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Before the 
SURFACE TRANSPORTATION BOARD 

________________________________________________ 

Finance Docket No. 36522 

NORFOLK SOUTHERN RAILWAY COMPANY 
—PETITION FOR DECLARATORY ORDER 

________________________________________________ 

CSXT’s Reply Statement 

1. Introduction and Summary 

CSXT,1 NSR and NPBL each submitted opening statements in this 

proceeding on September 23, 2021. CSXT hereby replies to NSR and NPBL. 

NSR argues that it acquired authority to control NPBL in 1982, when 

the ICC authorized NSR’s predecessor to control NW and SRC and the rail 

carriers that were already controlled by NW and SRC, and that the control 

authority it obtained in 1982 gave NSR antitrust immunity with respect to 

dealings with NPBL for all time. NSR’s theory as to how it came to obtain 

control authority and corresponding antitrust immunity is unprecedented and 

is a direct challenge to the STB’s authority over rail carrier control 

transactions. 

According to NSR, its predecessor NSC managed to obtain authority to 

control NPBL and the power to treat NPBL as a commercial instrument to 

advance NSR’s interests merely as the “byproduct” of a different transaction 

(the transaction involving NW, SRC and its already-controlled subsidiaries). 

Under NSR’s theory, NSC obtained such “byproduct” control authority without 

                                            
1  Unless otherwise defined herein, the acronyms and defined terms used in this CSXT 
Reply are the same as those used in the CSXT Opening Statement. 
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ever asking for authority to control NPBL; without submitting a scrap of 

evidence supporting the exercise of control over NPBL; without the ICC ever 

acknowledging a request for control authority over NPBL; and without any 

ICC ruling or statement whatsoever indicating that it was authorizing control 

over NPBL. Indeed, perhaps most astonishing is that under NSR’s theory, NSC 

supposedly obtained control authority over NPBL and antitrust immunity 

even though applicants specifically told the ICC that they had no intention of 

exercising control over NPBL or other similarly situated carriers after the 

NW/SRC transaction was approved. 

NSR’s Opening Statement does not focus on how it is possible to acquire 

control authority under a statute that explicitly requires an applicant to 

request authority to control another rail carrier and that further explicitly 

requires the agency to determine whether such control authority would have 

any anticompetitive effects and would be in the public interest. Nor does NSR 

explain how antitrust immunity could be available to exercise a control 

authority it never requested and the ICC never evaluated. NSR’s Opening 

Statement doesn’t even acknowledge that its predecessors explicitly told the 

ICC that they were not seeking to control NPBL. Under NSR’s “byproduct” 

theory, ICC control authority and broad antitrust immunity simply appeared 

out of thin air.  

Accordingly, NSR’s Opening Statement puts into stark relief the 

contrast between the parties’ positions. As CSXT explained, an applicant for 

authority to control another rail carrier must actually ask the ICC/STB for 

such authority, the ICC/STB must then review the request, evaluate evidence 

submitted in support of it and then grant, deny, or modify the request based 
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on the statutory public interest standard. Only after the ICC/STB has 

evaluated the public interest factors, including potential competitive effects, is 

antitrust immunity available under § 11321 to avoid interference with the 

ICC/STB’s authority. 

Under NSR’s theory, however, control authority can be obtained without 

asking for it, without submitting any evidence on the competitive effects of 

such control authority, without any evaluation by the agency of the competitive 

effects of control, and without any statement by the agency that it was granting 

control authority. Indeed, for NSR it is possible to obtain control authority even 

after telling the agency that the applicant did not intend to control the rail 

carrier and then obtain antitrust immunity in order to conspire with the 

carrier. The dangers to the STB’s licensing regime should be obvious; accepting 

NSR’s position would encourage merger applicants to evade scrutiny of control 

transactions and claim immunity that the agency never intended or granted.  

Most of NSR’s Opening Statement sets forth various defensive 

arguments seeking to explain why NSR never asked for control authority. 

None of these arguments supports NSR’s claim that it obtained ICC authority 

to control NPBL and antitrust immunity in its treatment of NPBL. 

NSR first argues that the ICC allowed its predecessors to ignore NPBL 

and information relating to the potential effects of controlling NPBL when the 

ICC granted their petition for waiver and clarification. But what NSR fails to 

acknowledge is that the ICC clarified that the applicants did not need to 

provide information about rail carriers such as NPBL precisely because the 

applicants told the ICC that they were not seeking authority to control those 

rail carriers. 
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NSR then argues that its predecessors didn’t have to provide any 

information about NPBL because they disclosed the fact, in a corporate 

ownership chart, that subsidiaries of NW and SRC would, in the aggregate, 

own 57% of NPBL. But the mere “disclosure” of these ownership interests in a 

chart buried in an application for control authority over different rail carriers 

cannot possibly constitute a request for control authority sufficient to satisfy 

the statute. Indeed, NSR had also “disclosed” to the ICC that regardless of any 

combined ownership interest resulting from the transaction, NSR was not 

seeking control authority over NPBL. Moreover, ownership interest, on its 

own, is not dispositive on the question of control. 

Next, even though the Court’s referral only focuses on the 1982 ICC 

decision, NSR argues that it obtained authority to control NPBL after 1982 by 

invoking the “class” exemption established by the ICC/STB for “corporate 

family” transactions. But NSR fails to grapple with the fact presented by CSXT 

that NPBL was never mentioned in the filings or decisions associated with 

those ICC/STB exemption proceedings. NSR also neglects to acknowledge that 

the class exemption invoked in those proceedings is only available for a 

transaction that does not result in “a change in the competitive balance with 

carriers outside the corporate family.” 49 C.F.R. § 1180.2(d)(3). 

Finally, NSR and NPBL suggest that various actions taken by NPBL 

and its owners since the 1982 NW/SRC transaction are evidence that NSR 

obtained control authority at some point from the ICC/STB.2 It is unnecessary 

to address the accuracy of the facts alleged by NSR and NPBL because they 

                                            
2  Despite NSR claiming that NSR and NPBL should be treated essentially as part of a 
single family, NSR and NPBL are participating separately in this proceeding and are 
represented by different counsel. 
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are irrelevant to the question posed to the Board by the Court. The statute 

requires that control authority be affirmatively granted by the ICC/STB, not 

simply evidenced via third-party conduct. It is absurd to suggest that NSR’s 

predecessors and the owners of NPBL could, through their own private actions, 

create antitrust immunity. 

NSR and CSXT generally agree that statutory immunity to allow a 

person (such as NSR) to exercise control over a railroad (such as NPBL) can 

only exist if the ICC/STB has granted that person authority to control that 

railroad. But that antitrust immunity does not and cannot exist where, as here, 

a railroad uses another rail carrier as its commercial instrument to exclude a 

competitor without ever asking for control authority, without submitting any 

information supporting its request for control authority, when ICC/STB never 

analyzed whether such control is in the public interest, and when neither the 

ICC nor the STB ever authorized such control. NSR cannot claim a statutory 

immunity from CSXT’s court claims that NSR and NPBL have illegally 

monopolized NIT and stifled competition with CSXT. 

2. Reply Argument 

NSR advances various theories in a discursive and ultimately 

unavailing attempt to establish that the ICC granted NSC authority in 1982 

to control NPBL. CSXT established definitively in its Opening Statement that 

NSC did not seek or obtain ICC authority to control NPBL through the 

NW/SRC consolidation. As described below, none of the NSR arguments set 

forth in their Opening Statement contradict this conclusion. 
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2.1 ICC/STB control authority cannot be obtained as a 
“byproduct” of another transaction. 

NSR’s basic theory is that it obtained authority to control NPBL as a 

“byproduct” of the transaction in which the ICC authorized NSC, the 

predecessor to NSR, to control NW, SRC, and the rail carriers that NW and 

SRC already controlled. According to NSR, “[t]here was no need for specific 

‘approval’ of NPBL or for an ‘announcement’ that NSC would indirectly control 

NPBL. The indirect control was a byproduct of the 1982 [t]ransaction.” NSR 

Opening at 10. Under this unprecedented “byproduct” theory, an ICC control 

license and full antitrust immunity for all time simply materialized implicitly. 

NSR didn’t have to ask for it, the ICC didn’t have to evaluate evidence about 

it, and the ICC didn’t have to grant the authority. It just came into effect sub 

silentio as a byproduct of the NSC, NW, and SRC transaction. 

NSR never explains how this “byproduct” control license is consistent 

with the explicit requirement of the statute that control over another rail 

carrier can only be acquired “with the approval and authorization of the 

Board,” 49 U.S.C. § 11323, and only “on application of the person seeking that 

authority.” 49 U.S.C. § 11324(a). As CSXT established in its Opening 

Statement, if ICC/STB authority is required to control a carrier (especially a 

terminal railroad owned by connecting railroads), such authority must be 

explicitly requested, evaluated based on evidence submitted, and expressly 

authorized by the ICC/STB. See CSXT Opening at 26-29. None of that occurred 

here with respect to NPBL.3 

                                            
3  NSR also argues that, because NPBL was purportedly an “affiliated carrier” of NW 
and SRC at the time of the NW/SRC transaction, the language in the ICC’s 1982 decision 
authorizing NSC to control the “affiliated carriers” of NW and SRC encompassed NPBL. NSR 
Opening at 11-12. Regardless of whether or not NPBL met the dictionary definition of 
“affiliated” with respect to NW or SRC, the ICC said clearly that “[t]he affiliated companies of 
NW and [SRC] are set forth in appendix A” to the decision. Norfolk S. Corp.—Control—Norfolk 
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NSR claims that the ICC’s 1982 decision “authorized NSC to acquire 

indirect control” over NPBL. NSR Opening at 3. To be clear, language to that 

effect appears nowhere in the ICC’s 1982 decision. NSR never explains how its 

predecessors were able to avoid the explicit statutory requirements for an 

applicant to seek control authority, submit relevant information, and for the 

agency to expressly grant such authority. The statute cannot be circumvented 

merely by claiming that control authority was “indirectly” granted as a result 

of another transaction. As discussed below in Section 2.8, adopting NSR’s 

argument would be dangerous precedent that would open the door to abuse of 

the Board’s licensing regime and the statutory immunity provision. 

The STB recognizes that a member of a corporate family may have 

“indirect” control over a rail carrier if another member of that corporate family 

already controls the rail carrier. Thus, if Company A owns Company B, 

Company A “directly” controls Company B. And if Company B owns Company 

C, then Company C is “directly” controlled by Company B, and “indirectly” 

controlled by Company A. But a direct control relationship must exist before 

there can be an indirect control relationship.4 Here, NPBL was never 

                                            
& W. Ry. Co. & Southern Ry. Co., 366 I.C.C. 173, 177 n.3 (1982). As CSXT established in its 
Opening Statement at 20, the NW and SRC system companies listed in Appendix A to the ICC 
decision did not include NPBL. Yet again, NSR mischaracterizes the unambiguous text from 
the 1982 ICC proceeding. 
4  A recent control transaction involving the Genesee & Wyoming corporate family of 
short-line railroads provides an example of how indirect control authority is correctly obtained. 
Genesee & Wyoming Inc. (“GWI”) was a publicly-traded non-carrier holding company that 
controlled, through direct or indirect equity ownership, 106 rail carriers (the “GWI Railroads”). 
The transaction involved DJP XX, LLC (“DJP”) obtaining all of the shares of GWI, and 
Brookfield Asset Management, Inc. (“Brookfield”) controlling DJP through equity ownership. 
Applicants explained that the transaction caused (1) DJP to indirectly control the GWI 
Railroads through DJP’s direct control of GWI, and (2) Brookfield to indirectly control the GWI 
Railroads through Brookfield’s direct control of DJP and DJP’s direct control of GWI. See 
Brookfield Asset Mgmt., Inc. & DJP XX, LLC—Control Exemption—Genesee & Wyo. Inc., et al., 
FD 36326, Verified Notice of Exemption at 2 (filed July 9, 2019). Applicants listed in an exhibit 
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controlled by any other entity at the time of the 1982 transaction and the ICC 

never granted any entity control authority over NPBL through that 

transaction.  

The 1982 transaction involved both “direct” and “indirect” control 

authorization, but not with respect to NPBL. While the ICC’s 1982 decision did 

not differentiate between direct and indirect control, NSC clearly obtained ICC 

authority to directly control NW and SRC. Moreover, NW and SRC already 

controlled several consolidated system railroads. Those controlled railroads 

were identified in the appendices to the Petition. When NSC was authorized to 

control NW and SRC, NSC obtained “indirect” control over those already 

controlled subsidiaries. 

But NPBL was not controlled by any other company at the time. NSC 

did not obtain “indirect” authority to control NPBL because there was no pre-

existing control relationship and no control authority (whether direct or 

indirect) was either sought by applicants or granted by the ICC. ICC/STB 

control authority, whether direct or indirect, cannot be created out of nothing. 

It did not exist with respect to NPBL prior to 1982 and it was not created in 

1982. NSR never obtained any type of authority to control NPBL, direct or 

indirect. 

2.2 Far from supporting NSR’s claim, the Petition 
conclusively demonstrates that NSR did not seek or 
obtain control authority.  

NSR seeks to justify the failure to submit any information in the 1982 

proceeding about the potential effects of an acquisition of control over NPBL 

                                            
to their notice of exemption each of the GWI Railroads that Brookfield and DJP would 
indirectly control. 
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on grounds that the ICC granted the petition for waiver and clarification (the 

“Petition”) of NW and SRC and thereby freed the transaction applicants “from 

the requirement to present relevant operating, financial, and competitive data 

for NPBL.” NSR Opening at 5. NSR mischaracterizes the Petition. Indeed, the 

reason that the ICC waived the information requirements that would have 

been required if control of NPBL was being sought was that NW and SRC 

explicitly stated in the Petition that they did not seek to control NPBL.  

CSXT provided a comprehensive analysis of the Petition in its Opening 

Statement at 12-15. As CSXT explained, at the time of the NW/SRC 

consolidation, the NW and SRC railroad systems consisted of NW and SRC, 

along with a number of subsidiary rail carriers controlled by NW and SRC. 

Under the ICC’s regulations, all of these subsidiary rail carriers would have 

been considered “applicants” in the forthcoming control application, and 

extensive data would have been required for each carrier. Through the 

Petition, NW and SRC successfully sought to narrow the term “applicant” used 

in the ICC’s regulations to only the “initiating parties” in the control 

transaction – NW, SRC, NWS,5 and D&H – and not “the numerous subsidiary 

carriers of the initiating parties.” Petition at 11. 

NW and SRC listed the rail carriers that they controlled in Appendices 

A and B to the Petition.6 Petitioners sought clarification from the ICC that they 

                                            
5  NWS changed its name to NSC after filing the application and before the issuance of 
the ICC’s decision approving the transaction. See 366 I.C.C. at 173 n.2. 
6  NSR incorrectly states that “[t]he only carriers required to be listed in those 
Appendixes were carriers that were wholly-owned by SRC and [NW].” NSR Opening at 10. 
NSR uses this as a purported basis for NW and SRC not listing NPBL in these Appendices, 
because NPBL was not wholly-owned by either NW or SRC. See id. In fact, the criteria for 
listing a carrier in the Appendices was not whether SRC or NW owned 100% of a subsidiary 
carrier, but rather whether the carrier was controlled by SRC or NW, was part of their 
respective consolidated systems, and therefore would be controlled by NSC post-transaction. 
Indeed, a number of the carriers listed in these appendices were not wholly-owned by either 



10 

would not need to submit separate data regarding these controlled subsidiaries 

because (1) SRC and its consolidated companies already submitted their 

required reports to the ICC on a system basis, and (2) NW had the 

overwhelming share of gross operating revenues and expenses of the NW 

system, even though NW and its controlled carriers did not generally 

consolidate its reporting on a system basis. Id. at 4-7. Petitioners made it clear 

that they submitted this request in order to reduce burden and red tape, and 

that the ICC could sufficiently evaluate the NW/SRC proposal using the 

information provided on a consolidated system-basis for SRC and on a 

company-basis for NW. See id. at 6-7. 

In addition to the rail carriers controlled by NW and SRC and listed in 

Appendices A and B to the Petition, NW and SRC each held non-controlling 

minority equity interests in several other rail carriers – such as NPBL – “which 

are operated independently of the NW or SRC systems.” Id. at 11-12. 

Petitioners clearly contrasted these “non-controlled” railroads with the 

“consolidated system companies” of NW and SRC. See id.  

Petitioners were concerned that the ICC’s regulations would also 

consider such non-controlled companies as “applicants,” and therefore require 

the submission of extensive data regarding their operations and finances. 

Petitioners noted that this “would serve no useful purpose and would 

substantially burden the record,” because the Petitioners “have no intention of 

exercising control over any such companies after the control transaction is 

                                            
SRC or NW. There is no doubt that the ICC authorized NSC to acquire control of these carriers 
– not because of any arbitrary ownership percentage, but because the applicants represented 
to the ICC that they were part of their consolidated systems and that NSC would control the 
carriers post-transaction. Accordingly, the ICC listed those system carriers in Appendix A to 
its approval decision. That is how the ICC process was supposed to work, and it demonstrably 
did not happen as to NPBL. 
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approved.” Id. at 12 (emphasis added). Therefore, Petitioners also sought 

clarification that the term “applicant” in the ICC’s rules did not include such 

non-controlled carriers. Id. The ICC ultimately granted the Petition and made 

the clarifications requested by Petitioners. 

The difference between these two requests is vital to the instant 

analysis. Petitioners sought clarification that the subsidiary carriers controlled 

by NW and SRC were not “applicants,” because – despite the fact that NWS 

would control those carriers after the transaction – the data submitted by NW 

and SRC was sufficient for the ICC to consider the effect of NWS obtaining 

control of the NW and SRC systems. On the other hand, Petitioners sought 

clarification that the numerous non-controlled carriers in which NW and SRC 

held minority equity interests (including NPBL) were not “applicants” because 

NW and SRC would not seek to control those carriers, and thus data submitted 

about them would “serve no useful purpose.” Id. 

In its discussion of the Petition, NSR acknowledges that NPBL was one 

of the non-controlled carriers. See NSR Opening at 7. But NSR conveniently 

glides over the differing treatment in the Petition of controlled and non-

controlled carriers. Incredibly, NSR fails to even mention Petitioners’ definitive 

statement that they did not intend to exercise post-transaction control over 

non-controlled carriers such as NPBL. Petitioners sought and received ICC 

clarification that such non-controlled carriers would not be “applicants” 

because Petitioners had no intention for the transaction to result in the control 

of such carriers. In fact, the Petition established conclusively that the 

forthcoming control application would not result in NWS/NSC controlling 

NPBL or the other non-controlled carriers. 



12 

2.3 The mere disclosure of NW’s and SRC’s ownership 
interests in NPBL was not enough for NSC to obtain 
ICC authority to control NPBL. 

NSR also argues that the mere disclosure in the Application of the 

equity ownership interests of NW and SRC in NPBL was sufficient for NSC to 

obtain ICC authority to control NPBL through the ICC’s approval of the 

NW/SRC consolidation. NSR claims that, because Applicants disclosed the 

extent of share ownership held by NW and SRC, “[t]he ICC and the public were 

therefore on notice that after the transaction NSC would own a combined 

interest of 57.14% and have de facto control of NPBL.” Id. at 10. See also id. at 

5 (“[T]he ICC was fully aware of the respective ownership interests in NPBL 

and that approval of the transaction would result in NSC have [sic] majority 

ownership, and thus control, of NPBL.”). 

NSR’s “notice” theory based on disclosure of the ownership amounts has 

a fatal and obvious flaw. Applicants may have notified the ICC and the public 

that the transaction would result in NSC controlling separate companies (NW 

and SRC) that had an aggregate ownership of 57% of NPBL. But NSR’s 

predecessor also notified the ICC and the public that it was not seeking control 

over NPBL. The Petition could not be clearer on that point, and the ICC and 

the public are entitled to rely on its words in evaluating the proposed 

transaction. NSR is simply wrong to state that “[t]he ICC and the public were 

therefore on notice that after the transaction NSC would . . . have de facto 

control of NPBL.” Id. at 10.7 To the contrary, the ICC and the public were on 

                                            
7  One of the meanings of “de facto” is “[a]ctual; existing in fact; having effect even though 
not formally or legally recognized,” and another is “[i]llegitimate but in effect.” De facto, Black’s 
Law Dictionary (11th ed. 2019). By using this term, it is not clear whether NSR is conceding 
that the ICC did not legally recognize any NSC control of NPBL, or that any NSC control of 
NPBL was illegitimate. 
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notice, by virtue of NSC’s explicit representation in the Petition, that NSC was 

not going to control NPBL. 

There is no doubt that the Application included a corporate chart listing 

all of the railroads in which NW and SRC held an ownership interest. This was 

a basic information requirement in any control transaction. The chart included 

NW and SRC system railroads that NSC would control post-transaction, in 

addition to the independent railroads over which NW and SRC had “no 

intention of exercising control” post-transaction, as discussed above. NPBL is 

listed in the chart, along with the information that NW owned 28.57%, SRC 

owned 14.29%, and Norfolk Southern (a wholly-owned SRC system railroad) 

owned 14.28%, for a total of 57.14%. 

But the mere fact that NPBL was listed in the corporate chart is totally 

irrelevant to the question whether control authority was sought or granted 

relating to NPBL. Moreover, NSR does not even attempt to explain how the 

mere listing of NPBL on the corporate chart could begin to satisfy the statutory 

and regulatory requirements that control authority be sought, evaluated, and 

granted by the agency. Indeed, the corporate chart listed several belt and 

terminal railroads in which NW and SRC held some ownership interest, and 

some of those railroads were listed in Appendix A to the ICC decision as those 

railroads that NSC would control post-transaction, and others (including 

NPBL) were not.8  

                                            
8  For example, the following belt/terminal railroad companies listed on the corporate 
chart were not included in Appendix A to the ICC decision: (1) The Akron & Barberton Belt 
Railroad Company (25% owned by a wholly-owned NW subsidiary), (2) The Cincinnati Union 
Terminal Company (14.29% owned by a wholly-owned SRC subsidiary and 14.28% owned by 
NW), and (3) NPBL (28.57% owned by NW and 28.57% owned by SRC and a wholly-owned 
SRC subsidiary). On the other hand, the following belt/terminal railroad companies were 
included in Appendix A to the ICC decision: (1) Atlanta Terminal Company (100% owned by 
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The fact that NPBL is listed on the corporate chart is therefore 

irrelevant to the question of control. The applicants apparently made the 

deliberate choice to exclude NPBL and other not-wholly-owned terminal 

railroads from the list of railroads that NSC would control. This makes sense, 

given (1) the structure and purpose of NPBL and other terminal railroads as 

independent entities intended to serve their owners on a neutral and non-

discriminatory basis, and (2) applicants’ intention to keeping NW and SRC as 

separate railroad systems and corporate entities under common control of 

NSC. 

NSR’s argument appears to be that the Board should assume that, 

because the corporate chart disclosed a cumulative interest greater than 50% 

in NPBL, the ICC “was fully aware that NSC would control NPBL after the 

transaction,” id. at 8 – notwithstanding the express statement otherwise in the 

Petition. Again, the mere disclosure of the resulting amount of aggregate 

ownership interest in NPBL – without the additional facts required by the 

rules so that the ICC could address any competitive issues – could not possibly 

satisfy the statutory and regulatory requirements that control authority be 

sought, evaluated and granted by the agency. 

Moreover, the argument is based on the flawed premise that the amount 

of ownership interest in another carrier is, on its own, dispositive on the 

question of control. The case law is abundantly clear that a person’s ownership 

interest in a carrier is not dispositive of control.9 Control is not a single-factor 

                                            
SRC and SRC’s wholly-owned subsidiary), and (2) The Lake Erie and Fort Wayne Railroad 
Company (100% owned by NW). 
9  See, e.g., Paducah & Louisville Ry., Inc.—Control Exemption—Paducah & Ill. R.R. Co., 
FD 33362, slip op. at 2 (STB served Aug. 25, 1997) (“Instead of an arbitrary formula based 
upon the percentage of stock ownership, [the Board] look[s] at a number of additional factors, 
including distribution of the remaining stock, the ability to elect directors and otherwise 
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inquiry. Applicants in ICC/STB proceedings have sought authority to control 

carriers where the Applicants hold less than a 50% equity interest in the 

carrier – sometimes much less. See, e.g., RFM HoldCo LLC—Control 

Exemption—Pioneer Railcorp, et al., FD 36306 (Sub-No. 1), et al., Verified 

Notice of Exemption at Ex. 1 (filed Dec. 2, 2020) (one of the entities obtaining 

control authority had a 0.55% equity interest in the railroads at issue). 

NSR cites the U.S. Department of Justice (“DOJ”) 1988 Antitrust 

Enforcement Guidelines for International Operations to support its claim that 

the ICC and the public simply should have been able to guess which of the 

independent non-system railroads on the chart that NSC would control—and 

obtain implicit perpetual immunity for—based only on the disclosure of 

ownership interests in the corporate chart. Quoting from those 1988 

Guidelines, NSR states that the DOJ believes that “a parent corporation and 

subsidiary corporation of which the parent owns more than 50 percent of the 

voting stock are a single economic unit under common control and thus legally 

incapable of conspiring with one another.” NSR Opening at 4 n.7. 

Whatever the DOJ said in 1988 about its own “enforcement guidelines” 

has no bearing on the ICC/STB’s organic statute and its rules. Additionally, 

the DOJ’s 1988 guidelines preceded Am. Needle, Inc. v. NFL, 560 U.S. 183 

(2010), where the U.S. Supreme Court made it clear that the inquiry into 

whether two companies are incapable of conspiring by virtue of ownership 

interest is a “functional” inquiry, not based on objective factors such as the 

amount of ownership interest. Id. at 191. In other words, the 1988 guidelines 

that supposedly support NSR’s position are neither controlling nor any longer 

                                            
control or influence decision-making machinery, and the existence of management, marketing, 
operating and financial ties.”). 
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even persuasive authority on the question at hand. The current structural 

analysis required by American Needle is consistent with the ICC/STB test 

regarding control, which is fact-based and not reliant on any particular 

ownership interest.  

2.4 The ICC’s related authorization to construct and 
operate over a new connection track in the Norfolk 
area has no bearing on whether the ICC authorized 
NSC to control NPBL. 

NSR argues that an application, filed alongside the lead NW/SRC 

Application, to obtain ICC authority for SRC and Norfolk Southern (one of 

SRC’s system railroads) to construct and operate over a new connection track 

in the Norfolk area (the “Connection Application”) somehow serves “[a]s 

further clarification that the ICC was fully aware that NSC would control 

NPBL after the transaction . . . .” NSR Opening at 8. NSR states that the 

Connection Application was a necessary part of the effort to consolidate NW 

and SRC operations in the Norfolk area. Id. at 9. According to NSR, the 

Connection Application shows that “NSC, as the ultimate parent company, 

would have the authority and ability in a post-transaction environment to 

control both NPBL and N&W operations in the Chesapeake/Portsmouth area.” 

Id. NSR further states that “[t]his would not be a competitive concern” because 

multiple railroads served that area at the time. Id.10 

NSR provides no support or coherent explanation for why the 

Connection Application would have made the ICC “fully aware that NSC would 

control NPBL after the transaction,” even putting aside the effect on the ICC’s 

“awareness” of the representation in the Petition that NSC was not seeking to 

                                            
10  Because NSR cited to, but did not attach the application in question, CSXT attaches it 
here as Exhibit A. 
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control NPBL. Moreover, a close review of the Connection Application itself 

and related discussion of the Norfolk region in the Application shows that NSR 

is simply incorrect. 

On its face, the Connection Application says nothing about NSC control 

of NPBL. The only mention of NPBL is in a list of other railroads, including 

railroads completely unrelated to any party in the 1982 transaction, that 

operate in the area. See Connection Application at 11. Nothing in the 

Connection Application suggests that NSC would assert control over NPBL, or 

that the consolidated NW/SRC system would interact with NPBL in any way 

different from before. Nothing in the Connection Application would have made 

the ICC “fully aware” that NSC would be controlling NPBL after the 1982 

transaction. 

The Connection Application is consistent with the discussion elsewhere 

in the Application of the Applicants’ post-transaction plans for operations in 

the Norfolk area. For example, the Connection Application at 14 references the 

treatment in the Application operating plan of the Norfolk region that CSXT 

discussed in its Opening Statement at 18-19. CSXT explained that the 

operational and competitive analysis of the transaction set forth in the 

Application – including with respect to the Norfolk area – was only focused on 

the system companies of NW and SRC, and not independent railroads such as 

NPBL that would not be controlled by NSC. And as CSXT pointed out in the 

Opening Statement, NSC’s expert on competition issues never mentioned 

NPBL in his discussion of impacts of the proposed transaction in the Norfolk 

area, and the ICC’s discussion of impacts of the proposed transaction in the 

Norfolk area do not even refer to NPBL. CSXT Opening at 18, 21.  
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2.5 NSR did not obtain ICC/STB control authority over 
NPBL in later exemption proceedings. 

The Court’s May 18, 2021 referral decision did not ask the STB to 

address the effect of post-1982 regulatory proceedings on NSR’s control over 

NPBL. Nevertheless, NSR argues that certain corporate reorganizations 

following the 1982 NW/SRC transaction “further consolidated ownership of 

NPBL.” NSR Opening at 13. CSXT already identified each of these prior 

transactions and explained that neither NSR nor its predecessors ever 

requested or obtained ICC/STB authority to control NPBL in those later 

proceedings. See CSXT Opening Statement at 21-22, 26. 

Applicants in those proceedings invoked an exemption from the 

otherwise applicable ICC/STB control authority requirements, established by 

the ICC/STB for a class of “corporate family” transactions that do not result in 

“a change in the competitive balance with carriers outside the corporate 

family.” 49 C.F.R. § 1180.2(d)(3). Because NSC did not obtain ICC authority to 

control NPBL in connection with the 1982 NW/SRC consolidation, all later 

class exemption proceedings reorganizing NSC and later NSR could not and 

did not result in NSR obtaining ICC/STB authority to control NPBL. The 

exemption decisions could not have created control authority for the first time 

because the creation of new control authority would have been a “change in the 

competitive balance with carriers outside the corporate family,” for which an 

exemption was not available. Indeed, NPBL is never even mentioned in the 

ICC and STB notifications of the exemption filings. 
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2.6 The conduct of NPBL’s owners cannot substitute for 
ICC/STB control authority. 

Finally, NSR argues that its control over NPBL was subsequently 

“acknowledged and approved by CSX” under a 1989 agreement between CSXT, 

NW, and SRC relating to the appointment of NPBL directors. NSR Opening at 

13-14. Similarly, NPBL submitted evidence that it characterizes as actions 

taken by NPBL’s owners since the 1982 NW/SRC merger that “confirm the 

common understanding” that NSR obtained control of NPBL through the 1982 

merger. NPBL Opening at 4. This evidence includes minutes from NPBL board 

meetings.  

In short, these materials are irrelevant to the issue at hand. The 

question from the Court about the effect of the 1982 ICC decision cannot be 

answered by relying on evidence of actions taken by NPBL and its owners after 

the NW/SRC transaction, even if there was a complete factual record on the 

issue, which there is not. ICC/STB authority to control a rail carrier cannot 

simply be created by the conduct of parties interacting with that rail carrier. 

The statute is clear that control over another rail carrier can be obtained only 

through the grant of authority by the agency. Either NSR obtained control 

authority from the ICC in 1982 or it did not, and nothing that the parties did 

subsequent to 1982 has any bearing on that question.  

The materials are irrelevant for another reason. NSR and NPBL do not 

even try to suggest that the materials they cite indicate that CSXT acquiesced 

to NSR’s use of NPBL to accomplish NSR’s independent commercial objectives. 

There is no evidence that CSXT ever agreed to allow NSR to manipulate the 

commercial policies of NPBL to NSR’s advantage—and indeed, CSXT’s 

repeated efforts both preceding and including the Court lawsuit that is the 
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basis for the referred question demonstrate the opposite. In any event, the 

question before the STB is whether NSR or its predecessors ever obtained from 

the ICC/STB the authority to control NPBL, and for the reasons explained 

above, such control authority was never sought or obtained. 

2.7 NSR cannot assert antitrust immunity based on 
control authority it never obtained. 

CSXT and NSR are apparently in agreement that the question of 

antitrust immunity under 49 U.S.C. § 11321 turns on whether the ICC granted 

NSR authority to control NPBL in 1982. If the ICC or STB grants a rail carrier 

authority to control another rail carrier, which the STB can do under the 

statute only after a full analysis of competitive effects and impact to the public 

interest, then the antitrust laws are displaced so that the control authority can 

be implemented.11 Here, however, no control authority was ever sought, no 

analysis of the impact of control authority was ever conducted and no grant of 

control authority was ever made. NSR cannot hide behind antitrust immunity 

when it never obtained authority to control NPBL.  

Moreover, as both CSXT and NSR have noted, the statute granting 

antitrust immunity specifies that immunity is available only “as necessary to 

let that rail carrier, corporation, or person carry out the transaction, . . . and 

exercise control or franchises acquired through the transaction.” 49 U.S.C. 

§ 11321(a). When the STB explicitly grants control authority after evaluating 

potential competitive effects, the purpose of the antitrust immunity is to avoid 

                                            
11  CSXT also agrees with NSR that the term “franchise” used in the statute does not 
affect the analysis, at least in this case. The decision to allow a carrier to control another 
carrier appears to be basically the same as the decision to allow a carrier to become part of 
another carrier’s “franchise” of controlled carriers.  
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interfering with a decision made by the regulator pursuant to the regulator’s 

explicit statutory authority. 

NSR never explains how perpetual antitrust immunity was “necessary 

to let [NSR] . . . carry out the transaction” in a case like this where NSR’s 

predecessor never asked for authority to control NPBL, the ICC never 

evaluated the competitive effects of such control, and the ICC never issued a 

decision granting control authority. Nor does NSR explain why antitrust 

immunity would be appropriate here when applicants in other roughly-

contemporaneous consolidation transactions did indeed specifically ask for and 

receive authority to control terminal railroads in similar circumstances as 

NPBL’s role in the NW/SRC transaction. The statutory immunity does not 

shield NSR from CSXT’s antitrust claims. 

2.8 Accepting NSR’s position could lead to widespread 
abuse of the Board’s processes and the statutory 
immunity that flows from grants of control authority. 

The Board has rightly been focused in recent years on protecting the 

integrity of its licensing regime. This is especially important because the Board 

generally relies on applicants requesting authority for control and merger 

transactions to accurately describe the transaction, to specifically request the 

necessary authority, and to provide the relevant information required for the 

Board to perform its role in applying the statutory public interest standard. 

For example, in RFM HoldCo LLC—Control Exemption—Pioneer 

Railcorp, et al., FD 36306 (Sub-No. 1), et al. (STB served Mar. 19, 2021), the 

Board considered information about prior transactions that had occurred 

without required Board authority. The Board noted that it “remains troubled 

that the parties did not adequately consider the required authorizations at the 
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appropriate time.” Id., slip op. at 6. In a dissent to the majority decision, Board 

Member Primus stated that “[his] hope is that, moving forward, the Board will 

begin to look at ways to effectively promote greater compliance and 

transparency as it relates to the licensing of rail activities.” Id., slip op. at 8. 

We recognize that the NW/SRC transaction occurred nearly forty years 

ago, but accepting NSR’s argument that an STB license to control NPBL 

somehow materialized as an unstated “byproduct” of a control transaction that 

never contemplated control over NPBL would run counter to the Board’s 

current efforts to ensure transparency and compliance with their licensing 

regime. It would encourage applicants in other control transactions to play fast 

and loose with the Board’s rules, with the understanding that they could later 

claim immunity that the Board never intended or granted. 

3. Conclusion 

NSR’s predecessor did not obtain authority from the ICC to control 

NPBL in the 1982 transaction, and therefore it cannot claim antitrust 

immunity under 49 U.S.C. § 11321 for conduct “necessary” to implement 

control authority it never obtained. 
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SURFACE TRANSPORTATION BOARD 
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Finance Docket No. 36522 

NORFOLK SOUTHERN RAILWAY COMPANY 
—PETITION FOR DECLARATORY ORDER 
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EXHIBIT A 



BEFORE Tt!E 

I~TF:RSTATE 1.0MMERC:E 1.0MMISS[ON 

fin ;: nc e Dock<?t No . 2YL.10 (Sub No. 3) 

Application and Return to Questionnaire of 
So uth,~rn Railwny Comp.1ny and Norfolk Southerr 

RnilwRy r.cmpany for a Certificate of 
Public 1,onvenience and Necessity, 

Pursuant to 49 USC§ 10901, Author~zing 
1~onsrru c tinn and Oper'l.::ion of a Connection 
TrAck Between TrJckage af Norfolk Southern 

Rc1i:~•rnv Company at MP NS 2 .4 8 and of 
Norfolk .1nd Western Railway Company at MPV 4 . 6, 

A llist-1nce of Approximately 1155 Feet, in 
the City of Ches a peak~. Virginia 

CU IE i-,; 0 ./ South e rn R.iilw:::iy r.ompany (SR) and Norfolk 

SoJLhern fc1 i l1v;1y 1·omp1ny (N :3) to request that the 

lnters ~,-lte Commer•::e r;,)mmission (Commission) issue to NS a 

certif .cate nf public convenience and necessity pursu~nt 

t o 49 USC~ 10 9 01 .1u . 1orizing construction of and 

orerations over a new co nnection t rack. The new 

ccnnecticrn tra,:ic , . .;ill extenri from a point near MP NS 2.48 

or the NS main Line betwe en El!~abeth City, North 

c~rolin.i, and Norfolk, Virginia, to a point near MP 



- ') -

V 6 . ~ on the Sewells Point BrRnch of the N l rfnlk and 

Western Rail.Jnv c·nmp;:inv ( '\.J 1 , 
pprnximatelv 1155 track 

fe t, in Lhe C:ity of Ches~peak •. Virgir,i a . 

BM: KGROUND 

By applicatinn filed this dnte in Finance D0cket No. 

29' ''° (S•Jh N0. 1), N\.JS Enterprises, Inc . (NI.JS). s ,, ks 

.1uth ritv pursuRnt tn 1 '1 USC§§ 11141-7 to ,1cquire contro l 

1,,:, , .,, ., l r ·i i r "- ct l v related to th:-

NW/SR c rn tr n l L r 1 ri c:; ,1 C t i , , ,rnd SR . .Ji1 l cnnso l id,1t e 

their f:1ciliti : c. i r, th ,' n rf · l · , Virg in ia, 13rea . The 

E~·•·dbit A-l7 , §J(viii) (s e •" Vl,lume 1 ). As ,J part 0 1 the 

Nor f o l k a re;) con c; o l i d I t in..., , 
Sw ill r etire its r.1ro lina 

which are ln .1tcd ,11i .1cent 
o 1 or folk in the ( ity of 

Chesapeake, Vir gi ni a. ln reJch Po rtl ock Yard from the NS 

main line. a new ~onn ec t ion track, which is the subject 0f 

this application. ic; needed .1t Carolina Junction, where 

the NS main line and NW's Sewells Point Branch intersect. 

NS will also ohtain track a~e ri~hts over NW from the new 

connection track to Portlock Yard, for which authority is 

sou~ht in Finance Docket No. 29430 (Sub No. l) . 
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I 
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Bv p e titi o n filer! J ulv 7!1, 1r:180 . ::1.J anrJ SR sought. 

among o th e r t~i~gc;, wa i ver n f c ert~in items 0L th 

rommission's reg •1l:tti 1rn,- (": r~fR P.1rt 1 17 1; ) .2,0verning 

a pp 1 i c ;1 t i ,, n s f o r ; J c e r t i f i c :1 t e n f p , 1 I> l i c c '1 n v ''7 i e n c c an d 

n e cc s s i t y , i 11 t h n r i 7 i rig c 0 n c; t r u c i n n n f ,1 n rJ c) p e r a t i r n c; n v r 

a line nf r ,1ilr n:iri . \.J ;~ i Ve r S S O U g h t i n C J Lid (' f i I i !l?, n f I h e 

.1rl v ,rn c P 1.nmmissinn 1pprov ·ll .in c: e .::i : lv pu h li c a i o r, n f t ,e 

required noti e <11 filin -~ n d 1.; a i v e r o f L e , r.: d i n 

inform :iti on . 13 v . e c i c; ; n '7 ~ _ r v (' d CJ, _- t n 1 ' r l . I. Ci 8 0 . 1 n 

Fi nance Uncket ~n . ?0~ 10 , thP NW / SR r ~~ L 0 sr f o r w~iv e r s 

qupstinnnaire dr e h,,t7 n'TI !)ined her,.., i '7 , n o ti ''e o f filing 

h ,,s been puhl i s h c d in , 1 l o cal n -1c; p 1pe r ,rnd served upon 

1vaived ar0 rlel c t e,~ n r inccr p,1r ,1t e d by r - f e ren Cf' fr 1)m other 

v0lume s . .is apµropri ,1 t ~ . 

APPL I CAT ! 0 •; 

(a) Exact , rporate name of a ppli cants . 

Sout her n Ra ilwa y rompanv a nd Norfolk Southern Railway 

Companv . 
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(b) Whether applicants are c~rriers ~v r ailr0.1rl c;ubject 
to the InterstAte r0rn~ ~rc Ac t. 

Appl i c,1n l c; ,,r c1 r r i e r s h v r I i l r n ;vi c; uh j ct t o the 

Inters tc1 e r.omf'1c r c e A · t • 

(c) O;ite of inc o rpo r ·iti (, and S ,'.-ltP und r the l;:i •.vs o f 
1, h i c h a p p l i . c1 n t c; ;-1 c r e o r g .1 n i z P rl . 

Sec Vr.ilum 2 , ~1~ 11.l (c)(i) fnr i nfor:n.1tion co n t. erning 

SR's in cn rp0r tion. ,·s • . .;;is in cnrpo r -➔ ed nn March ll. 

l ti') , i n th P S t ,l c n f Nr, r r- ~ r ; ... ') l i ri 1 1 s t Ii '? /" .1 r o l i n ; i ~, 

North·.vestern Rr1il-1ay C'omp,rny . 

(d) Whehr it ispr l), ncons . ructanewlinPof 
railro.1<1 nr ,rn ,.. -• n :1') n •> i ,· ,• s-:ic;t in g line of 
r.::iilrn ;1rl ur (2) :,, L1c11Jir0 nri rate. or to 
op r,1 e, .1 Jin· r,f r :c1ilr n1r:l nn c1t 1e time ovned or 
being ,,pi"r ,1tPrl l v c1 ~ nmm '1 ,-,,rri ~r . 

'lS propns e~ t ') cnn st ru c r a n e1-., cnn nt.?ct i o n trr1c.k 

b0tw nits 'Tld l'."l lin~• .ind ".,i ' s S ".0 11.., Pr. int Br.inch ,rnrl to 

oper1 t over tlin nev · 1)nn"r tinr. tr ;i,_l.- . 

( e ) E.1 c h ~ t a t 1; , ; J"l d ;i c , · n :J r. y he r en f , i n .. h i ch c h e li n e 
w o u 1 d b (' r i s l ( i c . 1 L e rl . 

Th e n \v c n n n 0 c t i on r . 1 ·-: k .. , 1 l 1 b t.c' l o c:1 t d i r. t h e 

lnrli?penrlPnl, itv 01 r;.esapr1ke. \liri?. i 1. 

:_/ On Januarv l, 1Y 7' , ·s ""1s me rged into the r.aro l ina & 
No i"tl-11.;estern Railway (ornpc1nv . Tl-ie lar er wa . the 
survivin~ companv, hct its n~me was changed to Norfolk 
Southern Railway (omp~nv. Tht former NS was 
in~orpor ted on Septe::mh':'r lQ, lC,'.\9, in he 
r.ommonwealth of Virginia as successor in 
reorganization of Norfolk & Southern Railw~v Company, 
incorporated April 10, 1910, in the Commor.wealth of 

Virginia . 



• 
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(f) The ro 1Jte a nd termini ')f the line it is ::>r.oposea to 
constr uc t, acquire, or operate. Give th? nam~ of each 
incorpo rated city or village through whi:h the line 
would or does pass . 

T'1 e new conn Pc t i on t r a ck '.v i 11 be cc 11 ·s t r u c t .e cl i n the 

southern quRrlr~nt o[ Ca rol inn J u n c tin11. It •.Jill. extend 

from NS ~p NS 2 .48 to NW :--1P V 1 - ~- a l,:)t,-11 dista nc~ of 

( g ) Tli e t n t i1 J n urn l r n f m i l e s c) f r a c k ;.> r o p r , s e d t o be 
const!."uclcrl, c quir e 1J , ~;r o pe raled, sho;1ing main lines 
Rnrl br~n ch I in es s e parat e lv. 

The ri e II t r ;1 c k t o be cons t r u c t e d an ,i n per a t e d w i 11 

total l ] ')') tr.Jck f eet of main line connection track. 

( h ) Th e r e ,1 ~ I) n s , h r i e f L y s t t e d , · , h v t he pr e s e n t o r f u t u r e 
pub1 i c c,rnv'- nienc e .➔ nrl necessity require or will 
reauire th -, proposerl cnnst r uction, acquisition, or 
op e r ,1 ti on. 

The NS :nain lirp from El iz r1heth City anJ Raleigh, 

North r~.n-nl in a , hc1s :cs northern tc:rr..i.nus at Norfolk. 

N1 • .J's mdin lin e f r ,)m Ror1noke. Virginia, also terminates at 

N->:fnlk. NS' principal v.:i rd in the Nor.folk area --

C:irc,liria Y,u d -- an d NW's principal yard for merchandise 

r , . tr ,1, , 1 c 1n the Nurf Jlk ar e a -- Portlock YarJ -- are both 

lnc,1ted in the C ity ,f ( hes.:ip ake, immediately southeast 

o f t. , e C i t y , 1 No r f c, ,_ k . 

As~ result of che co nsolidation of NW an~ 0f NS' 

parent <'nmpa,,'.' SR. al I NW 3nd SR/NS terminal operations 



and facilities in tt--e Norfolk area ·.1ill 1-ie comhined unrler 

the Sl':)ervisi0n of NW. P., (',Lh N\✓ ,rnd SR/NS r1crivit ies at 

Norf0lk will r:>e- co n!~ o li dateJ ,1t Nt-J 's P--:i rtl nck Yarrl, a nrl 

NS' <::arolina Y1rrl will be r etir.-,rl . 

The ex isting c0n n ec ti ,rn bet.1ee n NW and NS n e ,1r NS 

Junction is located such that rlirect movements between the 

NS m;:iin line And Pcr tlock Yard cannnl :1e efficiently 

performed. Therefore, ~~ will co nstruct ana o per a te ove r 

n new cnnnection track in the southern quadrant o f 

r:Arol in a Junction. 1-1ht'r e the \S ma in Lne ;:ind . W' :=:: Se1,1ells 

Point inch nnw inter<:: ect . 'lh is ,1ew crmn ec t inn track 

will permit NS ro;id trains Lr) oµer ,d ,:, directlv 111rl 

e f f i c i e n t 1 v b <, t ·,1 e e n t , e ~ S ·n .1 i n l i n a n <i Po r t l o c k Ya r d . 

The new conn e c t i o ri t rd c k i s es sen t i a 1 to the 

c ;rn s o 1 i rl ,1 t i o n < , f NW i-i n rl ,- ' / N S t e r m i n a l o p e r ,lt ; on s a t 

Nnr folk. The N1, r fo] L- are ,1 c 0ns()tirl;:it i nr. is di~ cu sc;e d in 

,~t3i l in Exhib1 t A-17, § T ( viii) in Volume 4. As .J 

r e i~ u l L o f l ', e c on s l> l. i d a L i o n a n ri op c r r1 t i o n s v e r t he new 

connectior t r~ ck en dnrl from Portloc~ Yard, NS and SR/NS 

customers in eastPrn Virgini a and North ~drolina will have 

avail3ble ~=~ecc, single svslem service viA ~~mainlines 

to thP w~SL without the delays of conventionAl interchange 

at Norfolk . 
I"' 

,, 
I 
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(i) Appl i c~ nts' general plan for fi~an~ing t~e proposed 
cnnstructi nn or nc quisitinn. a nd applicants' relation, 
i f ,ir1 y , t r a f ( i 2 r,r f in c1 n c i ,1 l , to c1 n y u the r corpora t ion 
Qr cn rpornt i ons. 

(Q ns t ru ction of the new co nnection is estimated to 

cnst apprn~lm~telv $~ 20 , 000. This cost will be paici fr - rn 

gen e ral co rp0rate fun rls . 

See Appcnrli:< 2 t0 Vnlu:n ' for a f ull de scription of 

the reldtionships of NS to SR, W. ~nrl ot he r corpor~tions . 

(j) Re f e r ence r0 J c tion by stockholders o r d irectors of 
the c1pµl i ca nts duth o ri ?.ing the makin g and filin~ of 
the ;-ip?I ic.1r i on, giving ela te a nrl place' n t meeting. 

~.;,-e Exhibits '3 .rnd 1. in Vo lume 1 f()r rec;olutions of SR 

,rnrl w; ir~ctors .1u thnri z ing the rnc1k 1ng a nd filing of this 

:ippl i ca cion . 

( i• \ 
\ ,, J N ,1 m e , t i t l e , a n rl p n c; t: n [ ( i c e c1 rl rl r e s s o f c o u n s e l o r 

o ff i c- •r t o ·,,horn cn rrespl) n<le nc e in re,garrl to 
.rnp l i r:1 L ~nri ;c; t:--i hc- add r es seri. 

N:1ricy S . Fl e i ~:c hma n 
A-::.s istant. (:c nera l Atto:-riev 
Sout h e rn l{ _i i 1 i·J.ly (;)m rviny 
Post Office box 1808 
W.Jshingto;1, D. C:. 2001'3 

R. All;rn Wimbish 
Ge ner a l Solicitor 
So uthern Railway Company 
Pnst Office Box 1808 
',../a s !1 i n gt n n • D . r: . 20013 

( l) ::le t. iii Led m.1 p ,, f s uh j ec t l i ne. 

Sc- e Appendix 1. 
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RET~aN TO QUESTIONNAIRE 

~1120.6 

l. The essential facts to show th;it --he 1oplic ,rnt is a 
carrier by railr o dd, engaged in the tr~nsportation 
uf passl'?ngers or propert:v, suhject tn r.he Interstate 
rommerce Ac t or is a c o rporation organized to 
construct anrl operRte ·i r.1ilroarJ. If not 
incorporate~. so star ~ . giving c omplet e ~escription 
of p;:irtv rJr parti e s filing the application. 

See Vnlum e 2 , §1.111.!( c )(i) f o r inf o rmation C<)ncerning 

SR's incor:-:>or :1t.inn. Se P resp0nst~ to §1.1 20 .l(c), above, 

f o r full inf <.,,..mati o n n:Jout NS' incorp0rati o n . Both SR ;:ind 

NS are carriers by r~ilroa d su b jec t to the Interstate 

1:omrncrce Ac t ,ind h a ve bee n co ntinuo usly e ng a ged in 

o perati o ns a s c ommo n c .i r ri -2 r s s in c e inc 0 rporation. 

2 . Whether th e pr 0 po ~-2d n -21-J J ine of rai lro ~1d ,-Jould be 
both c,,nstruct e d i1nd o pe rate<l hv the applicant. 

The pr o po se d co nri e ,.: tinn t~·ac k wo uld be hot:h co71struc:ted 

a nd o perat~d bv NS. 

1 . Wh e th e r a n v c or po r a t i n n , i n rl i v i d u a I. , or t r u s t e e ho l d s 
c ontrol o ver the ~pp l i ca nt at the d~te of filing this 
return. If sn : 

( 3 ) The form n f co nt r o ~ . •..;he the r s o le or Joi r t , and 
whether in trust. 

(b) The n 1rne and h u ~iness nrldress of the controlling 
cn 1 porcJtion, in d ivi du ;il, o r trustee. 

(c) The manner in which co:1trol was established. 

(d) The extent of cont,ol 

(e) Whether control is direct or indirect:; if 
indirect.the name and business address of the 
intermediary throu~h which it was established and 
is exercised. 

l 
r ! 1 

t 



.. 

( f ) The n ,1 me and bus i n es s ;i rl dress o f the be n e f i c i a r i t~ s 
for \vh0m the trust, if anv, is mAint:ained. 

(g) fhe purposes of the rrust . 

NS is controllerl through stock ownership by Southern 

R.:1 i l way Com p ,my . See Appendix 7 to Vo lume 2 for full 

rletails of the relationshi~ of NS to SR, NW, and othe r 

companies. 

4. w'hether the appliecrnt is co n:-1ected t) y stock ownership, 
or other 1.;is e , 1.;ith an y ind usr rv to he served by the 
line propoc;p ,i t o be cnnstru teci. ac quire d , o r 
0 p e r a t e d . I f s c J , s t a r c t h e f...~ c t ~: . 

ND i n du s t r y 1.; i 11 he serv ed rl i r ec t ! v fr om the 

c r) nnection tr;1 c k for i-1hi c l-i auth ,Hi:u1ti0n is sought. 

'1. Th e• c hief uses :i;-i d Durpns-2s of the prc.p0sed li~e o r 
ope r ,1 t: ion . 

The n ew connection tr.Jc k 1.vill provicle cln efficient 

crmnecti o n lw t • . .;ee n NS' 11 :1in lin e ,in d M~'s Po rtl o ck Yard, 

via N\~'s :·e1.; 0 ll s Po int Br ,-rn c h . NS ruarl trains ·,Jill 

o per ate over Lh 2 ne•.v :o nn ec ti o n to re ,1c h Pnrt~ oc k Y;:ird. 

(1, T!i e C l a S S (' S n f S I:' r \/ i C e C ( l li F: p C r f O rr, 1 e rJ , a S pa S S en g e r , 
f r e i g h t , e x p r e s s , a n d s -1 i t ,_, h i n g . 

The classes of ser vic e lob ~ perf o r med over the new 

connection track Rre pr e~omi n.~tP 1y r l ~d f:eight And some 

switching. 

7. The k incl of motive power to lJe use•L If electric 
power, state source and estimated cnst . 

Diesel-electric ~otive power will be used. 
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8. Whet he r the line pr o posed r- o he constr 1Jcterl, --:cquired, 
or o oe rated wnuld r ece iv e mater i a l revenue from the 
territory traver sed or se rv e an y ma r~ri ~ L publi c 
convenience n n ~ ne ce ssitv o f the Local te rrit ory . 

The conn ection trcick ··li il receive no r e venue d ir ectly 

from th e territ o r y rr .1ve r,, ,rj . The N<H folk /C'.hes ;1pe.ike a r e.1 

•,,1ill be n e fit from Lhc terminal .:n~s i,l i da:-i rrn •.-hich the nev 

co nn ectio n t.r.i c l< •.; ill f ;H·ili ~;.i t -2 . Pr i•, r. i p.1 l henef its ,.Ji LL 

b c improve ct r" i i s <' r v i cc . redu ce c1 i n t e :· y ,1 r ci s ,., i t ch i n g , 

e l i m i n ;i t i o , o f c o n v e n l i o n ;i l i n . r c h ,, ·1 g e h i " ·.v e 12 n .'l S ., n rl 'W , 

a nd r e I er1s1~ n f som e prnper t _1 tnr n 1n- ra i L u:,;e . 

q , Th e .,;,me, :➔ r ~ · r , .i nd pnpuLiti :) n 0f l'ach u unty in \,/hich 
the n P1v lin e is r_n lw co nstru cted or in ,-Jhich t h e line 
to h . ac q uired cir operated is loca:::ed, <1 n'1 th e name 
;:1 n d p n p ll l : 1 t: i o n n f e a c h c i t v , r n \,/ n , c1 n d v i l L 1 g e a t 
wh i ch a i~t ;1t ion ._;nuld l•e nr is csta:)li .;.H:d togecher 
\v i th i t i; ri i s t .-1 n c e i r c 1 c1 rJ (·' s i g n, 1 t P rj i n i ! i a l po i n t , 
iv it.:i the ·sourc<2 of inforrna~ir)r, ns to populatiori. 

Th e '1P\v cnn'l!"' Ctinn tri c k ·vill ,lf' lncatr' ct in the 1. ity 

Virgini .1, 1-1hich h :i ri 1n ,He ,, 11f ,·. 1 square mi l es a·,d a 

f-10pul;:iti,1 n of :, • "> 0 in l . ,, 
• I • No new stations ~ill be 

e : ; t a b L i s h e d . b u t J s .i r ,---.. ~. u 1 l , > f t h ' ;,.. o r o I k , 1 r e ci t e r in i. n a L 

cons o 1 i r:lrt t i o n , the NS age n c -' s t ,1 t i on , i .- · .; r • l 1 : n ,q Y, ir rl ·,., i l l 

b e consolidated with tliat N\" at Pnr t l. 0c!, '{ard. bo::h in 

the t ity o f ( h psa p~ Jke . 

* Source: Rand McNdlly & t' r)mp .:rny r.ommcrcia L Atl .:1 s & 
Market i n g Gu t de , l q 8 0 - 1 l l et 1 • 

I 
I 

. I 
l 

·1 
I 
I 
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The n ameq nf places mentioned in questi o n 9 that ar~ 
i1ow sP.rve,I b? c:omrno n c-1rrier .. ailrnc1rls (:?xclu .~in~ 
. tr \.'C:L r ;dlways). and t\~A r. ame of each such ::arrier 
serving r he several places. 

Virgini .1 & ~-1.:iryLrnd Ra ittoarl 1' o rnp ;i n·J a :HJ Norfolk and 

PfJ rl smnur\1 b l'lr lin c R1ilrn .1~ (~clmp ,inv in .irldition to NS and 

NW . 

. \ 
l l . T·, e n ;1 me.:; I) r th ·.~ p I ;:i c es m c n r : one d i n q u es l i on q th a t 

'l, iv e n r· c:xnr:1cn c arrit'r r1ilrnc1d sc•rvice, the 
d i st ,, n c ·, i r. rn i l cs o f e ,Jc 11 such pl .3 c e fr om the nearest 
s t c1 t i o i1 o f a c c :nm o n c :1 c r i e r r .:1 i ·1 r o ad , a n d t he 
l . h ; 1 r ,"' c t e r n f he c n n n,, c r i n 1. !1 i .2. h w r1 v . 

[ K. , s o on c: t • c; l n q u P. c; c 1 n 1 . . 1 n d l ' \ -J e :- e ,-J .:=i i v e d u y de c i s i on 
.:::r.:- rved f1ct.nhe r I. 19~0 . l 

I '. . Th•~ r, i"' ,P <; ,) f ('(lffi l'l'H' 

line wn~ l rl cnnn•ct 
n nn ·".'C t i r, n. 

c ·1 r ·· i : r r c1 i i r 0 d s iv i t h w h i c h t he 
·1rirl ~h- prn~osed points of tr~ck 

Th ,_. n e ·,-1 c n n r: •:! c t 1 , 1 n t r , 1 c k tv i : l r on n e c t •.v i t r. :- hf> 

!Re::;pnn"'a: s to quest i o ns 15- 2 2 1vere wa i v~d bv rlec;sL)n 
s e rJc ,: U~tqhe:r 1. l'1 [j() _ 1 
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23. If the line is t:o b2 or is :-ir. ex teri s i qn of ·,n ex isting 
railroad nr a br ,1:, c h, conne ct ing tra ck . rn c 1t t>f f, the 
extent t') \'l-,ich it is e Yuected to be d irectly 
p r o f i t a r- le i n i t s e l f , c, n ~ t h e e x ten t t o 1-1 h i ch i t: i s 
expected to h,. justii.ier! l)y its effe c t c,n the 
husines ~ 0 f the existing lines . 

Tri e n c \-I c on n e c t i on t r a c k iv i l I n , , t r t' , i i r ·:: c t 1 v 

prnf itabl e . Th e con-;t •·ucti , in of the •e1.; c<,nnectinn tr ,i ck 

will he ful.ly justifi,,rl hv the mCJ r •? ? fficient a n,1 

econ< ,n i c.d i n l .. r ch .1 n )-.!. e J e t ·. · · · · :, NS tn d ~1.-: an .-J t he 

[ Responses to q u es t i on s :: '4 1 wl 
served Octoo e r l, lCJ80 . 1 

26 . The fc1crs ('O n ce rnin l,!, nnv :;grt'emcnt, 1_ c~nt cil ive o r 
o the r w i s e , , . .; i th ex i s l i n g c: 1 r r i er s co•,· er i n g ope r rl t i n n . 
i n t er ch n n g i"· n f r r ·, f r i _ , , l i v , s ; o n ' > f - ..i r e c.: , 0 r· 

tr,1 c h..igi · ri f!hts in cnnn cti 1 1n ·,.,i:!1 t,e Line. 

N\.J and SR h ,1v c ' !2.i l'l'rl t 

) f t h c c t 1 n n e c t i n l!. t r ,1 c k , 1 l '.·I P V ·, . A c , ) t ~ e t:'' n t r ,1 n c e t o 

a , P i r1 Ex h i h t q i n '/ o L urn e ·; . 

:; 7 . \•Jh ., the r t n y J i d . g i f t . gr , 1 1 t "1 f r i ;, h t - o f -w A y , or 0 the r 
donation n,;,:; been prumiseti in conn,~ction \v ich tht' 
proposed ne•,.; line of rnilr,ad; if so , state 
spec ifi cally th~ nature, ~nount, and value of sue~ 
propoS1!d donat inns. 

?\<, aid, gift, grant of right-of-way, , r other donation 

has been promise~ to NS 

connection tr~ck. 

in connection with the new 

• 

.. 

... 

.. 
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Th e ma n n e r i n w h i c h i t i s pr or o s e d t o f i nan c e 
construction anrl e quipment or acqu isition, the 1<ind 

and amount nf securities tn be issued, and the 
approxinate terms of their sale; to whrlt extent funds 
for fin3ncing are now dva il ah le and which if any of 
such securities ·.voulrl he underwritten by industries to 
he serverl bv the proposed Line. 

The c os l u f conslructiun uf the ·11-:w crir111e , cton r: rack 

\vill be l;n r:-ie hy NS from general C1) fp v rate funds . 10 

add i t i o n al e q u i pm e n t ·,1 i l L b c r e q l I i rt.: d c1 s .1 res u l t of the 

new co nn Pct inn track. 

[ Responses rn q11es t i nnc:; 1 - \ I ~.1e re • . .;,1 i ved h v dee is ion 
:-,crved Ocln)er l, 1980 .J 

r ~ '._) • Th d cl t ~ .)n ,·/ h i C h i t i ~ n X p E' C t e d t O beg i n a n d t 0 

complete the onstruction of t he Droposed new line of 
rd ilronci. 

, ·o n s t. r u c t i o n •.; i l I ,:, gin , s soo n .:is practicable after 

con!,nl i (Ltt i o n of j,.; 1 ✓ ,1nd Rd rl will he com pleted ,,dtl1h 

nne vc,1r . 

3L Thi? engin erin1;, .;ork in iu1l rlet.-.iii .,.,hich has been 
,nne ~ilh respect to r he proposed ne~ lin e at the 

timenf filir.g th return. 

Nn ;1 c t11.1L co ns:::ru , tion \v0rk has been done. The 

c 1 :11..:ic1g in App n ·lix ? ~eflects Ll-ie e ngineering work 

comp lt.t ed to date . 

34 . The fnllowin~ detA il~ concer ning the line to be 
cons~r!.lc ted : 

, < ) The g n g e a nd number r, [ r, a i n l i n e track c:: • 

s t a n d ~ r d 4 I 8 l n " g ( 1 f\ e . :=s j n g l e t r a C k . 

(b) Weihht oi r il ior main line tr;:icks. 

1~2 lb. rail. 



(c) Rate of maximum grad~ , n each direction gnd 
whether and how comp~n ~ate~ for curvature . 

The maximum grRde in each ~ire c tion ~ill be 0.5%, 

non-compensated for curvature. 

(d) Rate ~f limiting gr ade th3t ~ill fix train l~ading 
in each direcrinn and whether a nd hnw c ompen~ated 
for curvatur e . 

See response to qu estion 3l (c). 

(e) If he lper grades a r e t n ho u~ed , th e ! Gca ti 0n, 
l ~ n gt h , r .1 t e • a nd ri i r e : t i on n f ,::is c e n t fo r 0 ;1 ch . 

N::.rne. 

(f) Th e m,n:im um r ar--c r. f cu rv e . 

l 2 ° . 

( g ) Th e a v e r a g e nm o u n t n f ~ u r v ·1 t J 1 e p e r . i l e i n 
degrees. 

Not appli ca ble. 

(h) The ~opr ox im~t e l e ng th 1n d ~e i ght nf ~onden 
tr e sr 1.e s 1 )r o t he r t e mpo r ➔ ry co 'lstr uc t ion. 

None. 

[Respons~ to questi on 1 ~ wa s ~a i ved bv de c isi on s erv ea 
October l, lQ8 0 . j 

36. Any additional facts or reas ons t o show that the 
public convenien c e and nt s es~ity require the 
granting o f this appli cat1 o r.. 

See Exhibit A-1 7 , ~!(viii) _;n Vol11me 4 for a detailerl 

description of the consolidcltior, o f the Norfolk area 

terminal operations of SR/NS and NW and the benefits 

therefrom, which will be facilitated by the new connection 

track. 
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EXH1B1TS 

0 120. 7 

A. A copv of t~ ,e engineering report of rec rmnaissar.ce for 
the proposerl 1 ine, if rec o rd ()f location survey . are 
not submitted . 

Nn q~parate ngineering report 0 f reconnaissance was 

prep,ned f1>r tl,e new conne ti()n track. See Appendices 2 

anrl 1 for det;iile~ l0catinn and c>c; imate inforr:rntion. 

B. A cc,py of th•.: sp~cif i c .itinn., .1s to construction, if 
;:inv ' xist . 

\.Jork • . .Jill b1..• ,· c·o.npl i:-;h 1 with stanrlard NS 

sp - ifi .1tirr.s . 

<~ . A t'l .1 l-• • , f h e L n c , 1 t i ') n pr n j e c t e <l o r a c t u .1 1 1 y s t a k e d for 
t.he rropnsed lire. if ~uch location has b_en rna<le. 
This map tinulri shm; the ,1lignment in detail, with the 
usual t ') pographi c f~r1tures mr1p. 

c; App nd i · ? . 

D. A cnpv nf th,- !,,•st ,1 ·➔ il,1h1, prnfile of the proposed 
I inc> • 

Appendix : inclu,!es I profi e 01 tl,r• proposed 

con ne c ti on trJ C~ -

E. (l) A d0t,:iled estim.i.e of the cost of building the 
proposed line, ~ 1 th all necessary appurtenances 
(except equipmert), classified by Interstate 
ommerce Commis; i on primary accounts; also a 

concise det~il nf estimated quantities and prices 
covering \.Jhat is set do\t/n ur,der accounts 3 to 12, 
inclL.sive. 

See Appendix 3. 



E . (2; Detailed estimates of the kind ;'Jnd cnst (or r ~~tal 
cost) of the eqJipmen~ required to ~andle che 
esti~ated traffic sepArately r~r the first and 
fifth years o: c0mplete oper3t i r,r, . Str1te ·.-1hether 
the equipme,t is to he bought e r rented, sh0w 
second-hand ec;•.Jipment as such: give numh ·2r of 
t 1n.its, Llass r, f servi c e-. and p,r.erril tvpe, with 
the wei~ht nnd trActive po \-1e, •)f locomntivc>s and 
capacity of freight ca rs. 

No additional <:>quipment .-.·ill be required .1s ,1 r'sult 

of the proposed connection tr~c~ itself. The ,.irid it i r)na 1 

equipment neec-l :-. of the Nl~S system ire discu~-s ef! in E:.:hihit 

A--1~', ~F.(i1 and (ii) 1n Vo lurn~ '-. . 

F . I f t ; : .:. a pp 1 i can . i s a go i n g c o 11 c er n , cop i , c; o f ... !i e 
i n co 111 e a c co u n t: for 'le : · i v 1::i p - e c e ; i r g c a l en ;'J r ·• · :ir s 
and for the months of the c • 1 r r • n t ye a r f 0 r 1-1 f-i 1 ch the 
f i g u r e s a r e A v a i 1 i! r, l e : 1 l c; ,1 c ,1 p i e s n f t h e l ,1 t" e s t 
pr v fit and loss account · r,d general balance sheet. 

See '/olumc / , ::::hii-JiLs A-18 1nd .A-LY for fh:incial 

s t a t em e •1 t s o f S R 1 r . rl i L s c o ~1 s o l i cl , t , • ,-J s u 11 s i d i a ... i e s , 

including NS. 

G . 0 p i n i () n O f C O ll n s l' ! t h i1 t r h ,::, ..., [Cl r 0 ::; e ., 0 n s t r J C r i G n () r 
acqui::;itinn is •.ir-hin r-he ch,Ht,:? r 001-1ers of applicant. 

' ' . 
11.DDlTIONAl, iNFOiC"1ATI 1; !' 

§1120.2 anj §ll 20 .4 ---
vne of the wAivers sought h v SP. and NW and granted in 

th€ decirio'1 served October 1. 1480. perrni:::t:ed advan c e 

approval by r-1-ie Commission's ~taff ,-, _- the notic ~· o f th ~ 

inte1vied filing of this applic.~c·on, oublicntion ' , r the 
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Ex h i b i t s l 2 ;1 n d ' 1() I ":lC : . 
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0 f ( · n I n :, f.' 1 

R. AlLrn \./im)ic; 
General ·olicit n r 
Southe::-n Ra i lwa • omp 1 

P. O. Bo x 1808 
Washington. D. C . ()(J l 

Nancv S. Flei sc hm an 
Assistant General Atto~n V 

Southern Railwa y Company 
P. 0. Box 1808 
Washington, D. C . 20013 

Dated : December 1980 

R · p : f Li • l ·.J • hn, i t r! • 
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