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Dakota, Minnesota & Eastern Railroad Corporation
and Cedar American Rail Holdings, Inc. -- Control -- Publpi:rlt!gom

Iowa, Chicago & Eastern Railroad Corporation

G/l
Finance Docket No. 34178 (Sub-No. 1) = 07é7%
Dakota, Minnesota & Eastern Railroad Corporation --
Terminal Trackage Rights -- Union Pacific Railroad Company

Dear Secretary Williams:

In its decision served April 21, 2003 (Decision No. 9) in the above-captioned
proceedings, the Board directed the Dakota, Minnesota & Eastern Railroad Corporation
("DM&E") and Union Pacific Railroad Company ("UP") to enter into the record "a complete
copy" of the 1986 trackage rights agreement "that governs DM&E operations over the 2.4 mile
UP-owned segment in Owatonna, Minnesota." Although DM&E and UP have sought to come to
terms on a joint submission, as preferred by the Board, the parties were not able to agree on the
scope of documents responsive to the Board's request. Accordingly, in accordance with the
Board's order, DM&E is making this individual submission to the Board.

Enclosed at Tab 1 is a copy of the Overhead Trackage Rights Agreement dated
September 6, 1986 between Chicago & North Western Transportation Company ("CNW"), a
predecessor of UP, and DM&E (the "1986 TRA") under which DM&E operates over the UP-
owned segment in Owatonna. The DM&E's competitive operations at Owatonna that UP has
sought to block are conducted pursuant to this agreement. DM&E feels that UP in its filings has
incorrectly characterized the nature and purpose of the 1986 TRA. DM&E in its filings has not
addressed those based on our belief that the Board is not the forum in which to litigate contract
interpretations.
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If you have any questions regarding this filing, please feel free to contact me.

Thank you for your assistance on this matter.

Respectfully submitted,

i

William C. Sippel
Attorney for Dakota, Minnesota
Railroad Corporation

WCS:tjl
Enclosures

cc: David L. Meyer, Esq. (via Federal Express)
Parties of record (w/o enclosures)
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DMA&E believes that the 1986 TRA fully satisfies the Board's request in Decision
No. 9. Our position was to limit the filing to the 1986 TRA because it is the governing
document. UP, however, indicated to DM&E that it wished to selectively include additional
agreements. But if the Board for any reason determines to interpret contracts in this case and/or
look beyond the 1986 TRA language as UP wishes -- matters DM&E believes should be left to
the courts -- there are a large array of transactional documents that might be necessary to
consider in any fair analysis of the broader context in which the 1986 TRA has been applied.
Without an ability to interact with the Board as would be the case in open court, it is difficult to
understand the scope of the Board's interest in the governing contract, or what criteria the Board
might apply to what it considers governing documents. Such an inquiry would not be a simple
undertaking. Enclosed at Tab 2 are copies of some of the principal (but not all) agreements
between the parties entered into over the past 16%; years that relate to the original transaction of
which the 1986 TRA was a part or otherwise might affect Owatonna traffic.

It seems unlikely that the Board contemplated taking up the interplay between the
1986 TRA and the provisions of the many other agreements between the parties. Such an in-
depth analysis of various potentially interrelated agreements would of course be more
appropriate in a court -- the proper forum for resolution of contract interpretation issues -- where
the court's decision would be based on a complete evidentiary record after opportunity for
discovery and after a hearing at which the parties can present all relevant information and
argument. The type of process would also afford the parties reasonable argument and dialogue
with the court as to the proper scope of inquiry. Faimess and due process would not allow
pursuing that route before the Board on the piecemeal, incomplete basis that would result from a
selective submission of agreements beyond the 1986 TRA by UP.

Eleven copies of the enclosed agreements in redacted form are provided herewith
for filing in fhe public record, and eleven copies of the agreements in confidential, unredacted
form are provided for filing under seal pursuant to the protective order adopted in Decision No. 3
in this proceeding. Given the volume of these enclosures, DM&E requests waiver of the earlier
requirement in this proceeding that an original and twenty-five copies be submitted.

Ten copies of this letter also are enclosed for filing with the Board. One extra
copy is enclosed as well and I would request that you date-stamp that copy to show receipt of
this filing and return it to me in the provided envelope. I certify that a copy of this letter with all
enclosures has been served on counsel for UP.
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EXHIBIT "I1"

OVERHEAD TRACKAGE RIGHTS AGREEMENT

THIS AGREEMENT, made and entered into this 20  day of Seeusis
1986, by and between the CHICAGO AND NORTH WESTERN TRANSPOﬁTATION COMPANY, a
Delaware Corporation, (hereinafter sometimes referred to as “Lessor" or "C&NW"),
and the DAKOTA, MINNESOTA & EASTERN RAILROAD CORPORATION, (hereinafter sometimes
referred to as "Lessee" or “DM&E")).

WITNESSETH:

WHEREAS, Lessor is the owner of certain railroad facilities between Mile
Post 649.0 near Rapid City, South Dakota and the Yard of C&NW in Rapid City;
between Mile Posts 129.6 and 131.3, 82.6 and 86.2, and 0.0 and 2.9 in the vicinity
of Mankato, Minnesota; between Mile Posts 88.6 and 86.1 in the vicinity of
_Owatonna, Minnesota; and between Mile Post 3.0 near Winona, Minnesota and the Yard
of C&NW in Winona; consisting of main line track, right-of-way grounds, switches,
signals, communications, and other appurtenances, as more particularly shown in
red color upon the prints dated June 26, 1986, marked Exhibits “A" and “A-1%,
attached hereto and by reference herein made a part hereof (hereinafter
collectively called “Facilities"); and

WHEREAS, Lessee desires to use said Facilities for the sole purpose of
bridging Lessee's trains over said Facilities; and

WHEREAS, Lessor is agreeable to the use of said Facilities by Lessee but
only upon the terms and conditions herein contained.

NOW, THEREFORE, 1in consideration of the convenants and conditions

contained herein the parties hereto agree as follows:



SECTION I - GRANT

1.1 Except as hereinafter provided, Lessor hereby grants to Lessee the
use of said Facilities for the sole purpose of bridging Lessee's trains, engines,
and cars manned by Lessee's crews. In the use of said Faci]fties, Lessee shall
not be entitled to serve any existing or future industries or interchange trains
or cars with any third party railroad located upon or connected to said
Facilities. Notwithstanding the foregoing, Lessee shall have the right to serve
Lessor's industries and make interchange with the Soo Line Railroad Company at
Owatonna, Minnesota, pursuant to the terms of a separate Lease of Track Agreement
entered into between the parties hereto as of the date hereof.

1.2 It is not the purpose of this Agreement to coordinate either the
maintenance or operation work of the employees of the parties hereto.

SECTION II - USE OF LEASED FACILITIES.

2.1 C&NW shall employ all persons necessary to operate, maintain and
renew the Facilities described in this Agreement. Said Facilities described in
this Agreement at Mankato, Owatonna and Winona, Minnesota, shall be maintained by
CANW at FRA Class 2 standards subject to weight limitations not to exceed 263,000
pounds gross per car and said Facilities between M.P. 649.0 near Rapid City, South
Dakota and the yard of C&NW in said City of Rapid City shall be maintained by C&NW
at FRA standards presently in effect on said line. In the event DM&E desires that
any of the Facilities be rehabilitated and maintained at standards in excess of
those described herein the cost and expense of such rehabilitation and maintenance
to place the tracks in a condition in excess of standards herein established shall
be borne solely by DM&E.

2.2 Lessee, in respect to use of said Facilities and the bridging of
its trains, engines or cars thereover and lLessor with respect to the maintenance

of said Facilities, shall comply with all applicable Federal and State laws and



regulations and applicable rules, regulations and orders promulgated by any
municipality, board or commission in respect thereto for the protection of
persons, or otherwise, and if failure on the part of either party so to comply
therewith shall result in any fine, penalty, cost or charge being imposed or
assessed on or against the other party, the party at fault shall promptly
reimburse and indemnify the other party for or on account of such fine, penalty,
cost or charge and all expenses and attorneys' fees incurred in defending any
action which may be brought or threatened against said other party on account
thereof; and the party at fault shall, in the event of any such action, upon
notice thereof being given to it by the other party, defend such action free of
cost, charge and expense to said other party.

2.3 Subject to rights hereinbefore, hereinafter and otherwise reserved,
Lessee shall have the right to use the railroad Facilities. Lessor shall direct
and control the train movement and operation of Lessee upon and over the
Facilities and hereby reserves the right to go onto and operate over the
Facilities with its own employees when it deems such operations necessary for the
performance of general transportation services. It is further understood and
agreed that for the maintenance, repair and renewal of the Facilities, Lessor may
occasionally require the use of trackége owned by Lessee and Lessee hereby grants
to Lessor the right to operate such work equipment upon and over Lessee's tracks
as may be required for the maintenance, repair and renewal of the Facilities.

2.4 This agreement is not for the purpose of coordinating the work of
the parties. The parties agree that trains and cars handled by Lessor train and
engine crews shall be in'its account and that trains and cars handled by Lessee
train and engine crews shall be in its account except for isolated incidental
movements, such as handling bad order cars or clearing a wreck on the Facilities.

The work of train and engine crews of the parties shall not be coordinated.



SECTION ITI - PAYMENTS BY LESSEE.

3.1 For and in consideration of the rights herein granted to DM&E by
C&NW to the use of the Facilities, DM&E agrees to pay to C&Nﬁ fpr maintenance and
rental the rate of per loaded car mile operated upon or over the
Facilities, or any portion thereof, by DM&. Said rate shall be subject to
adjustment on July 1, 1987 and on each July 1 thereafter by utilization of Indexes
for Material Prices, Wage Rates and Supplements combined (excluding fuel) issued
for the Western District by the Association of American Railroads in Series RCCR.
In making said adjustment the final Indexes published for the calendar year 1985
shall be compared to the final Index for the calendar year immediately preceding
the year in which said revision is to become effective. In the event the base for
the Index shall be changed (1977=100), appropriate revision shall be madg in the
base as herein established for the year 1985. If the Association of American
Railroads, or any successor association, discontinues such Indexes an appropriate
substitute for determining in a similar manner the percentage of increase or
decrease shall be agreed upon by the parties hereto.

3.2 DM&E shall, within fifteen days after the close of a calendar
month, render to C&NW a statement showing the number of trains and loaded and
empty cars operated by DM& in each -direction upon each facility during such
month. '

3.3 Any bills rendered hereunder for cost and expense incurred by
either party hereto pursuant to the terms and conditions of this agreement shall
be paid by the other party within thirty (30) days after receipt thereof and said
payment shall not be delayed for errors of ordinary character likely to occur in
railroad accounts? the necessary corrections to be made within a reasonable time

in a subsequent bill.



3.4 In billing hereunder for such cost and expense as may arise from
the existence of this Agreement, the billing party may, except for the car mile
rate as herein established or as adjusted from time to time, add to labor and
material costs and deduct from credits for material released and charge for
equipment rental, percentages, charges and rates prescribed by its standard
billing practices which are in effect at the time such labor, material and
equipment is used.

3.5 The records of each party hereto, insofar as they relate to matters
covered by this Agreement, shall be open at all reasonable times for inspection by
the properly authorized representatives of the other party hereto.

SECTION IV - SIGNALS, COMMUNICATIONS, AND SAFETY DEVICES. i

4,1 All such highway crossing or other signals, communications and
safety devices required upon the Facilities for the sole or exclusive operation of
Lessee's trains or as a result of any governmental intervention shall be so
installed and maintained by Lessor at the sole cost and expense of Lessee,
provided that the cost of dinstalling and maintaining any such devices upon
Facilities which are used by both parties shall be apportioned on a wheelage

basis.

SECTION vV - SWITCHING SERVICE AND REVENUE.

5.1 Except as provided for jn Section 1.1, Lessee shall not be entitled
to use the Facilities to perform switching service for any cars originating at or
delivered to industries served by C&NW or be entitled to use the Facilities to
interchange cars with any third party railroad connecting with said Facilities.
In addition to any other remedy possessed by lLessor whether at law, equity or by
contract in the event that lLessee performs any such switching or interchange as
described in this Section V, then, in such event, Lessee shall pay as liquidated
damges in each instance to Lessor an amount equal to Lessee's division of line
naul rates for hauling such cars to or from, as the case may be, said industries

or third party railroad.



5.2 Notwithstanding the provisions of paragraph 5.1 hereinabove or any
other Agreement, but except as provided in the Lease of Track Agreement dated as
of the date hereof, it is understood and agreed that this Agreement is being en-
tered into for the exclusive benefit of the parties hereto, the terms and condf-
tions of which shall never be construed as permitting Lessee through or by any
means to allow the use of the Facilities or grant any rights upon or over same to
any other rail carrier, it being understood that Lessor retains the sole right to
permit use of the Facilities by any other rail carrier upon such terms and condi-
tions as it may deem proper, provided, however, that such use shall not unreason-
ably interfere with Lessee's operations. In the event that, without Lessor's per-
mission, any other carrier obtains any use of or rights upon or over the Facili-
ties, unless Lessee shall have taken no action to permit, and shall have made
every reasonable effort requested by Lessor in governmental proceedings to oppose
the obtaining of such use or rights by such other carrier, Lessor shall have all
rights, subject to any required regulatory approval or exemption, as may be re-
quired to permit the operation of the trains, engines and cars of Lessor upon and
over trackage purchased by Lessee from Lessor at and between Owatonna and Tracy,
Minnesota, pursuant to a Service Agreement between the parties hereto dated as of
the date hereof. Said grant by Lessee to Lessor shall be upon the same payment
terms and conditions as those contained in Paragraph 3.1, and upon substantially
similar terms as contained in the remainder, of this Agreement, provided, however
Lessor shall have the right to serve all existing and future industries located
along said line at and between Owatonna and Tracy and make interchange with all
third party railroad carriers.

SECTION VI - LIABILITY, OBLIGATIONS.

6.1 Lessee in connection with its overhead movements shall, during the

term of this Agreement, at its sole cost and expense, operate over and use said



Facilities, and will furnish all necessary motive power, rolling stock, equipment,
tools and supplies all of which shall remain in the account of Lessee.

6.2 Lessee agrees to indemnify and save Lessor harmless from and
against all damages and liabilities whatsoever that may be created, occasioned,
arise out of or suffered by Lessee resulting from its operation or use of said
Facilities; provided, however, that all claims against and liabilities of Lessor
arising from events occurring prior to the effective date of this Agreement and
any and all labor claims of whatsoever kind and nature, including claims for
severance pay, displacement allowance, pensions and the like, made by or on behalf
of Lessor's employees or agents subsequent to the effective date of this Agreement

shall remain Lessor's obligations.

SECTION VIII - GOVERNMENT APPROVAL, EFFECTIVE DATE.

7.1 If required, Lessee shall initiate by appropriate application or
petition all necessary consent, approval, authority or exemption from any govern-
mental agency, state or federal, for the sanction of this Agreement and the opera-
tions to be carried on hereunder. Lessor shall actively assist and support said
application or petition and will furnish such information and execute, deliver and
file such instrument or instruments in writing as may be necessary or appropriate
to obtain such government consent, approval, authority or exemption.

7.2 Subject to any necessary Interstate Commerce Commission approval or
exemption (class or specific), this Agreement shall become effective as of the
date of Lessee's first use of said Facilities, and, unless sooner terminated as
herein otherwise provided, shall continue in full force and effect for a term of
ninety nine (99) years, provided that should Lessee purchase, or obtain al}
material rights of a purchaser of, any of said Facilities during the term hereof,
then with respect to such purchased Facilities this Agreement shall terminate and

the rights and obligations of Lessee and Lessor hereunder shall cease and



terminate except for any and all obligations which may have been incurred prior to

the date of said termination; provided, however, that should said Facilities at

any time during the term hereof be purchased by a party or parties other than
Lessee, then and in such event Lessee shall have the right at any time thereaftef
to file for abandonment of its operations hereunder and terminate this Agreement
effective with the date of such abandonment. Lessor hereby agrees that it will
actively support any such abandonment application by Lessee. Should governmental
authorization or exemption for Lessor's commencement of operations be required
upon termination of Lessee's rights hereunder, Lessee will not oppose and shall
support any application which Lessor, at its discretion, may file for such
authority or exemption. In the event governmental consent, approval or authority
for this Agreement should be granted subject to limitations or conditions not now
a part of this Agreement and the imposition of such limitations or conditions are
not acceptable to Lessee or Lessor, then this Agreement shall be null and void.

7.3 Except as otherwise provided by this Agreement or contract neither
Lessee nor Lessor shall be liable to the other, either directly or indirectly, for
any reason whatsoever, for any direct loss or for any consequential damages which
may be occasioned by the denial of said application by the aforesaid governmental
agency, or which may be occasioned by refusal or failure to implement or adopt any
such consent, approval or authorization by reason of limitations or conditions
included therein which Lessee or Lessor determines are not acceptable.

SECTION VIII - DEFAULT

8.1 If Lessee shall make default in any of the payments hereinbefore
required of it to be made, or shall fail to faithfully perform or otherwise fails
to comply with any of the covenants herein required of it, and if such default or
failure shall continue for a period of ninety (90) days after Lessor shall have

given to Lessee notice in writing thereof, then in such case Lessor may thereupon



declare this Agreement terminated and Lessor shall be entitled to all rights and
remedies at law or in equity.

SECTION IX - ASSIGNMENT

9.1 This Agreement shall not be assigned by Lessee to any third party
without the advance written consent of Lessor, which consent shall not be
unreasonably withheld, and, subject thefeté, this Agreement binds, inures to the
benefit of and is enforceable by the successors and assigns of Lessor and Lessee,
and does not confer any rights on any other persons or entities. Any assignment
by either party hereunder shall not relieve such party of any obligation here-
under. The provisions of this Agreement shall be construed and interpreted in
accordance with the laws of the State of Il1linois, including for the purpose of
choice of law, as though all acts and omissions related to this Agreement occurred
in that state.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

duly executed in duplicate as of the day and year first above written.

(SEAL)

CHICAGO AND NORTH WESTERN TRANSPORTATION
COMPAQY {

BY  \\ . \.\ \ e

b i Analysis -
overnment Affairs & Corporate
¢ ~]" Acquisition & Planning
N

ATTEST:

sigtant Secretary

(

ATTEST: DAKQTA, MINNESOTX /& ZASTERN RAILROAD
CORPO

BY BY c

#2 Clemons - Dakota/MN/EN 1-9

A5 n Secretary V [ @[ﬁéf\/r

s
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Index of Additional Agreements

Asset Purchase Agreement dated July 2, 1986

Car Supply Agreement dated July 2, 1986

Divisions Agreement dated July 2, 1986

Service Agreement dated July 2, 1986

Operating Run-Through Agreement dated September 3, 1986

Grant of Trackage Rights over C&NW to DM&E (Hartland-Mason City) dated
September 3, 1986

Interchange Agreement dated September 3, 1986

Lease of Track Agreement dated September 3, 1986

Car Supply, Service and Divisions Agreement dated May 3, 1996
Overhead Service Agreement dated November 22, 1993

Supplemental Grant of Trackage Rights Agreement (Hartland-Mason City) dated
November 22, 1993

Letter Agreement dated May 9, 2002 and executed May 14, 2002

Letter Agreement dated November 5, 2002
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (the "Agreement") is made
this ;35_ day of July, 1986, between Dakota, Minnesota & Eastern
Railroad Corporation, a Delaware corporation, and Chicago and
North Western Transportation Company, a Delaware corporation, as
follows:

1. Definitions

The following terms when used with initial capi-
talization in this Agreement, whether in the singular or the
plural, have the meanings ascribed to them below:

(a) "Agreement" means this Asset Purchase Agreement.

(b) "Closing Date" is defined in Paragraph 7.

(¢) "Current Tax Year" is defined in Paragraph 37(i).

(d) "Cl" is defined in Paragraph 5(c).

(e) "Closing" is defined in Paragraph 7.

(f) "Commission" means the Interstate Commerce Commis-
sion, or any successor agency.

(g) "C&W" means the Chicago and North Western Trans-
portation Company, a Delaware Corporation.

(h) "DM&E" means the Dakota, Minnesota & Eastern
Railroad Corporation, a Delaware corporation.

(i) '"Deed" means an instrument or instruments general-
ly in the form attached hereto as Schedule 1 to Exhibit "H."

(j) "ENA" is defined in Paragraph 27.

(k) The term "including" or variants thereof shall

mean "including without limitation."



(1) "Know" or "knowledge", when used in this Agree-

ment to modify a representation, warranty or other statement of
C&NW, means that the facts or situations described therein are
believed to be true and correct by the President, Senior Vice
Presidents and/or Vice Presidents of C&W who are responsible for
the subject matter involved, and/or Messrs. K. E. Feurer, L. F,.
Fox, A. G. Futterman, S. F. Gassner and/or G. M. Hollander and/or
any other person(s) specified, which belief, as hereby implied in
each such representation, warranty or other statement, shall
require the disclosure of, and only of, such material exceptions
as are based on knowledge obtained by such officer, officers
and/or other person(s) in their normal conduct of the business of
C&NW.

(m) "Labor Dispute" is defined in Paragraph 17(k).

(n) "Line(s)" means those main lines and branch lines
as listed on Exhibit "B," to be conveyed, or in which trackage
rights are to be granted or assigned, to DM&E.

(0) "Miscellaneous Equipment and Material" means the

assets of the C&NW listed on Exhibit "C" of this Agreement.
(p) '"Sote" is defined in Paragraph 5(a).

(q) "Property Records" means the originals (or copies,

if available, of originals which are unobtainable) of all deeds
and other instruments, maps, profiles, books, other records,
maintenance manuals and other documents of C&W in respect of the
Rail Assets, including the valuation maps describing the real

estate which is part of the Rail Assets and the real estate,



engineering and other property records, files and documents,
except those excluded pursuant to Paragraph 4(i) hereof.

(r) "Property Taxes" is defined in Paragraph 37(i).

(s) "Purchase Agreements" is defined in Paragraph

17(b).

(t) "Purchase Price" is defined in Paragraph 5.

(u) "Rail Assets" means the assets of the C&W
identified in Paragraph 3 of this Agreement and any other assets
which are conveyed or transferred to or vested in DM&E by C&W at
the Closing or pursuant to Paragraph 15 thereafter.

(v) "Rail Liabilities" means the liabilities of the

C&W to be assumed by DM&E and identified in Paragraph 9 of this
Agreement.

(w) "Rail Properties” means the Rail Assets subject to

the Rail Liabilities.
(x) "Railroad" means the rail operations and rail bus-
iness conducted with the Rail Properties by C&NW.

(y) "Related Agreements" means all of the agreements

listed in Exhibit "E" attached hereto and hereby made a part
hereof, to be executed by DM&E and C&NW in accordance with the
terms of this Agreement, each of which is to be in the form of
the respective Exhibit "1, "J", "L", "M", or "O", attached
hereto and hereby made a part hereof, designated in Exhibit "E."
(z) "Tax Advance" is defined in Paragraph 37(i).
2. The transactions contemplated by this Agreement

involve the sale by the C&NW and the purchase by DM&E, on the



terms and subject to the conditions contained in this Agreement,
of C&NW's right, title and interest in the Rail Assets, and the
delegation by the C&W to and assumption by DM&E of the Rail
Liabilities. The consummation of the transactions and Related
Agreements contemplated by this Agreement are subject to (i)
exemption from the requirements of 49 U.S.C. Section 10901
(ii) any other required legal approvals, notices, filings and
exemptions, and the expiration or early termination of any
applicable waiting periods, under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 and the rules and regulations promul-
gated thereunder, and (iii) the respective conditions precedent
to the obligations of DM&E and C&W to close contained in
Paragraphs 19 and 20 hereof.

3. The C&NW agrees to sell and transfer to DM&E and
DM&E agrees to purchase at and as of the Closing Date (defined in
Paragraph 7), under the terms and conditions contained in this
Agreement, all of the right, title and interest of the C&NW in
the Rail Assets identified below (other than those which would or
might constitute Rail Assets or Rail Properties except for the
fact that they are specifically excluded by Paragraph 4(i)),
including any after-acquired title, free and clear of all
indebtedness for borrowed money, mortgages, pledges, liens,
security interests, claims and encumbrances except as set forth
or referred to in this Agreement, and except any which secure
only obligations which DM&E is to assume pursuant to Paragraphs

9, 15 and 37 of this Agreement.



(a) Subject to the exclusions, exceptions, reserva-
tions, covenants, terms, encumbrances and restrictions shown'in
Exhibit A and Schedule 1 of Exhibit H, attached to this Agreement
and hereby made a part thereof, all right, title and interest of
the C&W, to the extent transferable and/or assignable: (i) in
all the real property located in South Dakota, North Dakota and
Minnesota owned, used or held by C&W, or with respect to which
C&NW may have any claim of any nature whatsoever or may otherwise
be entitled to possess, which real property directly or indirect-
ly relates to or is in any way associated with (A) the conduct of
the Railroad along, upon or under the Lines to be conveyed to
DM&E, as outlined in Exhibit B attached hereto and hereby made a
part hereof, and/or (B) the conduct of any real estate operations
and activities of the C&W of any nature whatsocever involving
real property situate near, about, along, abutting or in the
vicinity of said Lines (including, for example, real property
which is leased by C&W to third parties for agricultural
purposes, storage and manufacturing, among other uses, and real
property held by C&NW for sale, development or investment pur-
poses), all of which real property forms a railroad right of way,
together with all buildings, improvements, structures and
railroad tracks now or hereafter located thereon and together
with all easements, tenements, roadways, appurtenances, heredita-
ments, fixtures (and all addifions thereto and replacements
thereof) and together with any and all benefits, rights and

privileges now or hereafter contained in, belonging to or in any



way beneficial to such real property; excepting however (A) the
properties listed on Schedule 1 to Exhibit A and (B) the rever-
sionary interest in property conveyed to the city of Pierre,
South Dakota for park purposes by deed dated August 26, 1930,
bearing Deed No. 60903, and (ii) in trackage rights to be granted
or assigned in respect of the Lines, as outlined in Exhibit B.

(b) All of the "Miscellaneous Equipment and Material"
owned by C&W which is listed or described in Exhibit C attached
hereto and hereby made a part hereof.

(e) All right, title and interest of the C&NW, to the
extent transferable and/or assignable and relating to the
interests in Rail Assets to be transferred to DM&E pursuant to
subparagraphs (a) and (b) hereof, under leases, contracts,
permits, licenses and other instruments identified or described
in Exhibit D, attached hereto and hereby made a part hereof.

(d) All interests of the C&NW in rights with respect
to any warranties or guarantees of any manufacturer or supplier,
grantor or other transferor of the Rail Assets, to the extent
transferable and/or assignable and relating to the Rail Assets.

(e) All other interests of any nature of the C&W, to
the extent transferable and/or assignable and relating to the
interests in Rail Assets to be transferred to DM&E pursuant to
subparagraphs (a), (b) and (c) hereof, including rights in and to
general intangibles and contract rights, in addition to those
identified or described in Exhibit D, including franchises,
governmental and contractual operating rights and other

contracts, leases, licenses, permits and privileges.



(f) To the extent available, only such original (or,
if available, copies if originals are not available) Property
Records which relate solely (or copies if they relate other than
solely) to the Rail Assets and are generally listed or described
on Exhibit K, attached hereto and hereby made a part hereof.

4, (i) The Rail Assets and Rail Properties do not
include (a) any executory rights not related to the Rail Assets
de;cribed in Paragraph 3(a) through (e) that relate solely to
obligations and commitments not assumed by DM&E under this
Agreement, (b) general ledgers, minute books and similar records
required for the C&NW's corporate and tax purposes, (c) patents,
trade marks, service marks, trade names, copyrights and other
similar intangible rights, and (d) all assets which would or
might constitute Rail Assets or Rail Properties except for the
fact that they are specifically excluded by this Agreement.

(ii) For a period of five (5) years following
Closing Date if C&W intends to abandon or otherwise dispose of
all or a necessary portion (i.e., other than a portion not
necessary for its railroad operations on the remainder) of one or
more of (a) the Winona Yard, (b) the Owatonna East-West Trackage,
(¢) the Mankato Terminal on the Merriam to St. James, Minnesota
line or (d) the line between the North Switch at Dakota Junction,
Nebraska and Colony, Wyoming including Rapid City Yard and the
connection to DM&E's Lines at M.P. 649.0, DM&E shall have a right
to notice, and to purchase the same in the case of an intent to

abandon, and to submit an offer in the case of an intent to



otherwise dispose, and in specified circumstances a right of
first refusal (such rights herein referred to as the "right to
acquire”), as follows.

If C&NW intends to abandon all or a necessary
portion of any one or more of such lines, the purchase price for
such line or lines shall be cash in the amount of the net
liquidation value thereof, determined in accordance with the
accounting principles of the Commission then in effect, or any
successor thereto, or by means of a substantially similar calcu-
lation if no successor thereto is then in effect, plus the
assumption of the Rail Liabilities (other than indebtedness for
borrowed money, mortgages, pledges and other security interests)
then associated therewith, and such other terms of this
Agreement, to the extent reasonably applicable, shall apply, all
as if such line or lines were being transferred at the Closing of
this Agreement. Notice of such intent to abandon such line or
lines by C&W shall be provided to DM&E not less than 30 days
prior to the filing by C&W with the Commission of any petition
or notice for the approval or exemption of such abandonment.
Within thirty (30) days after receipt by DM&E of such notice,
DM&E may exercise its right of purchase by committing to C&W in
writing that it will purchase such line or lines on the aforesaid
terms. DM&E shall use its best efforts and due diligence to
promptly obtain all Commission, Hart-Scott-Rodino Antitrust
Improvements Act of 1976 and other governmental approvals,

exemptions, notices, filings and other requirements ("govern-
P g q



mental approvals"). DM&E shall have 45 days after such exercise
of its right of purchase (or such longer period not in excess of
one year as may be necessary to so obtain all governmental
approvals) in which to close such purchase. 1In the event that
DM&E (a) does not elect to exercise its right of purchase
hereunder within such thirty (30) day period, or (b) is not
ready, willing and able to close within said period allowed for
closing and C&NW does not seek and obtain specific performance,
C&NW may file a petition or notice with the Commission for
approval or exemption of the abandonment of such line or lines
and upon such filing DM&E's right of first refusal under this
Paragraph 4(ii) with respect to such line or lines shall
terminate. If such line or lines are not disposed of or abandon-
ed within one year from the effective date of Commission approval
or an exemption of such disposition or abandonment or within such
longer period of time permitted under such approval or exemption,
such line or lines shall again become subject to DM&E's right to
acquire under this Paragraph 4(ii) and may not be subsequently
disposed of or abandoned without compliance with the terms of
this Agreement.

If, other than after the filing with the Commis-
sion of a petition for approval or exemption of the abandonment
thereof, C&W intends to dispose of all or a necessary portion of
item (b) or (d) above, except under the circumstances set forth
in the immediately succeeding paragraph, or item (c) above, C&W

shall provide DM&E not less than 30 days notice of such intent



(which may include notice of any other properties which C&W
seeks to include in such disposition) prior to committing to any
such disposition. C&W will consider, but shall be under
absolutely no obligation to accept, any offer (which may or may
not include any such other properties) which DM&E may submit dur-
ing said period. If after said period C&NW disposes of such line
or lines other than to DM&E, C&NW shall require the transferee
thereof to assume, and C&NW shall automatically be released from,
all of C&NW's obligations under the right to acquire under this
Paragraph 4(ii), to the extent that they apply to such line or
lines.

If, other than after the filing with the Commission of a
petition for approval or exemption of the abandonment thereof,
C&NW intends to dispose of all or a necessary portion of (a) the
Owatonna East-West Trackage other than in connection with the
disposition of either (but not both) the Spine Line between St.
Paul, Minnesota and Kansas City, Missouri or the line between
Sioux City, Iowa and Merriam, Minnesota, (b) the line between the
North Switch at Dakota Junction, Nebraska and Colony, Wyoming
including Rapid City Yard and the conneétion to DM&E's Lines at
M.P. 649.0 and provided that at the time C&IW notifies DM&E of
such intent the Lines between said connection and Pierre, South
Dakota have been rehabilitated and are maintained at a level
allowing freight train operation at a speed of 25 miles per hour
for the transportation of freight trains composed of rail freight

cars, each having a gross weight of 251,000 pounds per car, and
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to meet or exceed Class 2 FRA Safety standards as defined in 49
CFR Part 213 as then in effect (or any successor thereto, or the
equivalent if no successor then exists, if said standards are no .
longer in effect), or (c¢) the Winona Yard, DM&E shall have the
following right of first refusal. C&W shall give DM&E notice of
a bona fide firm offer received by C&W and any terms included
therein for financing by C&W of all or any portion of the
purchase price, which offer may include other properties to be
sold by C&NW. DM&E shall have 30 days in which to give C&NW a
binding written commitment to meet said offer, on said financing
terms if any, and 45 days after said commitment (or such longer
period not in excess of one year as may be necessary in order,
with best efforts and due diligence,.to obtain and meet all
governmental approval or exemption and other regulatory require-
ments) in which to close such purchase. C&W shall be free at
any time thereafter to sell the property to any purchaser (a) if
DM&E is not ready, willing and able to close within said period
allowed for closing and C&NW does not seek and obtain specific
performance, or (b) at a price (considering the present value of
differences in C&W financing terms, if any) not less than said
offer if DM&E fails to give C&W said binding written commitment
within said 30 day period. 1If DM&E acquires the Winona Yard
pursuant to said right of first refusal, C&W or any purchaser of
C&NW's line extending eastward from Winona Yard shall have free
access to and joint use of the Winona Yard, including interchange

but not the right to serve industries, on the same terms as



applicable to DM&E's access and use under the Interchange
Agreement attached as Exhibit M hereto except that such access
and use shall be at no cost or expense to C&W or such
purchaser.

DM&E's right to acquire shall be subject to the
" approval, exemption, notice, filing and other requirements of the
Interstate Commerce Act, the Hart-Scott-Rodino Antitrust Improve-
ments Act of 1976, future applicable Federal legislation and the
rules and regulations promulgated under the foregoing. Said
right to acquire shall not arise (a) in the event of a merger,
sale, combination, consolidation or acquisition covering all or
substantially all of C&W's trackage and/or rail operations or
(b) if DM&E is in breach (which breach is material, all payment
defaults being conclusively deemed material, or is within the
power of DM&E to cure within a thirty day period) of any of its
agreements and/or obligations under this Agreement or the Related
Agreements and said breach remains uncured for a period of 30
days after notice thereof by C&W to DM&E (or an additional 30
days if DM&E has been diligently attempting a cure and continues
to do so, provided that at the end of the first 30 day period it
appears probable that DM&E can cure the breach within such
additional 30 days), except that the cure period shall be limited
to five business days after DM&E's receipt of said notice in the
case of payment defaults.

After the Closing Date, DM&E may, jointly with C&W,
record a short form notice of the foregoing right to acquire and

C&W shall cooperate in connection therewith.
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(iii) Both C&NW and DM&E, to the extent legally
required, shall promptly file with the Federal Trade Commission
and the Department of Justice the notifications and reports
required to be filed pursuant to the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 and the rules and regulations promul-
gated thereunder and shall promptly respond to any request for
additional information or documentary material made in connection
therewith, which notifications, reports, filings and responses
will comply in all material respects with the requirements of
such Act and such rules and regulations. C&IW and DM&E shall
furnish to each other such information as each may reasonably
request of the other to assist it to make such filings and
responses as it may be legally required to make under such Act
and such rules and regulations.

5. The price to be paid for C&W's interest in the
Rail Assets ("Purchase Price") is ,* plus the assump-
tion of the Rail Liabilities. The Purchase Price is subject to
adjustment as of the Closing Date in accordance with Paragraph 6

below.

(a) At the Closing Date, DM&E shall deliver a promis-
sory note (the "Note") to C&IW as a part of DM&E's mezzanine
financing in an aggregate principal amount not to exceed the

lesser of (i) 49% of the total mezzanine financing obtained by

* plus additional amounts for certain Miscellaneous
Equipment and Material as indicated on Exhibit C.
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DM&E and (ii) , but otherwise,
except as hereinafter provided in Paragraph 5(c), with the same
rate of interest and upon the same terms and conditions as the
remaining mezzanine financing obtained by DM&F; and |

(b) At the Closing Date, the remainder of the Purchase
Price shall be paid to C&NW in cash by wire transfer in United
States federal funds to an account of C&W fo be specified before
the Closing Date.

(c) The Note shall provide that DM&E shall also pay to
C&NW contingent interest ("CI") payments to be paid
in equal annual installments of each 60 days after the
end of each year (a "year"), the first year to commence with the
first full calendar month which commences on or after the day of
Closing, if total revenues earned by DM&E in such year is

| or more. Installments of CI are to be cumulative and

unearned installments of CI shall bear interest at a compounded
rate equivalent to the non-contingent interest rate on the Note
from the date on which they would have been payable if earned to
the date on which they are paid. In those years when total
revenues exceed any excess over will be
applied to increase to the total revenues of prior or
subsequent years (selected at C&NW's option) with total revenues
less than , and CI of will be paid with
respect to each year so increased to . CI payments
shall continue until a total (exclusive of interest thereon) of

has been paid. The Note shall also contain provisions

(i) assuring that the outstanding principal amount thereof can at
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no time be more than forty-nine percent (49%) of the outstanding
principal amount of the entire mezzanine issue or issues of which
it is a part and (ii) for a payment schedule no slower than
payments of interest only during a period of no more than three
years, and level payments of combined principal and interest
during the remainder of a period (including the interest only
period) of no more than ten years, from the Closing Date.

6. (a) 1If, between the date hereof and the Closing
Date, any material Rail Assets are materially damaged or
destroyed by fire or any other casualty, C&NW shall promptly give
notice thereof to DM&E and payment shall be made or the Purchase
Price shall be reduced in accordance with Paragraph 6(b) to the
extent the loss, damage or destruction is not covered by
insurance ("uninsured loss"). The amount of uninsured loss shall
be the excess of the cost of repairing such Rail Asset(s) over
the insurance proceeds (net of reasonable costs and expenses in
collection thereof), if any, for, or reasonably allocable to,
such loss, damage or destruction. If no insurance coverage is
applicable to such loss, damage or destruction, C&W will, on
request, furnish to DM&E a certificate of C&NW's Vice President -
Finance so stating and stating that the Rail Assets so damaged or
destroyed were not excluded from insurance coverage of the
subject kind of loss generally applicable to the other assets of
C&NW similar to such Rail Assets. Repairs (including capital
expenditures) shall be performed in accordance with C&W's normal

standards and practices, including use of reusable materials, for
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Notwithstanding the foregoing adjustments to the
Purchase Price, nothing herein shall be deemed to modify C&NW's
representations and warranties hereunder or relieve C&NW of its
obligation to maintain the Rail Assets in accordance with its
normal practices, including undertaking normal and routine repair
work, and the cost of normal and routine repair work shall not
constitute uninsured loss.

If C&NW receives net insurance proceeds in respect
of any Rail Assets which have been damaged or destroyed by fire
or other casualty, they shall be applied in the computation of
amounts to be paid to C&IW by DM&E and/or adjustment to the
Purchase Price at the Closing pursuant to this Paragraph 6(b).

If insurance claims remain outstanding at the Closing Date in
respect of any of the Rail Assets so damaged or destroyed, C&NW
shall prosecute such claims (but, if such claims relate solely to
Rail Assets, only to the extent requested by DM&E) with dili-
gence and in good faith (or, if such claims are assignable and
relate solely to Rail Assets, such claims will be assigned to
DM&E), and any net insurance proceeds of such claims shall be
applied in the computation of amounts to be paid to C&NW by DMEE
and/or adjustment to the Purchase Price pursuant to this Para-
graph 6(b) after the Closing pursuant to the last sentence of
Paragraph 8; provided, however, that in no event shall C&W
settle any éuch claims which it is prosecuting which relate
solely to Rail Assets without the consent of DM&E, which consent

shall not be unreasonably withheld or delayed. C&SW will inform
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DM&E of, and permit DM&E to consult with C&W with respect to,
insurance negotiations which involve material claims with respect
to Rail Assets,

(c¢) 1If any authority having the right of eminent
domain shall commence negotiations or shall commence legal action
for the damaging, taking or acquiring of any of the Rail Assets,
either temporarily or permanently, by condemnation or by exercise
of the right of eminent domain, C&NW shall promptly give notice
of the same to DM&E. DM&E shall be entitled to the benefits of
all awards, claims, settlement proceeds and other proceeds
payable for, or reasonably allocable to, any such damaging,
taking or acquiring, net of reasonable costs and expenses in
collection thereof and such as shall have been applied to
relocate or replace Rail Assets, and C&NW shall credit to DM&E as
a Purchase Price Adjustment at the Closing or pay to DM&E
promptly after C&NW's subsequent receipt thereof all such net
proceeds. In the event of any negotiations solely with respect
to any material Rail Asset with any authority regarding
settlement on account of damaging, taking or acquiring in lieu of
condemnation or eminent domain, C&NW shall inform DM&E of all
such negotiations, shall consult with DM&E, and, if a break in
the continuous line of Railroad would result, shall permit DM&E
to take part therein and shall not enter into any settlements
thereof without DM&E's prior written consent, which shall not be
unreasonably withheld or delayed. C&W will inform DM&E of, and

permit DM&E to consult with C&NW with respect to, any such




9. As of the Closing, DM&E covenants and agrees to
assume, perform, discharge and pay in accordance with their
respective terms and will become responsible for each of the
liabilities and obligations of the C&NW as of and after the
Closing Date relating to the Railroad, the subsequent operations
of DM&E and/or the Rail Assets set forth in subparagraphs (a)
and (b) below ("Rail Liabilities"):

(a) All obligations under all contracts, permits,
licenses, leases and other instruments which are part of the Rail
Assets as listed or described in Exhibit D hereto.

(b) All other obligations under all other Rail Assets
which are transferred to DM&E pursuant to Paragraph 3(d) and (e)
hereof (provided that DM&E may reject any such Rail Asset prompt-
ly after it becomes aware of the existence thereof, in which case
it shall be deemed to have assumed the obligation only for the
period prior to such rejection) or are accepted by DM&E pursuant
to Paragraph 15.

10. Except for the specific assumption of the Rail
Liabilities as specified in Paragraphs 5 and 9 hereof, obliga-
tions of DM&E under Paragraph 6(a) and (b) hereof and the tax,
proration and other matters provided for in Paragraph 37 hereof,
C&NW agrees that DM&E shall not assume hereunder any responsi-
bility or liability with regard to any claims, damages, expenses,
loss, suits or judgments arising out of or in any way whatsoever
connected with C&NW's operation or use of the Rail Assets prior
to the Closing Date, including any liability for taxes or other

debts of C&NW.
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11. At the Closing, DM&E will pay to the C&W the cash
portion of the Purchase Price, as adjusted to the extent then
feasible, and deliver the Note to C&W; DM&E will execute the
documents referred to or described in Paragraph 12 hereof to
further evidence its undertaking to assume, agree ﬁo perform, pay
and discharge the Rail Liabilities assumed by DM&E pursuant to
Paragraphs 5 and 9 of this Agreement; and the parties will
provide such other instruments and consents as shall be necessary
in order to carry out the transactions contemplated by this
Agreement and shall execute and deliver the Related Agreements.

12. At the Closing, the C&NW shall:

(a) Effect the transfer to DM&E of the real
property portions of the Rail Assets by guch quit claim Deed(s),
suitable for recording in all applicable jurisdictions other than
with respect to real property, if any, registered under the
Torrens system of titles (which transfer will be effected by
delivery to DM&E of the Owner's Duplicate Certificate(s) of Title
and Deed(s) conveying the real property interest described in
such Certificate(s)), provided such Certificate(s) have been
located, conveying all the right, title and interest of C&W,
subject to applicable exclusions, exceptions, reservations,
covenants and terms set forth or referred to in this Agreement,
and the remainder of the Rail Assets by bill of sale (with
warranty of title or other interest being transferred, but
WITHOUT WARRANTIES OF FITNESS OR MERCHANTABILITY), and assignment
without warranties and assumption, all in the forms set forth in
Exhibit H. C&W will use all reasonable efforts to locate any
Certificate to transfer and convey such real property, if any,

registered under the Torrens system.

- 21 -



(b) Make actual possession of the Rail Assets
available to the DM&E to the extent provided for in this
Agreement.

13. EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS
AGREEMENT, ANY DEED OR BILL OF SALE: (A) THE C&W MAKES NO
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION,
WARRANTIES OF TITLE, INTEREST, MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE WITH RESPECT TO THE RAILROAD OR THE RAIL
PROPERTIES; (B) ALL INSTRUMENTS OF TRANSFER MAY NEGATE ALL SUCH
EXPRESS OR IMPLIED WARRANTIES AND (C) THE RAIL PROPERTIES WILL BE
CONVEYED TO DM&E ON AN "AS IS, WHERE IS" BASIS.

14. The C&W's interest in the Rail Assets will be
‘transferred to DM&E in accordance with any required governmental
authority orders and this Agreement.

15. From time to time after the Closing, at DM&E's
request or C&NW's option and without further comsideration other
than delivery of DM&E's undertaking, effective as of the Closing
Date, to assume, perform, pay and discharge (as described in
Paragraph 11) the Rail Liabilities with respect to such Rail
Assets, the C&IW will execute and deliver other instruments of
conveyance and transfer, including delivery of the Owner's
Duplicate Certificates of Title for all real properties, if any,
registered under the Torrens system of titles, and take other
actions as DM&E reasonably requires, to convey, transfer to and
vest the C&8NW's title to or interest in the Rail Assets in DM&E
and/or to make possession of any of the Rail Assets available to
DM&E. 1In the case of contracts and rights (or possession), if

any, which cannot be transferred effectively without the consent
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of third parties and which were therefore excluded from the Rail
Assets described in Paragraph 3(c), (d) or (e), the C&NW will .at
the request of DM&E use all reasonable efforts to obtain those
consents on a basis which does not require any further éxpendi-
tures by the C&MIW or to obtain them at the expense of DM&E, and
once obtained they and any and all related Rail Liabilities shall
become subject to this Agreement and shall become part of the
Rail Properties. After Closing, DM&E shall control all dis-
cussions, negotiations, settlements and other dealings with
respect to any claim, litigation or obligation assumed by DM&E,
and the C&NW shall cooperate fully therein. Any expenditures,
including reasonable attorneys' fees, incurred by the C&W in
connection with its cooperation shall be reimbursed by DM&E. WNo
settlement or other disposition of a claim by DM&E shall commit
the C&W without C&IW's written consent to any injunction, prohi-
bition or affirmative action.

16. DM&E shall be responsible for and pay all sales,
recording, filing, transfer, documentary stamps or similar taxes
(but not income taxes of C&IW), fees or governmental charges
with respect to the sale and purchase and transfer of C&W's
interests in the Rail Assets, and take all steps necessary and,
unless otherwise specifically provided herein, pay all costs to
comply with any and all governmental requirements relating to the
conveyance of the Rail Assets, including land subdivision or use
requirements, whether any such taxes, fees, charges, costs or
requirements are levied against or imposed upon the Rail Assets,

the C&NW or DM&E.



17. The C&NW represents and warraﬁts to DM&E as
follows:

(a) C&W is a validly organized and existing
corporation, in good standing, under the laws of the State of
Delaware; and is qualified and in good standing as a foreign
corporation authorized to own and operate a railroad under the
laws of the States of South Dakota, Minnesota, Iowa and North
Dakota and the laws of any other jurisdiction in which the
failure to be so qualified and in good standing would have a
material adverse effect on its financial or business condition.

(b) All necessary corporate action of C&NW
required in connection with the execution and delivery of this
Agreement, the Related Agreements and each of the other agree-
ments executed by C&W in connection herewith or therewith,
including any deeds, bills of sale and assignment and assumption
agreements, (collectively, the "Purchase Agreements"”) and the
consummation of the transactions contemplated by this Agreement
and the other Purchase Agreements has been obtained, and, subject
to the required approval or exemption of the_Commission and other
governmental authorities referred to in Paragraph 2 of this
Agreement, all necessary authorizations and approvals or exemp-
tions required of the C&IW in connection with the execution and
delivery of this Agreement and the other Purchase Agreements and
the consummation of the transactions contemplated by this Agree-~
ment and the other Purchase Agreements have been obtained, and

this Agreement constitutes, and when executed by C&W, each of
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the other Purchase Agreements will constitute, the wvalid and
binding obligation of the C&NW, enforceable in accordance with
its terms, except as such enforcement may be limited by appli-
cable bankruptcy, insolvency, reorganization, moratorium or
similar laws affecting the enforceability of rights of creditors
generally, general principles of equity (regardless of whether
considered in a proceeding in equity or at law) and the Inter-
state Commerce Act, but such limitation with respect to the
Interstate Commerce Act shall not materially affect the practical
realization of the benefits intended to be afforded thereby.

(¢) The C&NW has sufficient interest in the real
property interests and trackage tigﬁts included in the Rail
Properties to permit the operation of the Railroad as it is pre-
sently conducted on a continuous rail system between the points
specified in Exhibit B, and has the right to convey the same to
DM&E pursuant to this Agreement, and there are no material
encumbrances and restrictions (including the Permitted Exceptions
described in Exhibit A) upon its interests in the same which
would materially adversely affect the ability of the DM&E to
operate a railroad upon the Rail Properties in all material
respects as the Railroad is presently operated by C&W, except to
the extent such operation is limited by the terms and conditions
of the Purchase Agreements.

(d) Except for the approvals of governmental
authorities referred to in Paragraph 2 hereof, the execution,

delivery and performance of this Agreement and the other Purchase
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Agreements and the consummation of the transactions contemplated
hereby and thereby do not and will not contravene any provision
of the Certificate of Incorporation or Bylaws of C&W and, to
C&NW's knowledge, does not and will not (i) result in the crea-
tion of any lien, charge or encumbrance upon any of the Rail
Assets or subject any of the Rail Properties to any indenture,
mortgage, contract, commitment, or agreement, other than this
Agreement (including the Rail Liabilities) and the Related Agree-
ments, to which C&W is a party or by which C&NW or any of the
Rail Assets is bound, (ii) violate any provision of law, rule,
regulation, order, permit, or license to which C&NW is subject or
(iii) require the consent, approval or authorization of any
person or public authority.

(e) All of the leases, contracts, permits, licenses
and other instruments listed or described in Exhibit D, with
respect to C&NW, and to C&NW's knowledge with respect to the
other parties thereto, and to C&W's knowledge the other
instruments referred to in Paragraphs 3(d) and (e), are in good
standing and are valid, binding and enforceable obligations in
accordance with their respective terms so as to afford C&W the
right to utilize the same in its operation of the Rail Assets,
and there is no material default, material event of default or
event which with notice or lapse of time or both would constitute
a material default under any of such leases, contracts, permits,
licenses or other instruments the termination of which would

materially adversely affect the ability of DM&F to operate a
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railroad upon the Rail Properties. The transactions contemplated
by this Agreement will not cause a default or accelerate any
payment obligations under C&NW Agreement 9517 dated June 9, 1982,
with the State of South Dakota and C&NW Agreement 7039 dated
December 15, 1983 with the Dakota Regional Rail Authority and the
State of South Dakota.

(f) C&W has no knowledge, nor does it have any
knowledge of the basis for the assertion against it, of any
material liability or obligation affecting, as opposed to the "as
is, where is" condition of, the Rail Assets except for those
liabilities, obligations and facts which were or are (i) incurred
congsistent with past business practices in the ordinarv course of
its business and have been paid or performed, or are to be paid
or performed, by C&NW when due, subject to the right of C&W to
contest the same in good faith, (ii) disclosed pursuant to
Paragraph 3 or 17 of this Agreement or (iii) Rail Liabilities;
provided, however, that to C&NW's knowledge, the liabilities and
obligations assumed by DM&E pursuant to Paragraph 9(b) hereof
will not have a material adverse effect upon DM&E's use,
operation or ownership of the Rail Assets.

(g) There is no suit, action, claim, arbitration,
administrative or legal or other proceeding or governmental in-
vestigation pending or, to C&IW's knowledge, threatened against
or affecting the Rail Assets, nor, to C&W's knowledge, any
failure to comply with nor any default under any law, ordinance,

requirement, regulation, or order applicable to, nor any viola-
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tion of or default with respect to any order, writ, injunction,
judgment, or decree of any court or federal, state or local
department, official, commission, authority, board, bureau,
agency, or other instrumentality issued or pending against, C&NW
which is likely to have a material adverse effect on DM&E's own-
ership of or interest in or right to operate a railroad on the
Rail Assets. To C&IW's knowledge, C&W has obtained all material
permits, licenses, zoning variances, approvals, and other
authorization C&NW has deemed necessary for the operation of the
Rail Assets in all material respects as presentl& operated. To
C&W's knowledge, all such permits, licenses, approvals and
authorizations are presently valid and in full force and no
renovation, cancellation, or withdrawal thereof has been effected
or threatened and C&W is not in material default under any of
them, nor has an event occurred which with the passage of time or
giving of notice or both would result in the occurrence of a
material default thereunder, any of which would prevent C&W's
operation of the Rail Assets in any material respects as present-
ly operated. C&IW will renew or revalidate any such permits,
licenses, approvals, and authorizations which may become void,
expired, terminated, cancelled, or withdrawn between the date
hereof and the Closing Date to the extent consistent with C&NW's
normal business practice. )
(h) The valuation maps referred to in Paragraph 1 (o)
hereof have been maintained as a land record in accordance with

C&NW's normal business practice and in most cases provide a basic
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reference with respect to the land set forth therein; provided,
however, that they should only be used as the first point of
reference to reflect acquisitions and dispositions (subject to
matters, including availability of records and errors of
omission, commission, interpretation and judgment) and should be
considered along with all other evidence available, including (i)
matters whether or not of public record; (ii) matters that may be
disclosed in the Property Records; (iii) matters which would or
could be expected to be ascertained by inspection; (iv) matters
which would or could be expected to be ascertained on the basis
of examination of any abstract, title policy or other evidence of
title; (v) matters or encroachments which would or could be
expected to be ascertained by an accurate survey; (vi) questions
and/or interpretations of surveys and other instruments; and
(vii) claims by third parties, if any, including parties in
possession other than by or through C&RW.

(i) Except as listed or described on Exhibit G,
attached hereto and hereby made a part hereof, to the knowledge
of C&W and C&W's Manager Environmental Control, none of the
Rail Assets has been used by C&W for the storage, deposit,
disposal, treatment or recycling of toxic, dangerous or hazardous
substances nor is there any tank or facility for the storage of
hazardous substances, including diesel fuel, located on or in the
Rail Assets. Said individuals have no knowledge of any past or
present activity or circumstance on or in the Rail Assets which
would subject the DM&E as owner thereof to substantial damages,

penalties, injunctive relief or clean-up costs under any federal,
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penalties, injunctive relief or clean-up costs under any federal,
state or local law or any civil action respecting hazardous sub-
stances on such Rail Assets. For the purpose of this section a
"hazardous substance” shall mean that term as defined in the
Resource Conservation and Recovery Act, as amended, 42 U.S.C.
§6921 et seq. and the regulations pursuant thereto, and dangerous
toxic or hazardous substances or similar terms under any other
state, federal or local law, and any other applicable environ-
mental, land use or similar act, statute, ordinance or regulation
or as determined at common law. C&W agrees to provide prior to
Closing, a certificate of C&IW's Manager Environmental Control
substantially in the form of Exhibit G.

(j) To C&NW's knowledge, there are no patents,
copyrights, licenses, franchises, permits or othér intangible
rights, other than the rights which are (or would be, except for
the fact that any such rights are excluded by reason of (i) the
fact that they are not transferable or assignable or (ii) the
provisions of Paragraph 4(i)(c)) part of the Rail Assets which
are in any material respect used in the operation of the Rail
Assets; and, to C&W's knowledge, none of the Rail Assets
infringe or otherwise adversely affect in any material respect
the rights of any person under or in respect of any patent,
copyright, license, franchise, permit, or other intangible right
held by such person.

(k) C&W is not experiencing or the subject of or, to
C&NW's knowledge, threatened by, any union organization campaign
or any strike, slowdown, picketing, work stoppage or other labor

disturbance (a "Labor Dispute”) by any labor union or group of
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employees that would at this time materially impair the ability
of DM&E to obtain pursuant hereto, and use, the Rail Assets.

(1) Except for the contracts, agreements and other
instruments listed on Exhibit D hereto, C&W is not a party to
any other material contract which is necessary for the operation
and use of the Rail Assets.
| {m) Since December 31, 1985, there has not been to
C&NW's knowledge:

(i) Any damage, destruction or loss (whether or
not covered by insurance) materially adversely affecting the Rail
Assets except for damage to or destruction of the Line near Lake
Preston, South Dakota caused by flood and activities related
thereto; or

(ii) Any Labor Dispute between C&W and its
employees which has or is likely to have a material adverse
effect on the ability of DM&E to operate a réilroad on the Rail
Assets.

(n) 1In accordance with Section 1445 and Section 897 of
the Internal Revenue Code of 1954, as amended, C&IW has provided
or shall provide to DM&E more than 10 days prior to the Closing
Date, an affidavit certifying the C&IW is not a foreign person in
the form attached hereto as Exhibit N and hereby made a part
hereof.

(o) Neither C&W nor aﬁy of its officers, directors or
employees has employed or will have employed on the Closing Date,
any broker, agent, finder or consultant or has incurred or will
have incurred any liability for any brokerage fees, commissions,
finders' fees, or other fees, in connection with the negotiation

or consummation of the transactions contemplated by this



Agreement. Except as otherwise provided herein, C&W shall be
responsible for all expenses incurred by it in connection with
this Agreement or the transactions contemplated hereby.

(p) All Deeds will convey all of C&W's right, title
and interest in real property which is, and to the extent, re-
quired under Paragraph 3(a) to be conveyed to DM&E; and except
with respect to real properties, if any, registered under the
Torrens system of titles for which Owner's Duplicate
Certificate(s) of Title have not been delivered at the Closing:
(1) all Deeds shall be in form suitable for recording in
accordance with all applicable law; and (ii) all descriptions of
real property to be conveyed shall be such that when all Deeds
are properly recorded all such Deeds will constitute good and
effective notice to all third parties in accordance with all
applicable law; provided, that upon delivery of any Deed and
Duplicate Owner's Certificate of Title in respect thereof after
the Closing, this representation and warranty shall be deemed
made with respect thereto on the date of such delivery.

(q) Wotwithstanding the provisions of Paragraph 16 to
the contrary, C&NW shall be responsible for the payment of all
costs and expenses in connection with the obtaining of the
Owner's Duplicate Certificates of the title referred to in
Paragraphs 12(a) and 15.

18. DM&E represents and warrants to the C&W as
follows:

(a) DM&E is a corporation duly organized, validly
existing, and in good standing under the-laws of the State of

Delaware and has full corporate power and authority to carry on
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its businesses as they are now being conducted and to own and
operate the properties and assets now owned and operated by it.
DM&E is duly qualified to do business and is in good standing as
a foreign corporation in each and every jurisdiction wheré the
failure to qualify or to be in good standing would have a
material adverse effect upon its financial condition, the conduct
of its business or the ownership of its property and assets.

(b) DM&E has full corporate power and authority to
execute and deliver this Agreement and the other Purchase
Agreements to which it is a party ana to perform all of DM&E's
covenants and undertakings herein and therein set forth,
including without limitation the full corporate power and
authority to purchase and take right, title and interest in and
to the Rail Assets upon the terms and conditions set forth
herein. The execution and delivery of this Agreement and the
other Purchase Agreements to which it is a party and the
consummation of the transactions contemplated hereby and thereby
have been duly authorized by all necessary corporate action on
the part of DM&E. This Agreement is, and each of the other
Purchase Agreements to which it is a party when executed by DM&E
will be, a valid and binding obligation of DM&E, enforceable in
accordance with its terms, except as such enforcement may be
limited by applicable bankruptcy, insolvency, moratorium or
similar laws affecting the rights of creditors generally and
general principles of equity (regardless of whether the
proceeding is considered to be an action at law or in equity).

(¢) Neither the execution and delivery of this

Agreement or the other Purchase Agreements to which it is a
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party, nor the consummation of the transactions contemplated
hereby or thereby in the manner herein or therein provided, will
(i) contravene any provision of the Certificate of Incorporation
or Bylaws of DM&E; (ii) violate, be in conflict with, constitute
a default under, cause the acceleration of any payments pursuant
to, result in the creation of any lien, charge or encumbrance
upon any of the assets or propertie§ of DM&E pursuant to, or
otherwise impair the good standing, validity, and effectiveness
of any lease, license, permit, authorization, or approval appli-
cable to DM&E or to any of the assets of DM&E.

(d) The performance by DM&E of its obligations under
this Agreement is not subject to any contingency or the occur-
rence or fulfillment of any event or condition which is not
expressed in this Agreement except for DM&E's obtaining a financ-
ing commitment on terms reasonably acceptable to DM&E, which will
include the sale to third party investors of a majority of the
equity shares of the corporation and debt which is non-recourse
to the parent or any affiliate of DM&E, including but not limited
to L. B. Foster Company and TXL Corporation.

(e) Neither DM&E nor any of its officers, directors or
employees has employed or will have employed on the Closing Date,
any broker, agent or finder or has incurred or will have incurred
any liability for any brokerage feés, commissions or finders'
fees in connection with the negotiation or consummation of the
transactions contemplated by this Agreement. Except as otherwise
provided herein, DM&E shall be responsible for all fees and
expenses incurred by it in connection with this Agreement or the

transactions contemplated hereby.
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19. The obligations of DM&E to effect the closing of
the transactions contemplated by this Agreement are subject to
the satisfaction prior to or at the Closing of the following
conditions. The satisfaction of any of the following conditions:
may be waived by DM&E in a writing delivered at or prior to the
Closing.

(a) The representations and warrantieé contained
in this Agreement of the C&W shall be true in all material
respects at the time of the Closing as if those representations
and warranties had been made at that time;

(b) The C&NW shall have performed and complied in
all material aspects with all agreements and conditions required
by this Agreement to be performed or complied with by it prior to
or at the Closing, including execution and delivery of the
Related Agreements;

(c) All required governmental authorizationms,
approvals, exemptions, notices and filings referred to in
Paragraph 2 of this Agreement shall have become effective and no
administrative or judicial order or decision shall contain or
impose on DM&E any conditions or provisions for labor or
environmental protection, any material financial obligations
beyond those contemplated by this Agreement, or any other
condition or provision which materially impairs the wvalue to DM&E
of the Rail Properties or the Railroad.

(d) C&W shall have delivered to DM&E a certifi-
cate or certificates dated the Closing Date and signed on behalf
of C&NW by its Secretary or Assistant Secretary to the effect
that (i) (a) the copy of C&W's Restated Certificate of

Incorporation attached to the certificate is true, correct and
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complete, (b) no amendment to the C&NW's Restated Certificate of
Incorporation has occurred since the date of the last amendment
annexed (such date to be specified and a copy of such Restated
Certificate, as amended, to be annexed to such certificate), (c)
a true and correct copy of the By-laws of’C&Nw as in effect on

" the date thereof and at all times since the adoption of the
resolutions referred to in (d) is annexed to such certificate,
(d) the resolutions by the Board of Directors of C&IW authorizing
the actions taken in connection with the sale of the Rail Assets
including the execution and delivery of this Agreement and each
of the Purchase Agreements, were duly adopted and continue in
force and effect (a copy of such resolutions to be annexed to
such certificate); (ii) the officers of C&W executing this
Agreement and the other Purchase Agreements executed and
delivered pursuant to or in connéction with this Agreement are
incumbent officers of C&W and that the manual, machine or
photocopy specimen signatures on such certificate or certificates
are their genuine manual or machine signatures or photocopies
thereof; and (iii) C&W is in good standing in the states

of Delaware, Minnesota, South Dakota, Iowa and North Dakota and
in any other jurisdiction in which the failure to be in good
standing would have a material adverse effect on its financial or
business condition. The certificate required by this section
shall be accompanied by (a) certificates of good standing
certified by the Secretaries of State or other appropriate

officials of Delaware and of the States of Minnesota, South
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Dakota, Iowa and North Dakota dated as of a date not more than
five days prior to the Closing Date, and (b) certificates of no
liens for delinquent taxes with respect to the Rail Assets in the
latter four states except for any liens on C&W's propefty in |
Haakon County, South Dakota. Such certificate or certificates
shall be in form and substance reasonably satisfactory to DM&E
and DM&E's counsel.

(e) DM&E shall have obtained on terms satis-
factory to it a financing commitment for its acquisition of the
Rail Assets, including the sale to third-party investors of a
majority of the capital stock of DM&E and the securing of debt
which is non-recourse to the parent of DM&E or to any affiliate
of DM&E. This closing condition and DM&E's Paragraph.27(d) right
to terminate this Agreement shall be deemed waived if DM&E does
not give written notice to C&W prior to the filing by DM&E of a
Section 10901 (ExParte 392 (Sub. 1)) notice that it does not have
such a financing commitment.

(£) The DM&E shall have received the opinion of
counsel (which may be house counsel) to C&W, dated as of the
Closing, in form and substance reasonably satisfactory to counsel
to the DM&E substantially covering the matters set forth in
Paragraph 17(a), (b), (d) and (g) above.

(g) On the Closing Date, (i) no proceeding shall be
pending, nor shall there be a substantial threat of such a
proceeding, before any court or governmental agency in which it

is sought to restrain or prohibit, or to obtain labor or
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environmental protection, conditions or provisions or damages or
other relief in connection with, this Agreement or the other
Purchase Agreements or the consummation of the transactions
contemplated hereby or thereby, and no investigation that might
eventuate in any such suit, action or proceeding shall be pending
or threatened; and (ii) there shall be no significant Labor
Disputes in progress or threatened with respect to the Railroad
or the transaction contemplated hereby or thereby.

(h) The provisions of Paragraph 21(d) shall have been
complied with.

(i) Except as specifically provided for in Paragraph
21(d), the Rail Assets shall not have been materially adversely
affected in any way as a result of fire, explosion, earthquake,
disaster, accident, Labor Dispute, any action by any governmental
authority, flood,'drought, embargo, riot, civil disturbance,
uprising, activity of armed forces or act of God or public enemy
to'an extent which would prevent continuous railroad operation
(which may be subject to slow orders) between the terminal points
thereof. |

(j) All material actions, proceedings, resolutions,
instruments and documents required to carry out this Agreement
and all other material related legal matters shall have been
approved on or before the Closing Date by Messrs. Pepper,
Hamilton & Scheetz, counsel for DM&E, in the exercise of their
reasonahle judgment, and DM&E or its counsel shall have been

furnished with copies, satisfactory in form and substance to
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DM&E's counsel in the exercise of their reasonable judgment, of
all such required material corporate records and related |
proceedings of C&W authorizing its execution, delivery .and
performance of this Agreement as DM&E or its counsel shall
reasonably require.

(k) L. B. Foster Company shall have obtained all
necessary consents from its lenders and investors for DM&E to
enter into this Agreement, the Related Agreements and the
transactions contemplated hereby and thereby.

(1) No Permitted Exception shown in Exhibit A shall,
in the reasonable judgment of Messrs. Pepper, Hamilton and
Scheetz, counsel for DM&E, have a material adverse effect (such
as if South Dakota law would restrict real estate transfers by
one railroad to another) on DM&E,

20. The obligations of the C&NW to effect the trans-
actions contemplated by this Agreement are subject to the satis-
faction prior to or at the Closing of the following conditions.
The satisfaction of any of the following conditions may be waived
by the C&IW in a writing delivered at or prior to the Closing.

(a) The representations and warranties of DM&E
set forth in this Agreement shall be true in all material
respects at the time of the Closing as if those representations
and warranties had been made at that time;

(b) DM&E shall have performed and complied with
all agreements and conditions required by this Agreement to be
performed or complied with by it prior to or at the Closing,

including execution and delivery of the Related Agreements;

- 39 -



(¢) The C&W shall have received the opinion of
counsel to DM&E, dated as of the Closing, in form and substance
satisfactory to counsel to the C&NW substantially covering the
matters set forth in Paragraph 18(a), (b), (¢) and (d), above.

(d) All required governmental authorizations,
approvals, exemptions, notice and filings referred to in
Paragraph 2 of this Agreement shall have become effective and no
administrative or judicial order or decision shall contain or
impose any conditions or provisions for labor or environmental
protection, any material financial obligatioms beyond those
contemplated by this Agreement, or any other provision or
condition which materially impairs the value to be realized by
the C&NW on or after consummation of the transactions
contemplated by this Agreement and the other Purchase Agreements.

(e) DM&E shall have delivered to C&W a certifi-~
cate or certificates dated the Closing Date and signed on behalf
of DM&E by its Secretary or Assistant Secretary to the effect
that (i)(a) the copy of DM&E's Certificate of Incorporation
attached to the certificate is true, correct and complete, (b) no
amendment to the DM&E's Certificate of Incorporation has occurred
since the date of the last amendment annexed (such date to be
specified and a copy of such Certificate, as amended, to be
annexed to such certificate), (¢) a true and correct copy of the
By-laws of DM&E as in effect on the date thereof and at all times
since the adoption of the resolutions referred to in (d) below is

annexed to such certificate, (d) the resolutions by the Board of
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Directors of DM&E authorizing the actions taken and authorizing
the officers of DM&E to execute all documents and instruments to
be executed and delivered in connection with the purchase of the
Rail Assets and the business, including the execution and
delivery of this Agreement and the Purchase Agreements to which
it is a party, were duly adopted and continue in force and effect
(a copy of such resolutions to be annexed to such certificate);
(ii) the officers of DM&E executing this Agreement, the Purchase
Agreements to which it is a party and the other documents
executed and delivered pursuant to or in connection with this
Agreement or those Purchase Agreements are incumbent officers

of DM&E and that the specimen signatures on such certificate or
certificates are their genuine signatures; and (iii) DM&E is
qualified to do business and in good standing in the state of
Delaware and all other states in which the failure of DM&E to
qualify or to be in good standing would have a material adverse
effect upon its financial condition, the conduct of its business
or the ownership of its property and assets. The certificate
required by this section shall be accompanied by certificates of
good standing certified by the Secretaries of State or other
appropriate officials of Delaware and of the other states
referred to or described in (iii) above, dated as of a date not
more than five days prior to the Closing Date. Such certificate
or certificates shall be in form and substance reasonably

satisfactory to C&W and C&NW's counsel.



(£) On the Closing Date, (i) no proceeding shall
be pending, nor shall there be a substantial threat of such ab
proceeding, before any court or governmental agency in which it
is sought to restrain or prohibit, or to obtain labor or
environmental protection, conditions or provisions or damages or
other relief in connection with, this Agreement or the other
Purchase Agreements or the consummation of the transactions
contemplated hereby or thereby, and no investigation that might
eventuate in any such suit, action or proceeding shall be pending
or threatened; (ii) there shall be no significant Labor Disputes
in progress or threatened with respect to the Railroad or the
transaction contemplated hereby or thereby.

(g) All material actions, proceedings,
resolutions, instruments and documents required to carry out this
Agreement and all other material related legal matters shall have
been approved on or before the Closing Date by counsel for C&NW,
in the exercise of their reasonable judgment, and C&W or its
counsel shall have been furnished with copies, satisfactory in
form and substance to C&W's counsel in the exercise of their
reasonable judgment, of all such required material corporate
records and related proceedings of DM&E authorizing its
execution, delivery and performance of this Agreement as C&NW or
its counsel shall reasonably require.

21, The C&NW agrees that, except with the consent of
DM&E, from and after the date hereof to the Closing Date C&NW

shall:
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(a) conduct the business of the Railroad in the
ordinary course.

(b) wuse all reasonable efforts to preserve intact
for DM&E the goodwill of suppliers, customers and others having
business relationships with the Railroad.

(e¢) not sell, transfer, or otherwise disposé of
any of the Rail Assets without the prior written consent of DM&E,
except in the ordinary course of business. If C&NW sells or
agrees to sell real estate included in the Rail Assets prior to
the Closing Date, DM&E shall be entitled, at the Closing if
received by C&W prior thereto, or promptly after the subsequent
receipt thereof, to the proceeds thereof less C&NW's out of
pocket costs and a C&NW commission of 10% of the purchase price
of such sale. In the case of sales which close after the Closing
Date, DM&E shall deliver to the purchaser its deed, free and
clear of DM&E's mortgage and, to the extent required, of other
encumbrances by, through or under DM&E. Notwithstanding the
foregoing, C&NW will not, prior to the Closing Date, (i) solicit
Qales of real estate included in the Rail Assets or (ii) agree,
except with the written consent of DM&E, not to be unreasonably
withheld, to sell any such real estate to any purchaser other
than a shipper or a federal, state or local governmental body or
agency. If any agreement or offer to purchase, as the same may
be renewed, extended or otherwise amended, to which any property
excluded from the Rail Assets by reason of its listing on

Schedule 1 of Exhibit A is subject, terminates other than by
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consummation, such property shall be conveyed by C&W to DM&E on
the same terms as if included in the Rail Assts. However, if the
same are consummated, C&NW shall be entitled to retain 100% of
the proceeds in the case of control numbers 4218 and 4586 and, in
the case of each of the other properties so listed, C&W shall
pay 50% of the proceeds to DM&E at the Closing if received by
C&NW prior thereto, or promptly after the subsequent receipt
thereof.

(d) replace or repair trackage, trestles, bridges
and other Rail Assets damaged or destroyed by flood near Lake
Preston, South Dakota, and use all reasonable efforts to cause
the State of South Dakota to enlarge the existing drainage pipe
from Lake Preston which extends under U.S. Highway 14 near Lake
Preston, South Dakota; or C&NW shall have made satisfactory
arrangements with DM&E to fully reimburse DM&E for such repairs
and any necessary detours during the period of time the said Rail
Assets are out of operation.

(e) maintain the current state of repair, order
and condition of the trackage, trestles, bridges and other
property comprising the Rail Assets, normal wear and tear
excepted and dealing with casualties in accordance with its
normal business practice.

(f) wuse all reasonable efforts to maintain in
full force and effect all existing material agreements,
contracts, leases, licenses, permits, authorizations, and

approvals necessary or desirable for the use or operation of the
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Rail Assets in all respects and in all places as such use or
operation is now conducted or is reasonably modified; and

(g) promptly advise DM&E in writing of the
commencement of, and of any known threat to commence, any
material suit, claim, action, arbitration, legal or
administrative proceeding or governmental investigation against
C&NW relating to use or operation of the Rail Assets which is
likely to have a material adverse effect on DM&E's ownership of
or interest in, or right to operate a railroad on, or use of,
the Rail Assets.

22. From and after their execution of this Agreement,
the C&NW and DM&E will use all reasonable efforts (including the
prosecution of appeals where reasonable) (i) to satisfy the
conditions set forth in Paragraph 2(i) and 2(ii) and the other
conditions precedent to Closing set forth in Paragraphs 19 and
20 and (ii) to obtain all consents and approvals required to
effectuate the purposes of this Agreement which will permit the
transfer of the Rail Assets free and clear of claims of third
parties arising out of, or by reason of, that transfer.

23. From the date of this Agreement to the Closing,
C&NW shall cooperate fully with DM&E and shall provide DM&E and
its accountants, counsel and other representatives, during normal
business hours and on reasonable notice to C&W, full access to
C&NW's offices and to the books, Property Records, equipment,
real estate and contracts pertaining to the Rail Assets, and

shall furnish to DM&E and its representatives copies of the
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Property Records and such other information with respect to the
Rail Assets as DM&E or its representatives may reasonably ‘
request. The C&W may withhold records and information which it
considers may adversely affect any transaction in which the
railroad operations of DM&E or any affiliate of DM&E are
competitive with the operations of the C&NW. C&IW shall make
available its officers and employees, during normal business
hours and on reasonable notice, for discussions with DM&E and its
accountants, counsel and other representatives regarding use and
operation of the Rail Assets, including matters relating to
personnel, marketing, operations, engineering and accounting. In
addition to the foregoing right of access and information,

DM&E may designate on-site observers of the operation of the Rail
Assets, which observers shall be permitted such access as DM&E
may reasonably request on reasonable notice to observe such
operations and shall be fully informed by C&NW concerning the
Rail Assets and such operations. No such investigation shall in
any way affect the representations, warranties, covenants or
other undertakings by C&NW in this Agreement. All accountants,
counsel, representatives and observers of DM&E shall comply with
all rules and requirements of C&W applicable to persons
permitted access to its properties while they are on or about the
Rail Assets and DM&E hereby indemnifies C&W, regardless of C&NW
negligence, for any death, personal injury or damage to the
property of such persons while on or about the Rail Assets.

Except as may otherwise be agreed, DM&E shall reimburse the
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C&NW for reproduction charges and the direct salary costs of
employees incurred in the reproduction work. All information and
records obtained by the DM&E pursuant to this Paragraph shall be.
maintained as confidential and shall not be disclosed to any
third party, except DM&E's prospective lenders, equity
participants and counsel, without the consent of the-C&ﬁW except
in response to legal process or to the extent required to comply
with applicable law. DM&E shall not be obligated to maintain as
confidential any information obtained from the C&W which is
publicly available, readily ascertainable from publie sources or
known to them at the time the information was disclosed, which is
rightfully obtained from a third party, or which is purchased as
part of the Rail Properties unless subject to confidentiality by
law or by obligation to a third party under documents or copies
thereof given to DM&E pursuant to this Agreement or otherwise
disclosed to DM&E by C&NW. The obligations of confidentiality
arising under this Paragraph shall survive the termination or
abandonment of this Agreement with respect to the Rail Properties
and shall survive the Closing or the termination or abandonment
of this Agreement.

24, C&IW and DM&E will each permit the other, its
employees and agents to inspect and copy, to the extent avail-
able, any original Property Records and such other information
with respect to the Rail Assets as may reasonably he requested on
the same terms and conditions, including the second sentence
thereof and confidentiality provisions, as provided for inspec-

tion and copying by DM&E under Paragraph 23 above.

- 47 -



25. The Deed(s) generally in the form of Schedule 1 to
Exhibit H will provide for specific rights and obligations |
between the parties in addition to those set forth herein.

26. DM&E may extend the time for or waive the perform-
ance of any of the obligations, representations or warranties of
éhe.C&NW under this Agreement. The C&W may take similar action
with respect to the obligations, representations, warranties and
conditions applicable to DM&E under this Agreement.

27. This Agreement and the consummation of the
transactions contemplated by this Agreement may be terminated
prior to the Closing:

(a) By the agreement of the C&W and DM&E at any
time, or if, within 30 days after renegotiations commence
pursuant to Paragraph 6(b) hereof, agreement is not able to be
reached and one party gives notice to the other of such
termination.

(b) By DM&E, if there has been a material
misrepresentation in or material breach of the representations,
warranties and agreements of the C&NW contained in this
Agreement, or there has been any material failurg of the C&W to
comply with its obligations under this Agreement and such
material breach or misrepresentation cannot be cured after 30
days notice thereof has been given.

(c) By the C&NW if there has been a material mis-
representation in or material breach of the representations,

warranties and agreements of DM&E contained in this Agreement or
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there has been any material failure of DM&E to comply with its
obligations under this Agreement and such material breach or
misrepresentation cannot be cured after 30 days notice thereof
has been given.

(d) By either party if the financing commitment
referred to in Paragraph 18(d) has not been obtained prior to the
Closing Date.

(e) By DM&E, effective on not less than 5 business
days notice delivered to C&W not less than 30 days after C&NW
commences to rely on its Paragraph 20(f) (i) closing condition as
the primary basis upon which it is entitled to delay a Closing
which DM&E proposes and to which DM&FE is otherwise entitled, if
C&NW continues to so rely on the effective date of such termina-
tion. C&NW agrees to negotiate such matters as afe raised by
DM&E or C&NW during said 30 day period in good faith including as
to whether C&W will mitigate or compensate DM&E in whole or in
part for costs of such delay in Closing.

(f) By C&W, effective on not less than 5 business
days notice delivered to DM&E not less than 30 days after DM&E
commences to rely on its Paragraph 19(g) (i) closing condition
and/or its Paragraph 19(l) closing condition as the primary basis
upon which it is entitled to delay a Closing which C&NW proposes
and to which C&NW is otherwise entitled, if DM&E continues to so
rely on the effective date of such termination.

Notwithstanding anything contained herein to the

contrary, if the transactions contemplated by this Agreement are
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terminated pursuant to this Paragraph 27 or otherwise, other than
pursuant to item (b) or item (e) ébove, the obligations of
Acquisition Corp. and L. B. Foster Company under that certain
Exclusive Negotiation Agreement ("ENA") dated as of November 21,
1985 as amended and extended are hereby assumed by DM&E and shall
apply as if DM&E's right to exclusively negotiate had terminated
without entry into a definitive Purchase and Sale Agreement, and
the stated consideration shall be paid to C&IW unless
C&NW is promptly provided with the documentation listed as items
a through i, both inclusive, on page 3 of said ENA.

28. Prior to Closing, no party may assign its rights
under this Agreement without the prior written consent of the
other party, except, in the case of C&W, in connection with, and
as part of: (i) a merger or consolidation, or (ii) a sale or
lease of all or substantially all of the railroad assets of C&W
to a purchaser or lessee who assumes all of C&W's obligations
under this Agreement, in which case C&NW shall be automatically
releééed therefrom. The C&IW and the DM&E may withhold its
consent to any assignment or delegation without cause and without
stating the basis on which it made the determination. Except as
hereinabove provided, any assignment by either party hereunder
shall not relieve such party of any obligation hereunder.

29. (a) DM&E agrees that for a 2-year period follow-
ing the Closing Date it will provide storage and transportation
in a manner which shall not interfere with DM&E's operation of

the Rail Assets, at the risk of C&NW except for willful acts of
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DM&E, with respect to tangible pe#sonal property (other than
rolling stock) located on, but excluded from, the Rail Assetsvat
the direct cost of providing these services.

(b)- DMSE intends ‘to Hire employees of C&NW and
agrees -that at or prior to the time of ‘each such hire,’it willk
obtain, and promptly furnish to C&W, the resignation of the
employee,invthe'fofm of Exhibit "F" attached hereto and hereby
made a part hereof.

30.(a) From and after the Closing Date, C&W shall in-
demnify and hold harmless DM&E from and against any and all
damages, losses, obligations, deficiencies, liabilities, claims,
encumbrances, penalties, costs, and expenses, including reason-
able attorneys' fees, which DM&E may suffer or incur, resulting
from, related to, or arising out of (i) any misrepresentation,
breach of warranty, breach of guarantee, or nonfulfillment of any
of the respective covenants of C&W in this Agreement or the
other Purchase Agreements, or from any misrepresentation in any
Schedule or Exhibit to this Agreement, certificate, financial
statement or any other document to be furnished to DM&E hereunder
or thereunder and ii) any and all actions, suits, investigations,
proceedings, demands, assessments, audits, judgments, and claims
(including employment-related claims) arising out of any of the
foregoing. WNotwithstanding the foregoing, such indemnification
with respect to C&W's representations and warranties in Para-
graph 17(c) shall be limited to not in excess of (i) per

mile (or fraction thereof for fractions of a mile) of Lines
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materially adversely affected and (ii) in total; provid-
ed, however, that neither of the aforesaid dollar limitations
shall apply with respect to misrepresentations and breaches of
warranty of matters (i) within the knowledge of C&IW; or (ii) on
the basis of which DM&E is prevented, despite all reasonable
efforts to oppose such a result, from the operation of a railroad
as a continuous rail system between the points specified in
Exhibit B, except pursuant to Commission approval or authority to
abandon; and provided further that Paragraph 17(c) is the exclu-
sive representation and warranty by C&W as to those matters
addressed therein to the extent also covered by Paragraph

17(d) (i), (ii) or (iii), notwithstanding anything to the contrary
contained in or delivered pursuant to this Agreement or any
Related Agreement.

(b) From and after the Closing NDate, DM&E agrees to
indemnify and hold harmless C&W from and against any and all
damages, losses, obligations, deficiencies, liabilities, claims,
encumbrances, penalties, costs, and expenses, including reason-
able attorneys' fees, which C&NW may suffer or incur, resulting
from, related to, or arising out of any misrepresentation, breach
of warranty, or nonfulfillment of any of the covenants or agree-
ments of DM&E in this Agreement or any of the other Purchase
Agreements, including the assumption of the obligations and
liabilities of C&NW pursuant to Paragraph 9 hereof or any of the
Purchase Agreements, or from any misrepresentation in or omission
from any certificate or document furnished or to be furnished to

C&NW hereunder and any and all suits, actions, investigations,



proceedings, demands, assessments, audits, judgments and claims
arising out of any of the foregoing. .
(c) Promptly after acquiring knowledge of any damage,
loss, deficiency, liability, claim, encumbrance, penalty, cost,
expense, action, suit, investigation, proceeding, demand, assess-~
ment, audit, judgment or claim against which C&NW has indemnified
DM&E or against which DM&E has indemnified C&NW, the indemnified
party shall give to the other party written notice thereof. Each
indemnifying party shall, at its own expense, defend against and
contest any damage, loss, deficiency, liability, claim,
encumbrance, penalty, cost, expense, action, suit, investigation,
proceeding, demand, assessment, audit, judgment, or claim against
which it has indemnified an indemnified party, and each indemni-
fied party shall give to the indemnifying party all necessary and
reasonable cooperation in said defense including, but not limited
to, the services of employees of the other party who are familiar
with the transactions out of which any such damage, loss, defi-
ciency, liability, claim, encumbrance, penalty, cost, expense,
action, suit, investigation, proceeding, demand, assessment,
audit, judgment, or claim may have arisen. In the event that an
indemnifying party, after written notice from an indemnified
party, fails to take timely action to defend the same, the indem-
nified party shall have the right to defend the same by counsel
of its own choosing, but at the cost and expense of the indem-
nifying party. No indemnified party shall have the right to

settle or compromise any claim, demand, or litigation without the

- 53 -



written consent of the indemnifying party, except that any indem-
nified party shall have the right to settle or compromise any
claim, demand, or litigation against it if it has given written
notice thereof to the indemnifying party and the indemnifying
party has failed to take timely action to defend the same.

(d) 1f the damages, losses, obligations, deficiencies,
liabilities, claims, encumbrances, penalties, costs, and expenses
indemnified against pursuant to the provisions of this Paragraph
30 consist of an undisputed amount of money, the indemnifying
party shall, within 21 days after receipt of a written notice of
a claim pursuant to Paragraph 30(c), deliver to the indemnified
party or other claimant either: (i) the amount of such claim by
check or by wire transfer to the bank account of that party's or
claimant's choosing, but may require appropriate release
instruments at or prior to the time it does so, or (ii) a written
notice stating that it objects to the wvalidity of such claim and
setting forth in reasonable detail the grounds on which it is
contesting the validity of the claim.

(e) All amounts payable by one of the parties to the
other pursuant to this Agreement, including this Paragraph 30, or
any of the other Purchase Agreements shall, if not paid when due,
bear interest from the due date (or, in the absence of a
specified due date, from the date when payment should reasonably
have been made) until the date on which paid at an interest rate
200 basis points over the Prime Rate of the Continental Illinois
National Rank and Trust Company of Chicago from time to time in

effect.

- 54 -

and NDMAR in #hi~ a——-



(£f) All representations and warranties made by C&NW
and DM&E in this Agreement or pursuant hereto shall survive the
Closing and the delivery of the Deeds hereunder, without
limitation, notwithstanding any investigation made by or on
behalf of C&W or DM&E prior to or after the Closing Date.

(g) Neither party shall have any liability to the
other party for misrepresentation, breach of warranty or failure
to fulfill any covenant or agreement to be performed at or prior
to Closing except pursuant to this Paragraph 30.

31. DM&E agrees that, except as otherwise expressly
provided in Paragraph 30, it will not, and hereby waives any
right which it might otherwise hereafter have to, make any claim
in any manner, including by lawsuit, third party action,
counterclaim, set off or otherwise, for any loss, cost, expense,
liability or obligation of any nature which it may suffer or
incur by reason of the condition of the Rail Assets, including
any hazardous substances or hazardous conditions thereon or
therein, including damages or other liability or obligation to
any third party and costs and expenses of correcting any such
hazardous substance, hazardous condition or other condition of
the Rail Assets.

32. This Agreement, including the Exhibits attached to
this Agreement, constitute the entire agreement and understanding
among the C&NW and DM&E with respect to the sale and purchase of
the Rail Propertieé and the Railroad and the Related Agreements.

All prior representations, understandings and agreements between
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the parties with respect to the purchase and sale of the Rail
Properties and the Related Agreements are superseded by the terms
of this Agreement and the Related Agreements.

33. The provisions of this Agreement shall be
construed and interpreted in accordance with the laws of the
State of Illinois, including for the purpose of choice of law, as
though all acts and omissions related to this Agreement occurred
in that State.

34, The provisions of this Agreement shall, where
possible, be interpreted in a manner necessary to sustain their
legality and enforceability, and for that purpose the provisions
of this Agreement shall be read as if they cover only the speci-
fic situation to which they are being applied. The unenforce-
ability of any provisions of this Agreement in a specific situa-
tion shall not affect the enforceability of that provision in
other situations or of other provisions of this Agreement.

35. This Agreement may be executed in counterparts,
each of which shall be considered an original, and all of which
counterparts taken together shall constitute but one and the same
instrument. The execution of this Agreement by any party hereto
will not become effective until counterparts hereof have been
executed by all the parties hereto. It shall not be necessary in
making proof of this Agreement or any counterpart hereof to
produce or account for any of the other counterparts.

36. All notices given pursuant to this Agreement shall

be deemed delivered if delivered by hand or sent by same day or
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overnight courier or by United States registered mail, postage
prepaid, addressed as follows (or to such other address or person
as a party may specify by notice to the other):

(i) 1f to the DM&E:

Dakota, Minnesota & Eastern
Railroad Corporation

415 Holiday Drive

Pittsburgh, PA 15220

Attention: Edward Hurley

with copies to:

L. B. Foster Company

415 Holiday Drive
Pittsburgh, PA 15220
Attention: Edward Hurley

and

TXL Corporation

Great Valley Corporate Center
Five Great Valley Parkway
Malvern, PA 19355

Attention : John Ruse

and

Pepper, Hamilton & Scheetz

123 South Broad Street
Philadelphia, PA 19109
Attention: James A. Ounsworth

(ii) If to C&NW:

Chicago and North Western

Transportation Company
One North Western Center
165 North Canal Street
Chicago, Illinois 60606
Attention: President
with a copy to:

James P. Daley, Esgq.

Vice President-Law and Real Estate

Chicago and North Western
Transportation Company

One North Western Center

165 North Canal Street

Chicago, Illinois 60606
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37. (i) Centrally assessed (i.e. on assessed values
determined by state, rather than county or other local,
assessors) ad valorem property taxes ("Property Taxes") levied
against the Rail Assets for calendar tax year 1986 (the "Current
Tax Year") shall be paid by the C&W, but DM&E shall be
responsible for that portion of such Property Taxes applicable to
the Rail Assets for the period commencing on the Closing Date.
Within 45 days after Closing, DM&E shall advance to C&W an.
amount equal to a daily proration for DM&E's share of such
Property Taxes, based on the time remaining to December 31, 1986
and commencing on the Closing Date, applied to taxes paid by C&W
on the Rail Assets for the year ending on December 31, 1985 (the
"Tax Advance")., Promptly after the actual amount due for
Property Taxes for the Current Tax Year is paid by C&NW, DM&E
shall pay to C&W if the Tax Advance is insufficient, or C&W
shall pay to DM&E if the Tax Advance is excessive, the difference
between the proration for DM&E's portion of the actual Property
Taxes for the Current Tax Year and DM&E's Tax Advance to C&NW,

Where Rail Assets are only a portion of the C&NW
property within a county,. the Property Taxes will be a proration
of C&NW ad valorem taxes within that county based upon the pro-
ration that Rail Assets track miles bear to the total C&NW rail
properties track miles having situs in said county. If any
credits, exemptions or exclusions with respect to South Dakota

Property Taxes are disallowed that would have been available to
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C&NW had this Asset Purchase Agreement been closed on or after
January 1, 1987, DM&E shall reimburse the C&NW for the difference
between the actual amount of taxes paid for the Current Tax Year
and the amount that C&W would have paid had Closing taken place
on or after January 1, 1987.

C&NW shall be respénsible for that portion of Property
Taxes applicable to the Rail Assets for the period prior to the
Closing Date.

Locally assessed (i.e. on assessed values determined by
county or other local assessors) ad valorem property taxes
(excluding taxes billable to lessees) shall be prorated as of the
Closing Date on the daily proration basis set forth in the first
paragraph of this Paragraph 37(i) except that C&W shall advance
its proration to DM&E at Closing, DM&E shall be responsible for
the payment thereof when due and there shall be no adjustment
after actual taxes are paid.

Special assessments and maintenance charges, and
installment payments thereon, on the Rail Assets due and payable
prior to the Closing Date shall be paid by C&W. DM&E shall be
responsible for all special assessments and maintenance charges,
and special assessment installment payments, which are or become
due and payable after the Closing Date.

CNW shall promptly forward to DM&E any tax, special
assessment or maintenance charge bill received by C&NW the
payment of which is DM&E's responsibility, and any notice
received of assessments for improvements levied after the Closing

Date.
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The obligation to make adjustments for said proration
of Property Taxes, to pay for said special assessments and
maintenance charges and installments thereof, and to fo:ward said
bills and assessment notices shall survive the Closing. All
other taxes on or measured by the net income or revenues of DM&E
or C&NW (including without limitation, income, gross receipts and
net worth taxes) imposed or levied by or payable to any federal,
state or local taxing authority shall be paid or payable by the
party upon which such taxes are imposed or levied. C&W and DM&E
shall cooperate to obtain any divisions necessary for 1987 and
subsequent ad valorem taxes to be separately assessed to DM&E
with respect to the Rail Assets.

(ii) Rental income collected by C&W or DM&E on leases
included in the Rail Assets shall be prorated as of the Closing
Date and payment of the amount to which the other party is
entitled shall be made within 45 days after the later of the
Closing Date or the date of collection thereof.

(iii) Other matters warranting proration, as between
Rail Assets and other C&W assets and the operation thereof
and/or as between periods prior and subsequent to the Closing
Date, shall be prorated on the basis of estimates to be made by
C&NW after the Closing Date, within a period of time and on an
estimation basis for each which period and basis is reasonable in
the light of the nature and complexity of each such matter.

(iv) Each party shall be entitled to the computation of

(and reasonable support therefor) and, upon request, an officer's
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certificate as to the correctness of and/or the right to audit,
determinations by the other party of amounts payable by one party
to the other hereunder, including CI, uninsured loss and
longitudinal use payments under Paragraphs 5(¢), 6(b) and 25,
respectively.

38. Words of gender may be read as masculine,
feminine, or neuter, as required by context.

39. Words of number may be read as singular or plural,
as required by context.

40. Each Exhibit and Schedule referred to herein is
incorporated into this Agreement by such reference.

41, The failure of either party to insist upon strict
performance of any of the terms or conditions of this Agreement
will not constitute a waiver of any of its rights hereunder.

42, Subject to the provisions of Paragraph 29, this
Agreement, including all representations, warranties, covenants
and agreements contained therein, binds, inures to the benéfic
of, and is enforceable by the successors and assigns of the
parties, and does not confer any rights on any other persons or
entities.

43. This Agreement may be amended, supplemented and,
except as otherwise provided herein, terminated only by a written
instrument duly executed by both parties hereto.

44, This Agreement may be executed in any number of
counterparts and any party hereto may execute any such

counterpart, each of which when executed and delivered shall be
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deemed to be an original and all of which counterparts taken
together shall constitute but one and the same instrument. The
execution of this Agreement by any party hereto will not become
effective until counterparts hereof have been executed by all the
parties hereto. It shall not be necessary in making proof of
this Agreement or any counterpart hereof to produce or account

for any of the other counterparts.

IN WITNESS WHEREOF, the parties have executed this

Agreement on the date first above written.

(CORPORATE SEAL)

ATTEST : DAKOTA, MINNESOTA & EASTERN
RAILROAD CORPO oN

By:

By:
Ticle: s LA

(CORPCRATE SEAL)

ATTEST : CHICAGO AND NORTH WESTERN

rm:;i S{\m COMPANY
By:@ﬁ_ﬁw
ssistant Secretary Ticl .

—————Sentor-YirTPraziden
\\ ovarament Affzirs & Ccip !

Asnta
L oisition £ B Analys

L59-1
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EXHIBIT "A" ,
REAL ESTATE EXCLUSIONS, RESERVATIONS AND PERMITTED EXCEPTIONS

THE EXCLUSIONS AND RESERVATIONS:

C&NW's conveyance of the Rail Assets shall exclude: (i) the
reversionary interest in property conveyed to the City of Pierre,
South Dakota for park purposes by Deed dated August 26, 1930
bearing Deed No. 60903, (ii) all real estate underlying former
lines of railroad which have been abandoned pursuant to Inter-
state Commerce Commission order (or exemption) except to the
extent used in the conduct of the Railroad, and (iii) the
properties subject to pending agreements or offers to purchase
listed on Schedule 1 hereto, and shall reserve: (iv) Easements A,
B, C and D as set forth in Schedule 1 to Exhibit H, and, as more
specifically set forth in Schedule 1 to Exhibit H, (v) easements
for railroad communications purposes, (vi) the sole and exclusive
right to use and to grant fiber optic, leases, licenses and ease-
ments and to retain 100 percent of the gross revenues receivable
therefrom between Rochester, Minnesota and Mankato, Minnesota
(vii) the sole and exclusive right to use and to grant non-
exclusive fiber optic easements, and to retain 100 percent of the
gross revenues receivable from U.S. Telecom, Inc. (or from any
affiliate, subsidiary, assignee, partner, joint venturer or
successor entity thereof), under an Easement Agreement (with
option) dated March 3, 1986 and any amendment(s) thereto or
extension(s) thereof, and (viii) 50 percent of the gross revenues
received by DM&E, its successors and assigns, with respect to all
longitudinal usages, other than railroad, including, without
limitation, water, gas, sanitary sewer, storm sewer, roadways,
pipelines, conduits, laterals, drains, ditches, irrigation, con-
veyors, telephone, radio, radar or laser transmission systems,
wire, fiber, fiber optics, utility, electric and energy transmis-
sion lines and all other longitudinal occupations of every kind
and character whether now known or hereafter discovered, together
with the right to grant the same in specified circumstances.

THE PERMITTED EXCEPTIONS:

DM&E acknowledges that instruments of record, court deci-
sions, or the laws of the states where the real property is
located may limit, restrict or encumber the interest of C&NW, if
any, or the quality thereof, in such real property and DM&E
acknowledges that it is purchasing such interest in the real
property subject to these possible limitations, restrictions and
encumbrances and the matters contained below and assumes all risk
and responsibility for investigating such interest and the
applicable laws of each state:

(i) Matters generally excepted by title insurance companies
in their Commitments for Title Insurance or their
Owner's and Lender's Title Policies;



(ii)
(iii)

(iv)
(v)

(vi)
(vii)

(viiti)

(ix)

(x)
(x1i)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

General ad valorem real estate taxes;

Special taxes, assessments and other governmental
charges;

Zoning, building and building lines;

Laws, ordinances, rules and regulations affecting the i
real property;

Roads, streets, alleys and highways;

Easements, covenants, conditions, restrictions and
rights of way whether or not of record;

Rights of any government agency, public or quasi-public
utilities and private parties to occupy the real prop-
erty for the protection, maintenance, operation and use
of all existing drainage, driveways, roads, conduits,
sewers, drains, water mains, gas lines, electric power
lines, communication (including without limitation
fiber optics) lines and other utilities whether or not
of record;

Liens, security interests, liabilities, obligations and
encumbrances assumed by DM&E under this Agreement and
the Related Agreements, or with respect to any real
property the fee simple title to which is held by any
entity or individual other than C&W, or made by DM&E
to C&W, and liens and encumbrances arising in the
ordinary course of business of the operations of the
Railroad, including liens for taxes and liens and
encumbrances which do not materially interfere with the
operation of the Railroad;

Leases, licenges and other similar rights;

State of facts which would be disclosed by an accurate
survey of the real property;

Mineral rights reserved ofvgranted in any instrument of
record;

Rights of the United States, any state, any munici-
pality and the public in and to all navigable waterways
and any portion of the Rail Assets lying below the
ordinary high water mark;

Acts done by, through or under DM&E;

Minor defects and irregularities of title; and

The terms, reservations and conditions of this transac-
tion.



EXCLUDED PROPERTIES

SCHEDULE 1 TO EXHIBIT "A"

Offer
Control # Date Location Sale Price Purchaser
4218 4/10/84 Ft. Pierre, S.D. Stanely Caunty Co§p Mkts.
Assn.
4586 12/27/84 Blunt, S.D. Catherine Marshall
4965 12/18/85 Janesville, Mimn. Minnesota D.O.T.
5019 1/20/86 Lake Benton, Minn. Minnesota D.O.T.
5024 1/21/86 Pierre, S. D. American State Bank
5045 2/10/86  Phillip, S.D. Farmers Coop.
5112 4/7/86 Heron Lake, Mimn. Mimmesota D.O0.T.
5113 4/7/86 Heron Lake, Minn. Minmnesota D.O.T.
5114 4/7/86 Brewster, Minn. Minnesota D.O.T.
5128 4/8/86 Eagle Lake, Minn. City of Eagle Lake, Minn.
5131 4/14/86 Rochester, Minn. Weestran & Associates
5150 4/30/86 Waseca, Minn. General Foods

w—



II.

EXHIBIT "B"

LINES OF RAILROAD

Lines to be conveyed

A. Main Line: (See Schedule A)

B. Branch Line: (See Schedule B)

Trackage Rights

A. Grants (See Schedules A and B attached hereto)

B. Assignments (See Schedules A and B attached hereto)



MAIN LINES (ONVEIANCE AYD GRAYT

CR ASSIGNMBRT OF TRACKAGE/CPFRATING RIGHTS)

SHAXLE "A" to Fxhibit "B

Grat ar
Assigrment®
Station . it o Tradaee
SubDivision Fram To Fran To Camneyaxe Rights Remarks
MAN LNE
Markato Winom Yard - 0.0 3.0 3.0
Markato Wincma Gatom 3.0 8.1 8.1
Markato Gatarma - 8.1 88.6 25
Mxiato Gatom Markato 8.6 1296 490
Markato Mariato Yard - 129.6 131.3 1.7
ad &.6 8.2 3.6
Hura Markato Yard - 0.0 2.9 2.9
3% ges Markato Arm 29 3¥2.8 220.9 Eqation: M.P. 24.5
=MP, 163.5
Pierre Horom Pierre 2.8 480.5 17.7
RC Pierre E. Rapid City 480.5 649.0 168.5
528 Rapid City Yard - 649.0 97.0 2.4 Eqation: M.P. 649.2
=MP, 9.2
TOIAL MAIN LINE 631.2 16.1 647.3
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SHEUE 'B" to Exhibit "B"

MAIN LINES (ONVEYANCE AYD GRANT
(R ASSIGIMENT (F TRACKAGE/CPERATING RIGHTS)

Grat o
Staticn _Milepost of Tradage
Sub-Division Fron To Fram To Careyaxe Rigts Remarks
BRAVH LNE
Plairvies Plainviav Jct. Plairviev 1.0 16.1 15.1
Albert Lea Waseca Hartlad &%.6 107.0 2.4
Albert 1ea- Hartlard Mason City 107.0 57.6 8.6 ions: M.P.
OwtaTe 119.22M.P. 252.4
ard M.P. 225.2 =
M.P. 48.4
Fairmmt Sarnbam Jet. Canfrey 205 2270 135
Waterton Siax Valley Jet. Watertoan 0.0 43.8 4338
ad 318.5 321.5 3.0
Mansfield Redfield Marsfield 379 671 2.2
and 0.1 389.7 0.4
Qdces Wolsey Aberdeen 705.0 7.4 74.4*%  Track oned by S.D.
Rail Authority
Odkes Aberdeen Cakes 81.8 1352 53.4
Onida Blint Onida 115.1  ®B.S5 16.6
TOTAL BRAVCH LINE 1954 123.0 318.4
TOLAL ALL TRACKS 85.1 140.6 965.7
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EXHIBIT "C"
MISCELLANEQUS EQUIPMENT AND MATERIAL

Items Included in the __ Base Purchase Price:

1.

5'

All office equipment listed under J. L. Bradshaw's
letter dated April 11, 1986 to L. F. Fox as modified on
face thereof by agreement between L. F. Fox and R. A.
Pietrandrea, but excluding all data transmission
equipment.

All car and locomotive shop equipment and tools listed
under J. L. Bradshaw's letter dated April 11, 1986 to
L. F. Fox as modified on face thereof by agreement
between L. F. Fox and R. A. Pietrandrea.

All track and bridge crew equipment and tools listed
under J. L. Bradshaw's letter dated April 11, 1986 to
L. F. Fox as modified on face thereof by agreement
between R. E. Snyder and R. A. Pietrandrea.

All fixed radio and communications equipment presently
on the property except radios and radio crystals in
fixed radio base stations.

150-ton derrick presently located at Huron, South
Dakota.

Items NOT Included in the Base Purchase Price
for which C&W is to be Compensated, on Closing Date Except
as Otherwise Hereinafter Provided: :

1.

2 single track snow plows presently located at Tracy,
Minnesota (CNW X¥262681) and at Huron, South Dakota (CNW
X262761) at each.

Miscellaneous highway vehicles as shown in D. E.
Waller's letter dated May 23, 1986 to R. A. Pietrandrea

lump sum or as may otherwise be agreed between
Messrs. Waller and Pietrandrea.

Material inventory as shown in D. E. Waller's letter
dated June 10, 1986 to R. A. Pietrandrea, (i) as modi-
fied to reflect changes to the Closing Date, and (ii) at
the then fair market value thereof, both as agreed
between D. E. Waller and R. A. Pietrandrea on the
Closing Date. Inventory price to be financed for one
year by C&NW payable in 12 equal payments of principal
on each monthly anniversary of the Closing Date,
together with interest to each payment date on the out-
standing principal amount at interest rate equal to rate
of interest payable to DM&E's Senior Lender.



4, Diesel fuel at Huron, South Dakota at actual inventory
level on Closing Date or at such other inventory level
as may be requested by R. A. Pietrandrea and agreed to
between R. A. Pietrandrea and D. E. Waller. Fuel
inventory to be promptly paid for by DM&E after billing
by C&NW subsequent to the Closing Date at C&IW's actual
delivered cost.

5. Microprocessor radio telephone interconnects as shown on
C&NW Purchase Requisition 187406 dated March 25, 1986
and authorized by E. L. Hurley's letter dated March 4,
1986 to Lee F. Fox as modified by R. A. Pietrandrea's
letter dated March 12 1986 to Mark Grosso. Material
estimated cost of to be billed by C&NW on actual
cost as received by C&IW and paid by DM&E on receipt of
material by DM&E regardless of whether there is a
Closing.

6. MEX 100 mobile radios and other radio material as shown
on C&W Purchase Requisitions 186675 and 186674 dated
May 23 and June 23, 1986 and authorized by R. A.
Pietrandrea's letters dated May 19 and June 16, 1986 to
Mark Grosso. Material estimated cost of . ) to be
billed by C&W on actual cost as received by C&W and
paid by DM&E on receipt of material by DM&E regardless
of whether there is a Closing.

7. HT 440 portable radios as shown on C&W's Purchase
Requisition 187480 dated May 23, 1986 and authorized by
R. A. Pietrandrea's letter dated May 19, 1986 to
Mark Grosso. Material estimated cost of . to be
billed by C&W on actual cost as received by C&NW and
paid by DM&E on receipt of material by DM&E regardless
of whether there is a Closing.

8. Weed control spray by contract for lines purchased by
DM&E as authorized by R. A. Pietrandrea's letter dated
May 20, 1986 to R. E, Snyder as modified by
R. A. Pietrandrea's letter dated May 28, 1986 to R. E.
Snyder. Estimated cost of to be billed by C&W
on actual cost after completion of contract and paid by
DM&E regardless of whether there is a Closing.

It will be C&NW's responsibility to remove from the real estate
conveyed to DM&E by the Deed property which is not included in
the Rail Assets if C&NW wants to keep it, and to remove or
indentify the same within 60 days after the Closing Date, with
C&NW having the right to abandon to DM&E that which it elects not
to remove or so indentify.
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10.

EXHIBIT "D"

LEASES, CONTRACTS, PERMITS, LICENSES AND OTHER INSTRUMENTS

Agreement date July 10, 1977 by and between the Chicago,
Milwaukee, St. Paul and Pacific Railroad Company and Chicago
and North Western Transportation Company, as amended and
supplemented by a Supplemental Agreement date June 5, 1979
by and between the Chicago, Milwaukee, St. Paul and Pacific
Railroad Company and Chicago and North Western Transporta-
tion Company.

Agreement #58800, Contract to Repair and Upgrade Minnesota
Railroad Branch Line, dated February 8, 1978 by and between
the Minnesota Department of Transportation, the Chicago and
North Western Transportation Company and the Plainview Elgin
Rail Improvement Association.

Agreement #9517 dated June 9, 1982, by and between the
Chicago and North Western Transportation Company and the
State of South Dakota.

Agreement dated October 15, 1982 between the Burlington
Northern Railroad Company and the Chicago and North Western
Transportation Company.

Agreement dated December 15, 1983 by and between the Chicago
and North Western Transportation Company, the Dakota Region-
al Rail Authority and the State of South Dakota.

Agreements, licenses, etc. contained in ten (10) boxes which
have been sealed and initialed by the parties (list of
contents to be made before Closing Date).

Lease Agreements as listed on that certain Land Lease Data
Sheet showing leases in effect June 24, 1986, said list
having been delivered to Joel Goldberg, Esq. of Pepper,
Hamilton & Scheetz and acknowledged as having been delivered
by C&W,

Stipulation and agreement with the state of Minnesota
covering the disposal of railroad ties in the State.

Permit No.: MV 0040797 Authorization To Discharge And To
Construct Wastewater Treatment Facilities Under The National
Pollutant Discharge Elimination System And State Disposal
System Permit Program. Dated August 6, 1984. (Expires June
30, 1989)

Permit No.: SD-0000108 Authorization To Discharge Under The
National Pollutant Discharge Elimination System Dated May
26, 1982 (Expires June 30, 1987).
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EXHIBIT "E"
RELATED AGREEMENTS

Overhead Trackage Rights Agreement

Operating Run-Through Agreement

Grant of Trackage Rights over C&NW to DM&E
(Hartland - Mason City)

Interchange Agreement

Lease of Track Agreement

L59-1%*
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EXHIBIT "F"
RESIGNATION

WHEREAS, the Chicago and North Western Transportation
Company ("C&NW") and the Dakota, Minnesota & Eastern Railroad
Company ("DM&E") have executed an agreement dated
1986 for the sale (including grants of trackage rights) of
miles of railroad located in North Dakota, South Dakota, Iowa and
Minnesota; and

WHEREAS, DM&E has offered employment to me upon the
condition that I resign from the service of C&W;

NOW, THEREFORE, in consideration of the premises stated
above, I hereby agree as follows:

1. In consideration of DM&E's offer of employment, 1
hereby agree to resign from the service of C&W
effective upon my first day of compensated service
with DM&E and I further waive any right of re-
employment with the C&W that I might have.

2. Before signing this Resignation, I have read it and
am fully informed of its contents.

IN WITNESS WHEREOF, I have executed this Resignation
this day of , 1986.

(Signature)

(Print name)

(Address)

(C&NW Employee Number)



EXHIBIT "G"
VERIFICATION

My name is Donald R. York and I am Manager Environmental Control
for the Chicago and North Western Transportation Company. I have
conducted a review of all environmentally related issues on the
line between Winona and Rapid City which is the subject of a
sales agreement with L. B. Foster.

Based upon system surveys conducted last year and this year,
there are no locations on the portions of this line to be sold
which contain underground storage tanks or which generate
hazardous wastes in amounts required to be reported under
Resource Conservation and Recovery Act Regulations, except as
stated herein.

Two facilities, Huron and Waseca, are locations where NPDES
(National Pollutant Discharge Elimination System) wastewater
discharge permits were obtained. Waseca was deactivated as a
fueling area prior to November 1984, At that time notification
was provided to the Minnesota Pollution Control Agency requesting
suspension of the permit M 0040797. All discharge monitoring
reports were discontinued as of July 1985. WNo official word has
been received from MPCA. However, verbal confirmation received
from the state that facility is inactive. A gravity oil
separating system as well as the existing diesel fuel storage
tank are still in place. Wo fuel remains in the storage tank..

The Huron facility, NPDE Permit # SD-0000108,is still active with
an expiration date of June 30, 1987. This system consists of a
series of lagoon areas to collect any waste oil which might be
discharged from shop or fueling areas. Division reports and
Discharge Monitoring Reports filed for this facility indicate
infrequent discharges of water from the lagoon area. This
facility contains a 150,000 gallon diesel fuel storage tank.

Both the Waseca and Huron facilities also maintain a Spill
Prevention Control and Countermeasure Plan as required by Federal
Regulations since they were fuel dispensing areas. The Waseca
facility may not now require an SPCC plan since it is inactive.

I am not aware of any other environmentally related activities or
functions along the remainder of the line subject to the sale.

The above information is true and accurate to the best of my
knowledge, information and belief.

SUBSCRIBED AND SWORN TO Donald R. York
before me this day
of 1986

Notary Public
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SCHEDULE "A" TO BXHIEIT 'G"

WIN(NA - RAPID (IIY

IOCATIN OF ASBESIOS INSTALTATTNS

HIIIDING

LOOTIN DESCRIPTEN ASHFSIUS TOCATIN TYPE
Aberdeen, SJD. Depot Steam turrel under bldg. floor Qrysotile
Broddings, S.D. Depot Active steam pipe Chrysatile

Humra, S.D. Rarxhause Bailer roan, inactive steam header Adsite
Huxmn, SD. Randhase Boiler room, inactive steam header, Chrysorile
Hrm, SD. Randhase bailer, insulation painted CQrysotile
Hueon, SD. Randhase 20 ft. fron narth wall in open sho (hrysotile

Amra, SD. Raxrdhamse nrs thru mdhse. fron header Adcsite
Huro, SD. 0ld Freight Office Imactiwe stean pipe, under floor, abowe ceiling,  Crysotile
Hurm, S.D. Qld Freight Office steam pipes abowe ceilirg, in tumel Qmysotile
New Ulm, M. Depct Imactiwe stean in ceter o roan Chrysatile
Odkes, N.D. Depot Steam pipes in tumel (Ohrysotile
Odkes, ND. Depat Boiler insulation, wrapped Cirysotile
Trxy, K. Depot Center f ceilirg in baserent, soft asbestrs CQrysotile
Tracy, M. Depat sheets mailed to ceiling? : Chrysctile
Tracy, M. Depot Active steam, west wall of basement, 10' fram Crysctile
Tracy, M. Depot N. wall Cysaile
Waseca, M. Depot Basament boiler roan-active hot vater Grysctile
Watertan, S.D. Depct Actiwe steam, NE camer o boiler roam, also Chrysctile
Depot in steam tumel Grysctile



EXHIBIT "H"
FORM OF TRANSFER DOCUMEINTS

Schedule 1 - Deed
Schedule 2 - Assignment and Assumption (including Exhibit "D")
Schedule 3 - Bill of Sale (for Exhibit "C")



EXHIBIT "H" SCHEDULE 1

Authaorization No,
DEED NO.

THE GRANTOR, CHICAGO AND NORTH WESTERN TRANSPORTATION
COMPANY, a Delaware corporation, whose principal office is located at
One North Western Center, 165 North Canal Street, Chicago, Illinois
60606, for the consideration of TEN AND NO/100 ($10.00) DOLLARS, in
hand paid by the GRANTEE, DAKOTA, MINNESOTA & EASTERN RAILROAD
CORPORATION, a Delaware corporation, 415 Holiday Drive, Pittsburgh,
Pennsylvania 15220, and in further consideration of the terms and
covenants and subject to the reservations hereinafter more fully set
out, which terms, covenants and reservations the Grantee herein
accepts, does hereby Convey and Quitclaim unto the Grantee all of
Grantor's right, title and interest in and to the real estate particu-
tarly described in Exhibit "A" attached hereto and made a part hereof
{(the "Real Estate"),

(Exhibit “A" contains form of legal description to be used in
the States of Minnesota, North Dakota and South Dakota--no
conveyance to be made in Jowa, trackage rights only).

Together with and including all buildings, structures, tene-
ments, fixtures, appurtenances thereto, rights-of-way, strips and gores
of land, easements, roadways, hereditaments, improvements affixed or
installed, such as right-of-way fences, passages, sewer rights, track-
age, signal and communications equipment, culverts, bridges and
trestles, waters, water courses, water rights and powers, flowers,
shrubs, crops, trees, timber and other emblements located on the Real
Estate or under or above the same or any part or parcel thereof, and
all rights, titles, interests, benefits, privileges and appurtenances,
whatsoever, in any way belonging, relating, or appertaining to the Real
Estate or any part thereof, or which shall in any way belong, relate,
or be appurtenant thereto; and it being understood that the enumeration
of any specific articles of property shall in no wise exclude or be

held to exclude any items of property not specifically mentioned.

Grantor reserves and retains for itself, its successors and
assigns, non-exclusive permanent easements in gross, in perpetuity, in
common with Grantee, its successors and assigns, on, under, over,
across and along the portions of the Real Estate included in Exhibit
"A" of the lines of railroad: (i) between M.,P, 228,50, in or near
Tracy, Minnesota, and M.P., 2.90, in or near Mankato, Minnesota, a dis-
tance of approximately 86.6 miles ("Easement A"), (ii) between M,P,

129.60, in or near Mankato, Minnesota, and M.P, 101.00, in or near
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DEED NO.

Authorization No.

Waseca, Minnesota, a distance of approximately 28.6 miles (“Easement
B"), (iii) between M,P, 101.00, in or near Waseca, Minnesota, and M.P.
88.6, in or near QOwatonna, Minnesota, a distance of approximately 12.4
miles (“Easement C"), and (iv) between M.,P, 86.6, in or near Waseca,
Minnesota, and M.P, 107,00, in or near Hartland, Minnesota, a distance
of approximately 20.4 miles ("Easement D"), Easements A, B, C and D
being more particularly described on Exhibit "B" attached hereto and
made a part hereof, including without limitation reasonable access
thereto and the right to wuse all and singular (i) main, branch,
cut-off, spur, side, industrial, switch, connecting, storage, yard,
terminal, passing and shop tracks, (ii) roadbeds, bridges, trestles,
culverts and grade crossings, and (iii) electrical, signal and communi-
cation facilities and equipment, all as now located or at any time
hereafter acquired by the Grantee, its successors and assigns, and
used, or provided for use, in connection with the operation of such
lines of railroad, or any portion(s) thereof, and all appurtenances
thereto of whatsoever kind and description now located, or hereafter
placed thereon or in any manner forming a part of such lines of rail-
road, or any portion(s) thereof, or now or hereafter located thereupon
or connected therewith, together with the right to operate over and use
such lines of railroad including the right to serve all industries
situated along and between the lines' principal points, and to retain
all (100 percent) of the gross revenues derived from such operation,
use and service by Grantor, its successors and assigns, Grantor and
Grantee acknowledge and agree that Grantor, its successors and assigns,
shall only be entitled to use Easements A, B, C and/or 0, or any por-
tion(s) thereof, in the specific circumstances set forth, and in accor-
dance with and subject to the terms set forth, in that certain Service
Agreement dated July 2, 1986 by and between Grantor and Grantee.
Grantor further reserves and retains for itself, its
successors and assigns, non-exclusive permanent easements in gross, in
perpetuity, on, under, over, across and along the Real Estate or any
portion{s) thereof, for the <construction, erection, installation,
operation, maintenance, use, repair, removal, replacement and reloca-
tion of telephone, radio, radar or laser transmission systems, wires,

fibers, fiber optics and conduits and other means of communication of
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DEED NO.

Authorization No,

every kind or character, whether now known or hereafter discovered,
including all necessary or desirable supporting structures, devices,
equipment and facilities in any manner forming a part thereof .and
reasonable access thereto ("Communication System(s)"*), all of which
shall be performed at no cost and expense whatsoever to Grantee, 1its
successors and assigns, for use solely for railroad communication and/
or signal purposes by Grantor, its successors and assigns; provided,
however, that the exercise of the rights herein reserved shall not
unreasonably interfere with Grantee's railroad operations, including
Grantee's communication facilities therefor, across any such portion(s)
of the Real Estate.

Grantor further reserves and retains for itself, its lessees,
licensees, grantees, transferees, successors and assigns, exclusive
permanent easements in gross, in perpetuity, on, under, over, across
and along the portion of the Real Estate between the easterly corporate
limits (as of the date hereof) of Rochester, Minnesota and the westerly
corporate liﬁits (as of the date hereof) of Mankato, Minnesota, or any
portion(s) thereof, for the «construction, erection, installation,
operation, maintenance, use, repair, removal, replacement and reloca-
tion of fiber optics Communication System(s) only, all of which shall
be performed at no cost and expense whatsoever to Grantee, its
successors and assigns, together with the exclusive right to grant
leases, licenses, and easements solely for fiber optics, and to retain
all (100 percent) of the gross revenues receivable therefrom; provided,
however, that the exercise of the rights herein reserved shall not
unreasonably interfere with Grantee's rajilroad operations, including
Grantee's communication facilities therefor, across any such portion(s)
of the Real Estate, and further provided that Grantee, its lessees,
licensees, grantees, transferees, successors and assigns may use the
portion of the Real Estate subject to the easements reserved in this
Paragraph so long as such use does not unreasonably interfere with the
specific use herein reserved by Grantor by such easements.

Grantor further reserves and retains for itself, its
grantees, transferees, successors and assigns, non-excluysive permanent
easements in gross, 1in perpetuity, for fiber optics Communication

System(s) purposes, and to grant such non-exclusive permanent easements
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DEED NO.

Authorization No.

in gross, 1in perpetuity, for use by Grantor, 1its sSuccessors and
assigns, and U S Telecom, Inc., or any affiliate, subsidiary, assignee,
partner, joint venturer, or successor entity thereof, of Communication
System(s) on, under, over, across and along the Real Estate or any
portion(s) thereof, all pursuant to the terms of an Easement Agreement
by and between Grantor and U S Telecom, Inc., dated March 3, 1986, and
any amendment(s) thereto, or extension(s) thereof, and to retain all
(100 percent) of the gross revenues receivable therefrom., Grantee, for
itself, its successors and assigns, shall. have no responsibility for
any costs and expenses whatsoever directly or indirectly relating to
the construction, erection, installation, operation, maintenance, use,
repair, removal, replacement and relocation of such fiber optics
Communication System(s).

Grantor further reserves and retains for itself, its
successors and assigns, the right, in perpetuity, to an equal (50
percent each) share of, and Grantee, for itself, its successors and
assigns, agrees to share equally (50 percent each) with Grantor, its
successors and assigns, all gross revenues, including without limita-
tion revenues from leases, licenses and easements, with respect to all
kinds of Jlongitudinal occupations, other than those hereinbefore
reserved wholly (100 percent) to Grantor, on, under, over, across and
along the Real Estate, or any portion(s) thereof, whether or not any
such occupation runs parallel with the lines of railroad, or at right
or other angle(s) thereto, underneath or over any line(s) of railroad,
or any combination(s) thereof, including without limitation, water,
gas, sanitary sewer, storm sewer, drains, irrigation, ditches, road-
ways, conduits, laterals, pipelines, conveyors, telephone, radio, radar
or laser transmission systems, wire, fiber, fiber optics, utility,
electric and energy transmission lines, and all other Jlongitudinal
occupations of every kind or character whether now known or hereafter
discovered except occupations for railroad operations (the
“Longitudinal Occupations").

Grantor and Grantee, for themselves, their successors and
assigns, agree as follows:

(i) Grantee, its successors and assigns shall negotiate and

prepare documentation for and grant all Longitudinal

Page 4 of 11 Pages



DEED NO.

Authorization No,

(iid)

Occupations of the Real Estate, or any portion(s)
thereof, except Longitudinal Occupations of the Real
Estate described in Subparagraph (ii) below;

Except as provided in Subparagraph (iii) below, Grantor,
its successors and assigns shall negotiate and prepare
documentation for and grant all Longitudinal Occupations
originating on or touching land not included in the Real
Estate in which Grantor, its successors or assigns have
any right, title or interest and which extend across the
Real Estate, or any part(s) thereof, and Grantor has
reserved and retained and does hereby reserve and retain
solely for this purpose non-exclusive easements in gross,
in perpetuity, for itself, its lessees, licensees,
grantees, transferees, successors and assigns, for and to
grant such occupations of the Real Estate; provided,
however, that the exercise of the rights herein reserved
shall not unreasonably interfere with Grantee's railroad
operations, including Grantee's communication facilities
therefor, across any portion(s) of the Real Estate;
Grantee, its successors and assigns shall negotiate and
prepare documentation for and grant, and Grantee is here-
by granted non-exclusive easements in gross, in perpe-
tuity, for iditself, 1its 1lessees, 1licensees, grantees,
successors and assigns to do so, Longitudinal Occupations
(x) between M,P, 86,1 and M.P, 88.6, in or near Owatonna,
Minnesota, a distance of approximately 2.5 miles, and (y)
between M_.P., 129.60 and M.,P, 2.90, in or near Mankato,
Minnesota, a distance of approximately 8.2 miles, when
any such occupation(s) are negotiated as a component part
of a Longitudinal Occupation originating on the Real
Estate and occupying no other real estate in which
Grantor, its successors or assigns have any right, title
or interest; provided, however, that the exercise of the
rights herein granted shall not unreasonably interfere
with Grantor's railroad operations, including Grantor's
communication facilities therefor, across any such por-

tion(s) of the real estate;
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Authorization No,

(iv)

(v)

Regardless as to who negotiates a Longitudinal Occupa-
tion, (x) all gross revenues derived from such occupa-
tion(s) wholly on, under, over, across and along the Real
Estate (including existing Longitudinal (Occupations)
shall be shared equally (50 percent each) between the
Grantee, its successors and assigns, and the Grantor, its
successors and assigns, and (y) all gross revenues
derived from such occupations in part of the Real Estate
and in part of land not included in the Real Estate in
which Grantor, its successors or assigns have any right,
title or interest shall be apportioned as between the two
parts in proportion to the respective lengths of
longitudinal occupation of each part, and the portion of
the gross revenues so apportioned to the Real Estate
shall be divided equally (50 percent each) by the
parties, and the portion of the gross revenues appor-
tioned to the remainder shall be retained solely (100
percent) by, or if received by Grantee shall be paid
solely (100 percent) to, the Grantor, its successors and
assigns;

A1l gross revenues to be so shared or paid shall be paid
by the collecting party to the other party within sixty
(60) days from receipt thereof, Furthermore, the
collecting party agrees to furnish to the other party,
within sixty (60) days after the end of each calendar
year, annual reports from its chief accounting officer
certifying as to the then existing Longitudinal Occupa-
tions and, with respect to each, the outstanding receiv-
ables as of the end of such year and the actual amounts
collected during such year, indicating, as to each such
outstanding and collected amount, the portion to be
shared (50 percent each) and the portion, if any, to be
retained by or paid to (100 percent) Grantor, and, where
applicable, the respective lengths of longitudinal
occupation used to compute apportionment under Subpara-

graph (iv) above. Each party shall have the right during
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(vii)

(viii)

normal business hours, wupon notice to the other, its
successors and assigns, to inspect, audit and copy at the
requesting party's sole expense the books, accounts and
records of the other party, its successors and assigns,
solely with respect to the calculation and determination
of the shared (50 percent) and sole (100 percent) gross
revenues, all as provided in this Deed;

Each party shall, upon request of the other party, its
successors or assigns, confirm in writing the existence
of the easement rights of the requesting party, provided
for in this Deed, to grant occupations in the real estate
of the party so requested to confirm;

Grantor, its successors and assigns shall in no event
incur any liability to Grantee, 'its lessees, licensees,
grantees, transferees, successors and assigns for failure
or defect in right, title, estate or interest in and to
the Real Estate and in and to the real estate dascribed
in Subparagraph (iii) above except as provided in that
certain Asset Purchase Agreement dated July 2, 1986 by
and between Grantor and Grantee (the "“APA“), Except for
the Grantor and the Grantee and their corporate
successors and assigns, no other party shall have any
rignts. benefits or interests under any provision of the
APA, nor shall be entitled to rely thereon, nor shall be
deemed a third party beneficiary thereof;

Grantor and Grantee and their respective lessees,
licensees, grantees, transferees, successors and assigns,
shall construct, erect, install, operate, maintain, use,
repair, remove, replace and relocate the facilities owned
or used by such party in connection with any Communica-
tion System{s) and Longitudinal Occupations and use the
Real Estate, or any portion(s) thereof, insofar as such
use may affect any Communication System(s) or
Longitudinal Occupations, in a safe manner and shall each
be responsible for its negligent actions for the failure
to do so and shall each indemnify, defend and hold harm-

less the others for such failure, Except for the Grantor
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(ix)

A1l

and Grantee and their corporate successors and assigns,
no other party shall have any rights, benefits, interests
or privileges under this Subparagraph (viii), nor be
entitled to rely thereon, nor be deemed a third party
beneficiary thereof but rather shall look solely to such
rights, benefits, interests and privileges as may be
created under instruments entered into with them or
granted to them by the Grantee or the Grantor, or their

successors and assigns; and

The rights of Grantor as it relates to all Communication
System(s) easements and Longitudinal Occupation easements
shall be under, subject and subordinate to the rights of
the tenants (i) wunder that certain Lease concerning
leased premises in the general vicinity of Rochester,
Olmsted County, Minnesota dated May 11, 1973 between
Grantor and Jefferson Transportation Company and expiring
on January 2, 2072, a print of such leased area being
attached hereto and made a part hereof as Exhibit “C",
and {i1i) under that certain Lease dated July 29, 1974
between Grantor and the Continental Grain Company, expir-
ing August 21, 2024, and that certain Industry Track
Agreement dated July 29, 1974 between Grantor and
Continental Grain Company expiring on August 1, 2024,
which Lease and Industry Track Agreement each concerns
leased premises in the general vicinity of Walnut Grove,
Redwood County, Minnesota, a print of such leased areas
being attached hereto and made a part hereof as Exhibit
“D". Grantor shall not take or permit any action which
will cause Grantee to be in breach or in default of its
obligations as landlord to such tenants,

notices, requests and demands shall be in writing and

shall be deemed properly served if sent by overnight courier or by

United States

registered mail, postage prepaid, addressed as follows

(or to another address or person as a party may specify on notice to

the other):
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(i) If to Grantee:
Dakota, Minnesota & Eastern Railroad Corporation
415 Holiday Drive
Pittsburgh, Pennsylvania 15220

Attention: Edward Hurley

(ii) If to Grantor:
Chicago and North Western Transportation Company
165 North Canal Street
One North Western Center
Chicago, Illinois 60606

Attention: Vice President-Real Estate & [ndustrial
Development Department

The terms, reservations and covenants herein contained shall
run with the land and shall be binding upon the parties hereto, their
successors and assigns, and shall inure to the benefit of Grantor and
Grantee, and to the extent herein permitted, their lessees, licensees,
transferees, grantees, successors and assigns, but shall not confer any
rights on any other persons or entities,

Grantor certifies that the subject property may and shall, if
released from the lien of the Indenture of Mortgage and Deed of Trust,
originally executed by Chicago and North Western Railway Company and
The First National Bank of Chicago, Trustee, dated as of January 1,
1939, as supplemented and amended, be automatically released from (i)
the liens of the Mortgage Indenture and Deed of Trust, Assignment of
Leases and Rents, Security Agreement and Financing Statements A and B
dated as of June 29, 1983 by Grantor and Midwestern Railroad
Properties, Incorporated to Continental [1linois National Bank and
Trust Company of Chicago and The Ffirst National Bank of Chicago, as
Co-Agents, pursuant to clause (a) of Section 4.3 thereof, and (ii) the
lien of the Consolidated Mortgage dated as of January 15, 1984, as
supplemented and amended, by Grantor to American National Bank and
Trust Company of Chicago, as Trustee, pursuant tﬁ Article Nine, Section
14 thereof.

Grantor further certifies that the subject property may and
shall, if released from the liens of the Mortgage Indenture and Deed of
Trust, Assignment of Leases and Rents, Security Agreement and Financing
Statement A dated as of June 29, 1983 by Grantor and Midwestern
Railroad Properties, Incorporated to Continental Il1linois National Bank

and Trust Company of Chicago and The First National Bank of Chicago, as
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Co-Agents, be automatically released from the lien of the Consolidated
Mortgage dated as of January 15, 1984, as supplemented and amended, by
Grantor to American National Bank and Trust Company of Chicago, as
Trustee, pursuant to Article Nine, Section 14 thereof.

It is the express intention of the Grantor to convey to
Grantee all of Grantor's right, title and interest now held or here-
after acquired in the Real Estate, The references herein to a "rail-
road right-of-way" are to identify by its use the Real Estate being
conveyed and is not intended to limit the estate or interest conveyed
to less than the entire estate or dinterest of Grantor in the Real
Estate.

IN WITNESS WHEREOF THIS DEED has been executed by the Grantor

and the Grantee in multiple counterparts, each of which shall be deemed

an original, as of this day of , 1986,

CHICAGO AND NORTH WESTERN
TRANSPORTATION COMPANY

By

Attest:

Secretary

Grantee joins in the execution of this Deed to acknowledge
its agreement with and acceptance of the terms, reservations, covenants
and purposes stated herein (together “Grantor's Rights"), that
Grantor's Rights were and are an essential part of the consideration
for this transaction and that Grantee, for itself, and its successors
and assigns, agrees that any construction of Grantor's Rights shall be
made to confer upon Grantor, and to the extent herein permitted, its
lessees, licensees, grantees, transferees, successors and assigns,
utilization of the Real Estate by such parties consistent with the
object, purposes and limitations contained in this Deed.

DAKOTA, MINNESOTA & EASTERN RAILROAD

COMPANY
By
President
Attest
Secretary

D17/7
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STATE OF ILLINOIS )

SS.
COUNTY OF C 0 0 X )

I, ,» a Notary Public duly commissioned
and qualified 1n and for the County and State aforesaid, DO. HEREBY
CERTIFY that and

,» to me personally known and known to
me to be, respectively, President and Secretary

of CHICAGO AND NORTH WESTERN TRANSPORTATION COMPANY, and the identical
persons whose names are subscribed to the foregoing instruyment,
appeared before me this day in person, and being first duly sworn by
me, severally acknowledged to me that they are, respectively,

President and Secretary of said corporation; that as such

officers they signed, sealed and delivered said instrument in behalf of
said corporation by authority and order of its Board of Directors, as
the free and voluntary act and deed of said corporation, and as their
own free and voluntary act; that the seal affixed to said instrument is
the seal of said corporation; and that said corporation executed said
instrument for the uses and purposes therein set forth.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal as such Notary Public, at R ,
this day of , 19 .

NOTARY PUBLIC, in and for the County
of Cook, in the State of Illinois

My Commission Expires:

STATE OF )
) sS.
COUNTY OF )

I, , a8 Notary Public duly commissioned
and qualified in and for the County and State aforesaid, D0 HEREBY

CERTIFY that and
, to me personally known and known to

me to be, respectively, President and

Secretary of DAKOTA, MINNESOTA & EASTERN RAILROAD COMPANY, and the

identical persons whose names are subscribed to the foregoing
instrument, appeared before me this day in person, and being first duly
sworn by me, severally acknowledged to me that they are, respectively,
President and Secretary of said corporation;
that as such officers they signed, sealed and delivered said instrument
in behalf of said corporation by authority and order of its Board of
Directors, as the free and voluntary act and deed of said corporation,
and as their own free and voluntary act; that the seal affixed to said
instrument is the seal of said corporation; and that said corporatian
executed said instrument for the uses and purposes therein set forth.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal as such Notary Public, at , .
this day of , 19

NOTARY PUBLIC, in and for the County of
in the State of

My Commission Expires:

This instrument was prepared by the Chicago and North Western Transpor-
tation Company, One North Western Center, 165 North Canal Street,
Chicago, I1linois 60606.

D17/7
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EXHIBIT “A"

Being several strips of land of varying widths constituting a
railroad right-of-way, incliuding continuous lines of railroad (“Lines")
and all other real property, situate in certain Sections, Townships and
Ranges hereinafter described and located in the States of Minnesota,
South Dakota and North Dakota, including, but not limited to, all of
Grantor's station grounds, abutting lands, extra width lands and all
other lands associated with said Lines, except as excluded or excepted
herein, said railroad right-of-way, including the Lines and all other
real property, being more particularly described as follows, to wit:

SEGMENT 7-1

(Aberdeen to South Dakota/North Dakota State Line)
[ SAMPLE]
BROWN COUNTY, STATE OF SOUTH DAKOTA

Beginning at the intersection of the center line of Grantor's
branch line main track and a line drawn perpendicular thereto 300 feet
Northeasterly, as measured along said center line, from the North line
of Tenth Avenue in the City of Aberdeen (M.P. 81.8), said intersection
being located in the Northeast Quarter of Section 24, Township 123
North, Range 64 West of the Fifth Principal Meridian; thence Northeast-
erly along said branch 1line main track center 1line traversing the
following Sections:

Township 123 North, Range 64 West of the Fifth Principal Meridian,
Sections 24 and 13;

Township 123 North, Range 63 West of the Fifth Principal Meridian,
Sections 18, 7, 6 and 5;

Township 124 North, Range 63 West of the Fifth Principal Meridian,
Sections 32, 29, 20, 21, 16, 9, 4 and 3;

Township 125 North, Range 63 West of the Fifth Principal Meridian,
Sections 34, 35, 36, 31 and 30;

Township 125 North, Range 62 West of the Fifth Principal Meridian,
Sections 29, 28, 21, 16, 9, 10, 4 and 3;

Township 126 North, Range 62 West of the Fifth Principal Meridian,
Sections 34, 35, 26, 23, 24, 13 and 12;

Township 126 North, Range 61 West of the Fifth Principal Meridian,
Sections 18, 7/ and 6;

Township 127 North, Range 61 West of the Fifth Principal Meridian,
Sections 31, 32, 29, 20, 17, 16, 9 and 4;

Township 128 North, Range 61 West of the Fifth Principal Meridian,
Sections 34, 27, 22, 15, 14, 11 and 2;

to the Northerly line of Section 2, Township 128 North, Range 61 West
of the Fifth Principal Meridian, being also the South Dakota/North
Dakota State Line.

D17/7
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EXHIBIT "B" TO BE PROVIDED



28-7-4 oo/ =,/
wory) Cazlsgnooz

a
9, Ligimrz %

—e—m

R N
. v

3

iy

3
- *

Y e
LIS
o€
. 3
-~ K
. %
. —ul R -
——r———a o AR - e —
g e e — .
T - e abw Ay ’ d . *oe N
B E R 0 B WS M) N IR SR 4 =
$324633°» $U A2ed _ e i | :
. RN } < .
H

268110 #9.0F-6: 95087

L lerndarag burgecy
4450547 $1427 3 mjog

(@) >
2 ayﬂnw.
—

el

HILTD

LSS/ S

x4

]

2.€95L T
XATE RN
[ R LR

‘L



BRI o - i

?2&\ ‘IAIVD LONTY M
Q. L/ XT

//_.-\ )

.ﬂv
LS50S - smaws >

Wan2,00 $6.b ~ N
Rt

I e
. AR
] ar e
9 ..ﬂ\ {g £ To .

S s7vos ax <y 289/e/l /.\\ll/

Vi [ '@V

" ,/ .

\¢

jl

(ms omi)

ﬁ._w_ 14 P% 4

i T .I..lr.&.

Rk

&
S

,.x
. " 13 .
4 B

.E:II..JI.. "’]’. o




SCHEDULE 2 TO EXHIBIT "H"

ASSIGNMENT AND ASSUMPTIN

THIS AGREEMINT made and entered into as of this __ day of ,
1986, by and between Chicago and North Western Transportation Company, a Delaware
corporation, whose address is One North Western Center, Chicago, Illinois 60606
(hereinafter referred to as "C&NW") and Dakota, Mimnesota & Eastern Railroad

Corporation, a Delaware corporation, whose address is

(hereinafter referred to as ‘DM&E").

WITNESSETH:

C&NW and DM&E have entered into an Asset Purchase Agreement dated

, 1986 (hereinafter referred to as the "APA"), whereby C&NW agreed to
sell and DM&E agreed to purchase certain of CANW's properties and interests as
described in the APA in the States of Iowa, Mimnesota, North Dakota and Sauth
Dakota; and pursuant to Paragraph 3 (¢), (d) and (e) thereof C&NW agreed to
assign certain of its interests to DM&E and pursuant to Paragraph 9 thereof DM&E
agreed to assume, perform, discharge and pay certain of C&W obligations.

NOW, THEREFORE, in consideration of the foregoing recitals, and in
consideration of and pursuant to the APA and the mutual covenants, terms and
conditions contained herein and therein, the parties hereto agree as follaws:

1. CSNW hereby transfers, assigns, sets over and delivers to DM&E to
the extent transferable and/or assignable:

(a) all of C&W's right, title and interest, to the extent

relating to the interests of C&NW transferred to DM&E at
Closing pursuant to Paragraph 3(a) and (b) of the APA, under
leases, contracts, permits, licenses and other instruments
identified or described on Exhibit D to the APA, which
exhibit and which leases, contracts, pemmits, licenses and
other instruments are incorporated herein by this reference

and made a part hereof (hereinafter referred to as the
"Assigned Agreements");



(b) all of C?W's interests in rights with respect to any
warranties or guarantees of any manufacturer or supplier,
grantor or other transferor of the Rail Assets to the extent
relating to the Rail Assets (hereinafter referred to as the
"Warranties"); and
(c) all of CWNW's interests, to the extent relating to the
interests of C&IW transfered to DM&E at Closing pursuant to
Paragraph 3(a) and (b) of the APA and Paragraph 1(a) of this
Agreement, in rights in and to general intangibles other than
those transfered or assigned by Paragraph 1(a) and (b) of
this Agreement, including franchises, govermmental and
contractual operating rights and other contracts, leases,
licenses, permits and privileges (hereinafter referred to as
the "Intangibles").
C&W hereby reserves all of its rights to rentals and other payments that are due
or hawe accrued under the Assigned Agreements, Warranties and Intangibles prior
to or as of the date of this Agreement, and DM&E shall pramptly pay over to C®W
all such rentals and payments collected or received by DM&E.

2. CSW MAKES NO WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, WITHOUT
LIMITATION, WARRANTIES OF TITLE, INTEREST, MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE, WITH RESPECT TO ANY INTEREST ONVEYED HEREBY .

3. The parties hereto hereby agree to hereafter execute and deliver
such further instruments and take such other actions with respect to the deeds
(the "Deeds'") delivered to DM&E at Closing pursuant to Paragraph'3(a) of the APA,
the Assigned Agreements, the Warranties and the Intangibles in accordance with
and on the terms set forth in Paragraph 15 of the APA as may be practicable to
carry aut effectively the intent of the APA and this Agreement.

4. DMSE hereby assumes and covenants and agrees to be bound by and

responsible for, perform, discharge and pay, in accordance with their respective



terms, all liabilities and obligations of C&IW as of and after the Closing Date
(i) under the Assigned Agreements, Warranties, Intangibles and, to the extent set
forth or described therein, Deeds, including any instruments executed and
delivered pursuant to Paragraph 3 of this Agreement; provided, however, that DMAE
may reject any of the Warranties and Intangibles pramptly after DM&E becomes
aware of the existence thereof, in which case DM&E shall be deemed to have
assumed obligation thereunder only with respect to the period prior to such
rejeétion.

S. Except as otherwise stated, all capitalized terms used but not
defined herein shall have the same meaning as in the APA.

6. This Agreement shall be binding upon and imure to the benefit of
the parties hereto and their respective successors and assigns.

IN WITNESS WHEREOF the parties have executed this Agreement in

duplicate as of the first abowe written.

(CORPORATE SEAL) CHICAGO AND NORTH WESTERN

TRANSPORTATION COMPANY
ATTEST :
By:
Assistant Secretary
Title:
(CORPQRATE SEAL) DAKOTA, MINNESOTA & EASTERN

RAILROAD CORPORATION
ATTEST :

By:

Title:
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CAR SUPPLY AGREEMENT

This Agreement dated as of July 2 , 1986 by and
between Dakota, Minnesota & Eastern Railroad Corporation
("DM&E") and Chicago and North Western Transportation
Company ("C&NW").






CORX

DIVISIONS AGREEMENT
between
DAKOTA, MINNESOTA AND EASTERN RAILROAD CORPORATION
and
CHICAGO AND NORTH WESTERN TRANSPORTATION COMPANY

This Agreement dated as of July 2, 1986 by and
between Dakota, Minnesota and Eastern Railroad Corporation
("DM&E") and Chicago and North Western Transportation
Company ("C&NW™).



P 5|




CORYX

SERVICE AGREEMENT

Agreement entered into this ZA“/ day of July,
1986, between the Dakota, Minnesota & Eastern Railroad
Corporation ("DM&E") and the Chicago and North Western
Transportation Company ("C&NW") for the following purposes
among others: to preserve and improve rail freight
services and to establish and implement joint marketing
and solicitation and other voluntary arrangements for the
purpose of improving quality, efficiency and profitability
of the parties interline rail freight cperations.
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EXHIBIT *J"
OPERATING RUN-THROUGH AGREEMENT

THIS AGREEMENT, made and entered into this %9 day of%m 1986,
by and between the CHICAGO AND NORTH WESTERN TRANSPORTATION COMPANY, hereinafter
called “C&NW", and the DAKOTA, MINNESOTA & EASTERN RAILROAD CORPORATIbN, hereinafter
called "DM&E", |

WITNESSETH:

WHEREAS, in the interest of economy and for the purpose of expedited ser-
vice the parties hereto desire to estabh'sh- run-through service whereby the owning
party shall permit the other party to utilize its locomotive power and cabooses for
the operation of certain trains interchanged between said parties at stations 'loc;ted
on a line of railroad at and between Winona, Minnesota and Rapid City, South Dakota
(the "Lines"); and

WHEREAS, frﬁm time to time, C&MW shall as mutually agreed to by DM&E, lease
additional locomotive power and/or cabooses to DM&E for operation upon and over said
lines, including in the term "Lines” for purposes of said lease branch lines connect-
ing thereto, owned by DM&E or on which DM&E has operating rights;and

WHEREAS, the parties hereto desire to enter into this Agreement to provide
for the settlement of such matters as are cutomarily related to the operation, run-
through and lease of locomotive. power and cabooses.

NOW THEREFORE, it is mutually adreed by and between the parties hereto as
follows:

SECTION I - GRANT OF RIGHTS - EQUIPMENT CONSIST

1.1 Each party hereto grants to the other the right to operate locomotive
power and cabooses owned or controlled by it upon and over the line of railroad of

the other party including the lines of railroad over which the other party has

operating rights.



1.2 The parties hereto shall cooperate through their respective Chief
Operating/Transportation Officers in exchanging information, so that the locomotive
power and cabooses owned by each may be operated efficiently over the line of rail-.
road of the other party. The locomotive power and cabooses attached to the run-
through trains shall be delivered to the receiving party én a mutually agreed to
track or tracks at each interchange point located on said Lines.

1.3 The locomotive power and cabooses furnished by each party shall be
equipped and supplied to comply with the rules and regulations and to meet the ser-
vice requirements of the owning party, and any other items, appurtenances or supplies
required exclusively for the other party shall be provided at the expense of such
party. The type of locomotive power to be furnished in run-through trains or by
lease shall be as mutually agreed upon between the parties hereto. -

1.4 Any run through arrangements established pursuant to this Agreement
are not for the purpose of coordinating the work of the train and engine crews of the
parties. Employees of each party will handle movement of cars in the account of that
party.

SECTION II - INTERCHANGE

2.1 For purposes of interchange under this agreement the Tocomotive power
and cabooses of the parties hereto shall be deemed to have been delivered and in
possession of the receiving party at the time the train and engine crew of the de-
livering party shall have stopped the train upon the designated track or tracks at
each interchange point, provided, however, if the receiving party is unable to accept
said train for any reason delivery and possession will take place at the same time as
the cars in such train are offered by the delivering party to the receiving party.

2.2 The interchange of cars in said trains, including the offering of same
by the delivering party to the receiving party, shall be governed by the Car Service
and Car Hire Rules Issued by the Association of American Railroads (or any successor

thereto, or if none an appropriate similar substitute shall be agreed to by the

parties hereto).



SECTION I11 - LEASE PAYMENTS - LOCOMOTIVE EQUALIZATION - CABOOSE RENTAL

3.1 The locomotive power and cabooses furnished by the parties hereto
shall be delivered to the other party in good repair and oper‘ative condition. In the
~event a locomotive or caboose of the owning party is delivered to the other party in
an inoperative condition at the time of interchange and the other party cannot or
elects not to make said locomotive or caboose operative, same shall be immediately
returned to the owning party and shall not be deemed to have been in possession of
the receiving party for purposes of making lease payments or equalizing horsepower
hours or caboose hours converted to locomotive horsepower hours, as hereinafter pro-
vided, _

3.2 If any Tocamotive power or cabooses owned by either party requires re-
pairs as a result of improper lubrication or by failure of the other party to protect
from ‘heat or cold, or due to collision, derailment, catastrophe or other accidental
damage while in possession of the other party, the time customarily required for such
repairs, as mutually agreed to, shall contirnue to be counted against the other party
for purposes of making lease payments or equalizing horsepower hours or caboose hours
converted to locamotive horsepower hours. In all other respects, if any locamotive
power or cabooses owned by either party becomes inoperative because of a mechanical
defect, i.e., dynamic brake, traction motor, etc., or state of repair which has not
been caused by the use or posses'sion of same by the other party, provided the owning
party is so notified of such defect or state of repair, the time such locamotive or
caboose is inoperative shall not be counted against the other party for purposes of
making lease payments or equalizing horsepower hours or cabooses hours converted to
locomotive horsepower hours. Any such locomotive or caboose returned to the owning
party for repairs shall be accampanied by a written inspection report, prepared by
the other party, specifying to the extent possible the mechanical deficiencies or

condition of same.



3.3 Payments for the use of locomotive power and cabooses, other than
pursuant to separate lease agreement, shall be on a monthly basis at the‘rate of
$.00670 per horsepower hour, as adjusted in accordance with the provisions of Section
3.8. )

3.4 In the event any of the locomotive power or cabooses owned by either
party, while in possession of such other party, shall become lost, destroyed or
damaged beyond repair to tﬁe extent that, in the sole judgment of the party in
possession, same cannot be economically repaired, possession of said locomotive power
or caboose, for purposes of making lease payments or equalizing horsepower hours or
cabooseAhours converted to locomotive horsepower hours, shall cease at the time the
party in possession requests the casualty value thereof, as hereinafter defined, from
the owning party.

3.5 It is understood and agreed that during the term of this agreement the
use of locomotive power and cabooses shall, to the extent possible, be equalizedron a

"horsepower hour basis. Except as otherwise mutually agreed to from time to time by
the Chief Operating/Transportation Officers of the parties hereto, such equalization
shall be accomplished not less often than every three months. The party hereto
having a deficit in horsepower hours furnished shall have the option to provide the
other party with equivalent locomotive power to work 6ff said deficit or make payment
on the basis set forth in Sections 3.3 and 3.7.

3.6 For purposes of this agreement, fractional hours of time on the loco-
motive power owned by either party, while in possession of the other party, shall be
rounded out to the nearest whole hour for the making of lease payments or in the cal-

culation of horsepower hours or conversion of caboose hours to locomotive horsepower

hours.



3.7 The use of cabooses shall be converted into locamotive horsepower
hours. It is understood and agreed that initially a caboose hour has a rental value
of $2.20 and when converted into a locamotive horsepower hourl rental rate of $.00670
such conversion shall produce a value of 328 horsepower hours per caboose hour which
value shall be added to the locomotive horsepower equa]izaiion accounts;

3.8 The rates provided for in Section 3.7 shall be subject to adjustment
on July 1, 1987, and on the same date of each year thereafter, by utilization of the
Index for Equipment Rents issued for the Western District by the Association of
American Railroads in Series RCRR. In making said adjustment the final Index
published for the calendar year 1985 shall be compared to the Index published for the
calendar year immediately preceding the year in which said revision is to become
effective., In the event the base for the Index shall be changed (1977 = 100),
appropriate revision shall be made in the base as herein established for the year
1985, If the Association of American Railroads, or any successor association,
discontinues such Index an appropriate substitute for detemmining in a similar manner
the percentage of increase or decrease shall be agreed upon by the parties hereto,

SECTION IV - FUEL AND LUBRICATING OIL

4.1 The locomotive power of the parties hereto shall, to the extent possi-
ble, be delivered in interchange to the other party with fuel tanks full in both
directions. Settlement for such fuel 611, lubricating oil and supplies furnished the
locamotive power by one party and consumed by the other shall be on a monthly basis.
Such consumption shall be determined by the taking of fuel gauge readings at the in-
terchange location and the delivering party shall be credited with the amount of fuel
oil remaining in same., The party taking said readings, if not taken jointly, shall
promptly at the close of a calendar month render uqto the designated representative

of the other party a statement showing the locomotive number and the amount of fuel
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0il remaining on same at the time the receiving party takes possession. The parties
hereto may, from time to time, mutually agree upon other alternatives to determine -
said fuel oil consumption. ‘

4.2 The party hereto having a net credit for fuel o0il furnished during a
calendar month, as detemmined from the statements rendered, shall :bill the other
party on the basis of its system average monthly price. Lubricating oil shall also
be charged for at the system average monthly price of the creditor party, on a ratio
of fifteen gallons per thousand gallons of fuel 0il so furnished and billed.

4.3 Fuel oil, lubricating oil and other supplies furnished the locamotive
power of the owning party, while in possession of the other party, shall be of a
quality recommended by the manufacturer of said locamotive power. -

SECTION V - INSPECTIONS, MAINTENANCE AND REPAIR

5.1 Daily inspections of the locamotive power and cabooses owned by either
party shall be performed by and at the expense of the party hereto in possession of
same at the time. All other inspections of said locamotive powér as prescribed by
the Federal Railroad Administration Rules and Instructions for Inspection and Testing
of Locomotives Other Than Steam Power shall be performed by and at the expense of the
owning party.

5.2 All miscellaneous adjustments and minor repairs to the locomotive
power and cabooses shall be pgrforme'd by the party hereto in possession of same at
the time. The cost and expense of all such adjustments and repairs shall be assumed
by the party performing same, provided, that the locomotive power or caboose shall
not have been interchanged to such party by the owning party in an inoperative condi-
tion, ‘

5.3 The cost and expense of class or so-called "heavy repairs" to said
locomotive power, as hereinafter described, and those miscellaneous adjustments and
minor repairs to place same in an operative condition at the time of interchange

shall be assumed by the owning party unless such adjustments and repairs are required

-6 -



as a result of improper use or lubrication or failure to protect fram heat or cold by
the party in possession, or due to collision, derailment, catastrophe or other
accidental damage while in the possession of the other i:arjty. The temm ‘“heavy
repairs" shall mean the removal, repair and reinstallation or replacement of any of
the following parts:

(a) Traction motor and wheel combination

(b) Auxiliary generator

{c) Main generator

(d) Complete reverser

(e) Lube 0il cooler

{(f) Lube o0il pump

(g) Complete power assemblies, 5 or more (head, liners and pistons)

(h) Turbo charger

(i) Air compressor

(i) Cooling fans

(k) Complete radiator bank

(1) Basic engine (exclusive of auxiliaries) regardless of whether removal

is required

5.4 The cost and expense of major repairs to cabooses owned by either
party and those miscellaneous, adjusi:ments and minor repairs to place same in an
operative condition at the time of interchange shall be assumed by the owning party
unless such adjustments and repairs are required as a result of improper use or due
to collision, derailment, catastrophe or other accidental damage while in possession
of the other party in which event such cost and expense shall be assumed by the other
party in possession.

5.5 Any locomotive power or caboose requiring repairs, the cost and ex-
pense of which is the responsibility of the owning party hereunder, shall be immedi-

ately returned to the owning party or, as mutually agreed upon at the time by the
Motive Power or Mechanical representatives of the parties hereto, shall be repaired
-7 -



by the party in possession. In the event the owning party authorizes the party in
possession to make such repairs the owning party at all times reserves the right to
detemmine, by physical inspection, the necessity of such repéirs prior to the time of
performance of same by the party in possession and likewise rleserves the right to
inspect any locomotive or caboose upon completion of said repairs to, detemmine the
sufficiency and workmanship of same,

5.6 The Motive Power or Mechanical Departments of the parties hereto shall
maintain the necessary records and fur.m’sh same to the owning party showing parts
removed, repaired and reinstalled and/or new parts installed in the locomotive power
or cabooses qf the owning party.

5.7 Each party, while in possession of the locomotive power and cabooses,
shall assume responsibility for loss of or damage to any equipment in or on said
locomotive power and cabooses of the owning party including, but not ‘Hmited to,.
radios, cushions and windows,

SECTION VI - BILLING

6.1 In billing hereunder for any cost and expense incurred by either party
for fuel oil and lubricating oil furnished or for the maintenance and repair of the
locomotive power which is the responsibility of the other party, the billing party
shall be privileged to add thereto percentages and surcharges prescribed in its then
current standard billing practi'ces.

6.2 The billing hereunder for. any cost and expense fncurred by either
party in the maintenance and repair of cabooses which is the responsibility of the
other party shall be in accordance with Interchange Rules issued by the Association
of American Railroads.

6.3 Bills rendered hereunder by one party to the other shall be paid with-
in thirty days of receipt thereof and such payment shall not be delayed for adjust-

ment of minor errors which are likely to occur, the adjustment thereof to be made



within a reasonable time in a subsequent bill. The supporting documents for any

bills rendered hereunder and such other books and records of the parties hereto,

insofar as they relate to matters covered by this agree}lent, shall be open for
inspection by representatives of the other party upon request. ‘
6.4 In billing hereunder for materials furnished the locamotive power, it

‘ is understood and agreed that the following prices shall be used:

(a) New material applied, except wheel assemblies, to be charged at
new ‘stock prices, a credit of 40% of new value to be allowed for
repairable items released.

(b) Secondhand materials applied, excluding wheel assemblies, to be
charged at 75% of new value and a credit of 25% of new value -
will be allowed for the repairable items released.

(c) Motive Power components, such as diesel engines, governors,
power trucks, air compressors, main generators, turbo-chargers
and air brake sets (12 and 24 month changeouts) shall be charged
at the repairing party's actual cost for said component.

(d) Wheels, new or serviceable secondhand, to be charged or credited
on the basis of the service metal thereof as determined in
accordance with the methods prescribed for freight cars in the
AAR Interchange Rules in effect at the time the repair is made.

(e) Except as otherwise provided, all other materials and parts will
be released at scrap value, as determined by the then current
market prices.

SECTION VII - INDEMNIFICATION

7.1 Except as otherwise provided herein, the parties hereto agree to
indemnify and hold each other harmless from and against any and all liability, da-

mages, claims, demands, costs, expenses (including, without limitation, attorney's



fees), suits, actions and judgments because of injury to or death of any persons
whomsoever and damage to or destruction of any property whatsoever, in any manner
arising or growing out of the maintenance, repair, operation, condition or use of -the
locomotive power and cabooses while in possession of such par};y, regardless of any
negligence of the other party which may contribute thereto.

7.2 The parties hereto shall comply with all applicable governméntai laws,
requirements and regulations with respect to the use, maintenance and operation of,
or equipment within or on, the locomotive power or cabooses while same is in their
possession and agree to indemnify and hold each other hammless from a violation of
any such governmental laws, regulations and requirements during such time as same are
in their possession. -

7.3 THE OWNING PARTY MAKES NO WARRANTY OR REPRESENTATION, EITHER ‘EXPRESS
OR IMPLIED, AS TO THE CONDITION, DESIGN, MERCHANTABILITY, FITNESS FOR PARTICULAR
PURPOSE OR AS TO THE QUALITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP IN THE
LOCOMOTIVE POWER OR CABOOSES, The other part'y acknowledges that its expertise, in
respect to the locomotive power and cabooses of the owning party, is as great as the
expertise on the part of“ the personnel and representatives of the owning party and it
is agreed that all risks, as between the owning part_y( an& the other party, are to be
borne by the other party.

' SECTION VIII - CASUALTY VALUE

8.1 In the event any of the locomotive power owned by either party, while
in possession of the other party, shall become lost, destroyed or damaged to the
extent that, in the sole judgment of the party in possession, same cannot be
economically repaired, the party in possession shall request the casualty value
thereof from the owning party, which shall be the greater of:

(a) The reproduction cost less depreciation to be computed by in-

creasing the cost of such locomotive unit by the application of
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ICC indices through 1976, the Composite Annual Index Series for
Railroad Property Accounts 52 - Locomotives (if applicable), and
applying after 1976 the AAR indices, Replacement Cost Factor for
Locomotives Account - 52, and then decreasing the resulting re-
- production cost by an amount equal to the product of (a) said
reproduction cost of such locomotive unit, (b) the age in years
and fractions thereof of such locomotive unit corresponding to
the original, secondhand, rebuilt or reconstructed cost, and (¢)
the rate of depreciation reported to the ICC for the class and
kind of locomotive power destroyed, provided, however, that such
reproduction cost less depreciation shall in no event be less
than an amount equal to forty percent (40%) of the cost, whether
original, secondhand, rebuilt or reconstructed cost, used to
compute the reproduction cost of such Tocomotive power; or
(b) The casualty value of such locamotive unit under any existing
equipment financing document or lease to which such locomotive
power is subject.

8.2 In the event any caboose owned by either party, while in possession of
the other party, shall become lost, destroyed or damaged to the extent that, in the
sole judgment. of the party in possessioﬁ, same cannot be economically repaired, the
party in possession shall request the casualty value thereof fram the owning party,
which casualty value shall be determined in accordance with the Field Manual and
Office Manual of the AAR Interchange Rules adopted by the Association of American
Railroads.

8.3 The party in possession shall, within forty-five (45) days of receipt
of such casualty value, reimburse the owning party that amount. Upon payment of the
casualty value to the owning party, the party in possession shall, to the extent per-

mitted by any applicable financing or lease agreement, be entitled to retain any
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recoverable salvage or scrap from any such destroyed or damaged locomotive power or
caboose unless the owner shall advise in writing that it desires the return of said
recoverable salvage or scrap, in which event the salvage or scrap shall be returned
and the payment of the casualty value shall be reduced by the residual value of said
scrap or salvage as hereinafter determined in Section 8.4.

8.4 Salvage shall be computed for major components (wheel ;ets, traction
motors, power trucks, engine main generator, auxiliary generator, exciter generator,
air compressor, turbocharger, radiator cooling fans and motors and dynamic brake grid
fans and motors) regardless of condition and be based upon fifty percent (50%) of
latest manufacturer's published price of new items. All other items considered for
return to the owner shall be valued at the prevailing scrap prices. The other party
in returning such salvage or scrap to the owning party shall include current labor
charges in removing such items from the locomotive power or caboose plus appropriate
percentages and surcharges to cover the labor and material handling charge in the
manner prescribed in Section 6.1. Shipping of such salvage or scrap shall be to the
nearest junction point of owner's line or to a point agreed upon by the parties here-
to.

8.5 If the party in possession shall fail to make complete payment of the
casualty value within forty-five (45) days, owner shall charge as liquidated damages
an amount equal to one (1) percent of said casualty value for each thirty (30) day
period, or portion thereof, said payment is in arrears following the initial forty-
five (45) day period.

8.6 Notwithstanding anything in this Agreement to the contrary, if any of
the locomotives (“CSA Units") subject to the Conditional Sale Agreement dated as of
August 1, 1986 between North Western Leasing Company ("NWL") and DM&E (the "CSA"),
shall become a casualty hereunder while in the possession of C&NW, C&NW shall be 1i-

able as the casualty value for such CSA Unit for no more than the Casualty Value (as

- 12 -



defined in the CSA) which would apply to such CSA Unit had such CSA Unit been a casu-
alty under the CSA. It is further agreed that C&NW shall not be liable for payment
of such amount to DM&E, but shall cause NWL to reduce the outstanding amount of the
Conditional Sale Indebtedness (as defined in the CSA) by the amount of the casualty
value which C&NW would be liable for pursuant to the preceeding sentence.

SECTION IX - FINANCING DOCUMENTS

9.1 The party in possession agrees that its use of the locomotive power or
cabooses of the owning party shall be subject and subordinate to the terms and
provisions of any applicable equipment trust, conditional sale agreement, lease, or
other financing arrangement covering such locomotive power or cabooses and the party
in possession further agrees that it will not do or permit any act or omission that
will result in such default on the part of the owning party under any applicable
equipment trust, conditional sale agreement, lease or other financing arrangement and
the party in possession shall promptly take any action requested by the owning party,
including the return of such locomotive power or cabooses, as may be necessary under
the terms of any such equipment trust, conditidna] sale agreement, lease or other
financing arrangement. Any terms of said arrangements which are material shall be
disclosed to the party in possession.

9.2 Subject to the foregoing, said locomotive powér and cabooses of the
owning party may be used by the party in possession in run-through service with third
parties for the purpose of equalization without the prior written consent of the
owner. The party in possession agrees that it shall not sublease any such locomotive
power or cabooses to a third party for the purpose of collecting rental without the
advance written consent of the owning party and it is further agreed that such loco-
motive power and cabooses will not be used outside of the United States.

SECTION X - EFFECTIVE DATE - TERMINATION

10.1 This agreement shall become effective as of the day and year first
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hereinabove written and shall remain in full force and effect for consecutive five
year terms unless terminated by either party on not less than six (6) months written
notice to the other party prior to the expiration of any such five year term. Upon
such termination each party shall promptly return to the owning party the locomotive
power and cabooses then in possession of such party, provided, however, that the
party having a deficit in locomotive horsepower hours furnished at the iime of termi-
nation including caboose hours converted to locomotive horsepower hours shall provide
the other party with sufficient and equivalent locomotive power to equalize said de-
ficit, or in lieu thereof pay the creditor party in cash at the then current rate per
horsepower hour. With respect to said locomotive power furnished for such equaliza-
tion this agreement shall remain in full force and effect until same is returned to
the owning party.

10.2 The termination of this agreement shall not affect the rights or obli-
gations accruing to either party under the terms and conditions hereof prior to the
effective date of termination.

SECTION XI - SUCCESSORS AND ASSIGNS

11.1 This Agreement shall not be assigned by DM&E to any third party with-
out the advance written consent of C&NW, which consent shall not be unreasonably
" withheld, and, subject thereto this Agreement binds, inures to the benefit of and is
enforceable by the successors and assigns of C&NW and DM&E, and does not confer any
rights on any other persons or entities. Any assignment by either party shall not
relieve such party of any obligations hereunder. The provisions of this Agreement
shall be construed and interpreted in accordance with the laws of the State of
IMlinois, 1including for the purpose of choice of law, as though all acts and

omissions related to this Agreement occurred in that State.
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IN WITNESS WHEREOF, the parties hereto have caused this agreement to be

executed in duplicate as of the day and year first hereinabove written.

(SEAL)

ATTEST:

ASSISTANT SECRETARY.

(SEAL)
ATTEST:

VASgqr Vol = =y (T8
2mons - DME 1-15/

CHICAGO AND NOR WESTERN TRANSPORTATION

conpAN?\\x |
\ / .
L Wk

Senior Vice Presndent
Govemm t Affairs & Corporate Analysis—
~“Acquisition & Planning

DAKOTA, MINNESO EASTERN  RAILROAD
COR T

&%l ENT
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declare this Agreement terminated and Lessor shall be entitled to all rights and
remedies at law or in equity.

SECTION IX - ASSIGNMENT

9.1 This Agreement shall not be assigned by Lessee to any third party
without tﬁe advance written consent of Lessor, which consent shall not be
unreasonably withheld, and, subject the}etb, this Agreement binds, inures to the
benefit of and is enforceable by the successors and assigns of Lessor and Lessee,
and does not confer any rights on any other persons or entities. Any assignment
by either party hereunder shall not relieve such party of any obligation here-
under. The provisions of this Agreement shall be construed and interpreted in
accordance with the laws of the State of Illinois, including for the purpose of
choice of law, as though all acts and omissions related to this Agreement occurred
in that state.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

duly executed in duplicate as of the day and year first above written.

(SEAL)

CHICAGO AND NORTH WESTERN TRANSPORTATION
COMPANY \
\

ATTEST

BY BY

rnment Affairs & Corporate Analysis -
GoveP Acquisition & Planning

(SEAL)

ATTEST: - DA TA MINNESOTX /& STERN RAILROAD
//fj%%;:iﬁ?2izz;§7
BY

S,y Secretary
o U Cosscormr

#2 Clemons - Dakota/MN/EN 1-9










EXHIBIT "L"

GRANT OF TRACKAGE RIGHTS OVER C&NW
TO DM&E (HARTLAND-MASON CITY)

THIS AGREEMENT, made and entered into this Z~/ day of aén 7 , 1986,
by and between the CHICAGO AND NORTH WESTERN TRANSPORTATION COMPANY, hereinafter
called “C&NNJ, and the DAKOTA, MINNESOTA & EASTERN RAILROAD CORPORATIbN, hereinafter
called "DM3E".

WITNESSETH:

WHEREAS, pursuant to agreement dated é; al) 2’4 , DM&E has
acquired certain assets of C&NW including substantially all of the main line of rail-
road owned by C&NW between Winona, Minnesota and Rapid City, South Dakota and certain
branch lines connecting to said main line; and

. WHEREAS, it is the desire of the parties hereto that DM&E acquire bridge
rights to operate its trains, engines and cabooses upon and over main line and yard
trackage owned by C&NW between and at Mason City, Iowa, and Hartland, Minnesota, for
the sole and only purpose of handling cars interchanged or to be interchanged between
the parties hereto at Mason City, lowa.

NOW, THEREFORE, the parties hereto agree as follows:

SECTION 1.- C&NW hereby grants to DM&E the'right to operate its trains upon
and over the line of railroad owned by C&NW between M.P, 107.0 at Hartland, Minnesota
and M.P. 57.6 at Mason City, Iowa, a distance of approximately 48.2 miles, as shown
in red on print dated April 10, 1986, marked Exhibit “A", attached hereto and by re-
ference made a part hereof including the necessary yard trackage at Mason City to
effect interchange solely with C&NW for traffic destined to or from points beyond
Mason City, Iowa or for traffic destined to or originated at industries at Mason City
served by C&NW or open to reciprocal switching to C&NW. Said line of railroad shall
hereinafter be referred to as the "The Line", which term includes the entire track

structure, the right-of-way therefor, passing tracks, signals, interlocking facili-

ties and appurtenant devices, bridges, communication lines and roadway crossings.



SECTION 2. For and in consideration of the limited rights herein granted
to DM&E by CANW to the use of The Line, DM&E agrees to pay to C&NW for maintenance
and rental the rate of per loaded car mile operated upon or over
The Line, or any portion thereof, by DM&E. Said rate shall bé subject to adjustment
on July 1, 1987 and on each July 1 thereafter by utilization of Indexes for Material
Prices, Wage Rates and Supplements combined (excluding fuel) issued for the Western
District by the Association of American Railroads in Series RCCR. In making said
adjustment the final Index published for the calendar year 1985 shall be compared to
the final Index for the calendar year immediately preceding the year in which said
revision is to become effective. In the event the base for the Index shall be
.changed (1977=100), appropriate revision shall be made in the base as herein estab-
lished for the year 1985. If the Association of American Railroads, or any successor
association, discontinues such Indexes an appropriate substitute for determining in a
similar manner the percentage of increase or decrease shall be agreed upon by the
parties hereto.

SECTION 3(A). Notwithstanding the provisions of Section 3(B) below the
management, operation, maintenance, repair and renewal of The Line shall be under the
exclusive direction and control of C&NW who shall be bound to use only reasonable and
customary care, skill and diligence in such management, operation, maintenance{ re-
pair and renewal and DM&E shall not, by reason of any defect in The Line or by reason
of the failure or neglect on the part of C&NW to repair any such defect, have or make
against C&W any claim or demand for any loss, damage, injury or death whatsoever,
resulting from any such defect, neglect or failure.

SECTION 3(B). C&MW shall maintain The Line at FRA Class 2 standards and in
the event that DM&E desires that The Line be rehabilitated and maintained at a stan-
dard in excess of Class 2 it shall bear the cost and expense for rehabilitation and

maintaining the higher class standard.



SECTION 4. A1l employees of DM&E prior to being engaged in or connected
with the operation of DM&E trains on or along the Line shall be required to pass
examinations on the rules of C&NW. The officers of DM&E shall be qualified on such
rules by C&NW who shall, in turn, qualify the employees of DM&E connected with the
operation of trains on the Line. DM&E employees shall also be required to pass peri-
odic examinations on such rules and regulations of C&NW as may from time to time be
required by C&NW. DM&E shall reimburse C&NW for all costs and expenses, including
wages and incidentals, incurred by C&NW in connection with the.foregoing. This
Agreement is not for the purpose of coordinating the work of the parties. The par-
ties agree that trains and cars handled by DM&E train and engine crews shall be in
its account and that trains and cars handled by C&NW train and engine crews shall be
in its account except for isolated incidental movements, such as handling bad order
cars or clearing a wreck on The Line. The work of train and engine crews of the par-
ties shall not be coordinated.

SECTION 5. If the use of The Line shall at .any time be interrupted, or
traffic thereon or thereover delayed for any cause, C&NW shall, with reasonable dili-
gence, restore The Line for the passage of trains of DM&E thereover, but DM&E shall
" not, in any event, hqve or make any claim against C&NW for loss or damage of any kind
caused by or resulting from such interruption or delay.

SECTION 6. Should any locomotive or car in the train of either party be
derailed or damaged while being run or operated upon The Line, the joint use of which
is contemplated under this Agreement, C&NW shall pick up and remove same and the cost
and expense thereof shall be treated as an item of expense to be borne and assumed by
the parties hereto under the provisions of Section 15 of this Agreement; provided,
however, that the employees of DM&E shall be permitted to rerail locomotives or cars

in its train where a wrecking derrick is not required.



SECTION 7. DM&E, in respect to the use of The Line and the operation of its
trains, locomotives or cars thereon and thereover, shall comply with all applicable
Federal and state laws and regulations and all applicable rules, regulations. and
orders promulgated by any municipality, board or commission in respect thereto for
the protection of persons, or otherwise, and if failure on the parg of DM&E so to
comply therewith shall result in any fine, penalty, cost or charge being imposed or
assessed on or against C&NW, DM&E shall promptly reimburse and indemnify C&NW for or
on- account of such fine, penalty, cost or charge and all expenses and attorneys' fees
incurred in defending any action which may be brought or threatened against C&NW on
account thereof; and DM&E shall, in the event of any such action, upon notice thereof
being given to it by C&NW defend such action free of cost, charge and expense to
C&NW.

SECTION 8. C&NW shall have the sole right to admit other parties to the use
of The Line, or any part thereof, on such terms and conditions as it may deem proper;
provided, however, that such use shall not unreasonably interfere with Lessee's
operations.

SECTION 9. DM&E shall, within fifteen days after the close of a calendar
month, render to C&NW a statement showing the number of trains and cars operated by
'DM&E in each direction upon The Line during such month.

SECTION 10. Any bills rendered hereunder for cost and expense incurre& by
either party hereto pursuant to the terms.and conditions of this Agreement shall be
paid by the other party within thirty (30) days after receipt thereof and said pay-
ment shall not be delayed for errors of ordinary character likely to occur in rail-
road accounts, the necessary corrections to be made within a reasonable time in a
subsequent bill.

SECTION 11. In billing hereunder for such cost and expense as may arise
from the existence of this Agreement, the billing party may, except for the loaded

car mile rate as herein established or as adjusted from time to time, add to labor

- 4 -




and material costs and deduct from credits for material released and charge for
equipment rental, percentages, charges and rates prescribed by its standard billing
practices which are in effect at the time such labor, material and equipment is used.
SECTION 12. The records of each party hereto, insofar as they relate to
matters covered by this Agreement, shall be open at all reasonable times for
inspection by the properly authorized representatives of the other party hereto.
SECTION 13. It is understood and agreed that the consideration hereinbefore
provided does not in any case include any cost or expense which may be incurred on
account of loss of or damage to property or injury to or death of persons, arising
out of or in connection with the maintenance, operation, repair or renewal of The
Line, or the making of additions thereto, or retirements therefrom. The term "™loss
and damage" as used in this Agreement relates to any cost or expense arising as a
result of loss and damage to fhe Line, including tracks and facilities connected
therewith, and embraces all loss of and damage to property of either party, to pro-
perty of persons employed by either party and to that of third persons and to injury
to or death of persons employed by either party or of third persons, and all liabili-
ty therefor including amounts paid under any State or Federal Compensation or Employ-
ers' Liability Law, and also embraces all cost and expense incident to such loss and
damage. )
SECTION 14. Solely for the purpose of allocating 1iability hereunder:
(a) all employees, and any machinery, equipment, tools or other property
of C&NW, while engaged in the maintenance, repair and renewal of The
Line or the making of additions thereto or retirements therefrom or
while directing the movement of trains, engines or cars upon or over
The Line shall, while so engaged, be deemed to be the joint employees
and the joint equipment of the parties hereto; and
{b) all employees of either party engaged in the operation of trains upon

and over The lLine, or any part thereof, and the locomotives, cars,



(c)

cabooses or other property of either party hereto in said trains, in
cluding lading contained therein or upon such equipment shall, while
so engaged, be deemed the sole employees, equipment, property and
lading of the party so operating said train; and

all employees of either party operating wrecker or work trains, or as-
signed thereto while clearing wrecks or derailments or engaged in the
repair and renewal of The Line subsequent to any wreck or derailment,
and any machinery, equipment, tools or other property of either party
used in such service incident to the performance of such work shall be
deemed to be the sole employees, property and equipment of the party
hereto whose employees, cars, locomotives, cabooses or trains were, in
the first instance, solely involved in the accident; or in case of
collision or other accident involving the employees, property and
equipment of both parties hereto, such employees, property, and equip-
ment shall be deemed to be the joint employees, property and equipment
of the parties hereto. Any outside Contractor used by C&NW in the
performance of said work shall, as the case may be, likewise be con-
sidered as the employees, property and equipment of the party or par-

ties hereto so involved in such accident or derailment.

SECTION 15. Except as otherwise provided herein, liability for any loss and

damage whatsoever in connection with the maintenance, operation, repair or renewal of

The Line or the making of additions thereto or retirements therefrom shall be fixed

between the parties as follows:

When due to

(a)

(b)

the acts or omissions, negligent or otherwise, of the sole employee or
employees of one of the parties hereto; or to

the concurring acts or omissions, negligent or otherwise, of a joint
employee or joint employees and of the sole employee or employees of

one of the parties hereto; or to
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(c)

defect in or failure of any kind in the sole equipment, property or

other facilities of either party hereto, other than The Line;

1iability for such loss and damage shall be borne solely by the party whose sole em-

ployee, property or equipment is involved or concerned.

When due to

(d) the concurring acts or omissions, negligent or otherwisé, of the sole
eﬁployee or sole employees of both parties hereto; or to

(e) the acts or omissions, negligent or otherwise of a joint employee or
employees; or to

(f) the concurring acts or omissions, negligent or otherwise, of a joint
employee or joint employees and the sole employees of both parties
hereto; or to

. (g) defects in or failure of any kind in the sole or joint equipment or

property of both parties hereto, including The Line; or to

(h) any other cause whatsoever;

liability for such loss and damage shall be borne

(1)

(2)

solely by each party as to its own property (other than The Line) and/
or lading or other property in its custody or control and as to its
sole employees; and

jointly and equally by the parties hereto as to third persons, or any
other persons and their property, the joint employee or employees and
their property, The Line and/or joint equipment or other joint proper-

ty.

SECTION 16. Anything to the contrary notwithstanding, neither party shall

have any claim against the other;

(1)

for any loss or damage which may occur to-its rolling stock equipment
or to such equipment in its possession, or to the contents of either,

while on The Line, arising by reason of fire, whether such fire be due



to the negligence of the other party or otherwise, or

(ii) for loss or damage caused by or resuiting from interruption of or de-

lay to such party's business.

SECTION 17, If a claim is made involving joint 1iability of the parties
hereto, the party hereto against which such claim is made shall give prompt notice
thereof to the other, and the party so notified shall be bound for its proportionate
share of any settlement of such claim or expenses incident thereto. If a claim is
made against either party hereto which under this Agreement is not chargeable solely
to the party against which such claim is made, such party shall notify the other
party immediately in writing.

SECTION 18. A1l releases taken pursuant to the settlement of any and_all
claims involving joint 1iability shall include both parties, and copies thereof shall
be furnished each of them; provided no settlement of joint liability claims in excess
of $5,000.00 shall be voluntarily made by either party without first having obtained
in writing the consent of the other party.

SECTION 19. If a judgment should be recovered against and satisfied by one
party involving liability which should under this Agreement be borne entirely or par-
ticipated in by the other party, then all expenses of whatsoever nature, including
reasonable costs and fees connected with such judgmenf and the suit upon which it was
based, shall be settled between the parties in strict accordance with the provisfons
of this Agreement, and the party against yhich such judgment is recovered shall be
promptly reimbursed by the other party to the extent to which the latter is indebted.

SECTION 20. Neither party shall, however, be concluded by any judgment or
decree at law or in equity from enforcing its rights under this Agreement against the
other party unless it has had reasonable notice from such other party requiring it to
appear in the action or suit and make defense thereto for its own account or jointly
with the other party. If such notice shall have been given by one party to the other
and the party receiving such notice shall have failed to appear and make defense, it

shall be concluded by the judgment or decree in such suit.
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SECTION 21. Each party shall fully indemnify and save harmless the other,
its successors and assigns, from and against all claims, liability, judgments, costs
and expense of whatsoever nature resulting from or by reason of any injury to or
death of persons or loss of or damage to property properly chargeable to such party
under the provisions of this Agreement and language to such effect shall appear in
any settlement, agreement or release obtained by the chargeable party.’

SECTION 22. Reports of all injuries to or deaths of persons and loss or
destruction of or damage to property with respect to the Line as to which one party
obtains knowledge shall be made in duplicate and a copy thereof furnished to the
other party hereto.

SECTION 23. A1l claims and demands arising hereunder for injuries tq or
deaths of employees or for loss or destruction of or damage to property of either
party hereto shall be investigated by the party hereto whose employee is injured or
whose property is damaged, but in the event the employees of both parties hereto are
injured, or the property of both parties hereto is damaged, the representatives of
each party hereto who handle such claims shall agree among themselves as to which one
of them shall make the investigation, and such representatives shall determine from
time to time which one of the parties hereto shall investigate all other claims or
demands arising hereunder.

SECTION 24. Subject to any necessary Interstate Commerce Commission approv-
al or exemption (class or specific), this Agreement shall become effective as of ﬁhe
effective date of such approval or exempfion or if no approval or exemption is
required then as of the date of first use of The Line by DM&E, and, unless sooner
terminated as herein otherwise provided, shall continue in full force and effect
thereafter for a term of eleven (11) years and year to year thereafter until
terminated upon the giving of ninety (90) days written notice by either party to the
other party. In the event this Agreement is terminated for any reason C&NW shall

have the right, subject to any required regulatory approval or exemption, upon the



same payment terms as contained in Paragraph 3.1 and upon substantially similar terms
las contained in the remainder, of the Overhead Trackage Rights Agreement between the
parties hereto dated as of the date hereof, to operate solely in overhead service its
trains, engines and cars upon and over the line of railroad purchased from C&NW
between Hartland and Mankato, Minnesota or, after the establishment of a connection
at Owatonna, Minnesota, between Owatonna and Mankato. Should DM&E purchase The Line
or any portion thereof as set forth in Section 26, then in such event this Agreement
shall terminate as to The Line or any said portion thereof and the rights and
obligations of the parties hereto with respect to maintenance and operation of The

Line or said portion shall cease except for any and all obligations which may have

been incurred prior to the date of said termination; provided, however, that shoq]d
The Line at any time during the term hereof be purchased by a party or parties other
than DM&E, then and in such event DM&E shall have the right at any time thereafter to
file for abandonment of its operations hereunder and terminate this Agreement
effective with the date of such abandonment. C&NW hereby agrees that it will
actively support any such abandonment application by DM&E. In the event governmental
consent, approval or authority for this Agreement should be granted subject to
limitations or conditions not now a part of this Agreement and the imposition of such
limitations or conditions are not acceptable to C&NW or DM&E, then this Agreement
shall be null and void.

SECTION 25, Neither party shall be liable to the other, either directly or
indirectly, for any reason whatsoever, for iny direct loss or for any consequential
damages which may be occasioned by the denial of said application by the aforesaid
governmental agency, or which may be occasioned by refusal or failure to implement or
adopt any such consent, approval or authorization by reason of limitations or
conditions included therein which C&NW or DM&E determines are not acceptable.

SECTION 26. Notwithstanding the provisions of Section 24 of this Agreement,

C&NW, subject to approval of any governmental authority having jurisdiction, may at



any time abandon all or any part of The Line after having given DM&E six (6) months®
written notice of its intent to do so. DM&E shall, during such six (6) month period,
have the option of purchasing from C&NW that portion of The Line to be abandoned, "and
if DM&E refuses or fails to exercise said option by the end bf said six (6) month
period, this Agreement shall be terminated. In the event that DM&E, exercises the
option herein provided to purchase that portion of The Line to be abandoned by C&NW,
it shall pay to C&NW therefor a sum equal to the then current liquidation value
thereof for the track material, bridges, signals, building and other structures and
facilities located thereon and the appraised value of the right-of-way therefor.

SECTION 27. If DMAE shall make default in any of the payments hereinbefore
required of it to be made, or shall fail to faithfully perform any of the covenants
herein required of it to be performed, and if such default or failure shall continue
for a period of ninety (90) days after C&NW shall have given to DM&E notice in writ-
ing thereof, then in such case C&NW may thereupon declare this Agreement terminated
énd C&NW shall be entitled to all rights and remendies at law or in equity.

SECTION 28. In the event C&NW shall construct a connecting track between
its north-south "Spine Line" and east-west trackage retained by C&NW between M.P.
88.6 and M.P. 86.1 at Owatonna, Minnesota, it shall grant to DM&E, upon the same
terms and conditions as provided for in this Agreément, the right to operate its
trains, engines and cars upon and over said Spine Line between Owétonna, Minneséta,
and Mason City, Iowa.

SECTION 29. This Agreement shall not be assigned by DM&E to any third party
without the advance written consent of C&NW, which consent shall not be unreasonably
withheld, and, subject thereto, this Agreement binds, inures to the benefit of and is
enforceable by the successors and assigns of C&NW and DM&E, and does not confer any
rights on any other persons or entities. Any assignment by either party hereunder

shall not relieve such party of any obligations hereunder. The provisions of this



Agreement shall be construed and interpreted in accordance with the laws of the State

of Illinois, including for the purpose of choice of law, as though all acts and

omissions related to this Agreement occurred in that State,

(SEAL)

ATTEST:
/

(SEAL)
ATTEST:

4,

COMPANY |
A ki i
By \ \-'v . i‘,‘\vv\\ LA

" Senior Vice President

Governmen\t Affairs & Corporate Analysis-
* Acquisition & Planning

CHICAGO AAND NORT{’ WESTERN  TRANSPORTATION

DAKQTA, MINNESOTA EASTERN  RAILROAD

COR PORA ON
7&9

15 Yon’ Secretary

#3 Clemons - DM&E 1-12
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EXHIBIT "M"

INTERCHANGE AGREEMENT

THIS AGREEMENT, made and entered into this 3:{ 7 day of g,’_pl_/‘éh

1986, by and between the CHICAGO AND NORTH WESTERN TRANSPORTATION COMPANY,
hereinafter called "“C&NW" and the DAKOTA, MINNESOTA & EASTERN RAILROAD
CORPORATION, hereinafter called “DM&E".

WITNESSETH:

WHEREAS, pursuant to agreement dated Julg Z,/2£¢C , OMAE has acquired
certain assets of C&NW including substantially aH/of the line of railroad owned
by C&NW between Winona, Minnesota and Rapid City, South Dakota and certain branch
lines connected thereto; and -

WHEREAS, by separate trackage rights agreement dated as of the date
hereof, C&NW has granted to DM&E the right to operate its trains, engines and
cars, in bridge service only, upon and over certain segments of trackage owned by
C&NW and not included in said purchase; and

WHEREAS, in addition to said bridge rights, it is the desire of the
parties hereto that DM&E acquire the right to operate its trains, engines and cars
upon and over said trackage and such additional side and yard trackage owned by
C&NW at Rapid City, South Dakota; Mankato, Owatonna and Winona, Minnesota and
Mason City, Iowa, as may be required for the sole and only purpose of making
convenient interchange with C&NW, except as hereinafter provided.

NOW, THEREFORE, the parties hereto agree as follows:

1. C&NW hereby grants to DM&E the right to use such adequate tracks in
the Rapid City, Mankato, Owatonna, Winona and Mason City Yards of C&NW as C&NW may
from time to time designate for the sole purpose of delivering loaded and empty

cars to be interchanged to C&NW or picking up loaded and empty cars interchanged



. to DM3E except as hereinafter provided. The tracks in said yards as may, from
_ time to time, be designated by C&NW shall hereinafter be referred to as the
“Interchange Trackage" or "Trackage" and C&NW shall use all reasonable effort to
designate tracks for interchange so as to minimize interfefence with DM&E opera-
tions in connection with interchange of traffic with C&NW. This Agreement is not
for the purpose of coordinating the work of the parties. The parties agree that
trains and cars handled by DM&E train and engine crews shall be in its account and
that trains and cars handled by C&NW train and engine crews shall be in its
account. Said rights herein granted by C&NW at Rapid City, Mankato, Winona and
Mason City shall be strictly limited to the interchange of cars between the
parties hereto and shall not entitle DM&E to physically serve or hold itself out
to serve industries located within said terminals of C&NW or interchange directly
with third party carriers within said terminals.

2. DM&E shall have the right to physically serve C&NW industries at
Owatonna, Minnesota and make direct interchange with the Soo Line Railroad Company
("S00") on any such car originating or terminating at those industries and for the
limited purpose of handling cars to or from any industries served by Soo in
Owatonna open to reciprocal switching, as provided for in that certain Lease of
Track Agreement entered into by and between the parties hereto as of the date
hereof. DM&E shall ﬁot be entitled to interchange any other cars at Owatonna, for
further movement beyond said City of Owatonna, with any carrier other than C&NW
for handling via C&NW between the designated Interchange Trackage and the S00-C&NW
interchange track. DM&E shall provide C&NW with a locomotive unit for use by the
employees of C&NW in the handling of such cars. Said locomotive unit shall be
deemed to be in the possession of C&NW from the time same is placed on the
designated Interchange Trackage until released back to DM&E upon said Trackage.
The equalization of said locomotive unit shall be in accordance with the
provisions of a run-through agreement entered into by and between the parties

hereto as of the date hereof.



3. The cost and expense of transporting cars interchanged or to be
.interchanged hereunder shall be assumed by the party hereto whose employees and

equipment are handling said cars to or from said yards. Cars delivered to C&NW by
DM&E shall be placed upon the Interchange Trackage in said'yafds, as may from time
to time be designated by C&NW in accordance with the provisions of Section 1.

4. Cars (including cars handled by C&NW in intermediate service) shall
be considered as interchanged and in possession of the other party when placed on
the Interchange Trackage in said yards accompanied or preceded by the necessary
data to permit the further movement of same, as prescribed by the Code of Car
Service and Interchange Rules issued by the Association of American Railroads (or
any successor thereto, or if none an appropriate similar substitute shall be

agreed to by the parties hereto.)

5. The mechanical inspection of cars interchanged between the parties
A hereto shall, unless otherwise mutually agreed upon, be performed in said yards by
the receiving party. If, as a result of said inspection, a mechanical defect is
noted which requires repairs prior to further movement of any car or if such de-
fect requires the transfer of lading therefrom or if it is necessary to adjust the
lading thereon the parties hereto shall abide by the rules of the Association of
American Railroads pgrtaining to interchange of cars between railroads or any
successor thereto, or if none an appropriate similar substitute shall be agreed to
by the parties hereto), including settlement of the cost and expense associated
with such repairs, transfer or adjustment.

6. DM&E agrees that in its use of the Interchange Trackage it will in
all respects abide by the operating rules and regulations established by C&NW and
that the movement of the trains, locomotives, cars and equipment upon and over
said Trackage shall at all times be subject to the orders of the transportation
officers of C&NW. In the event of any violation of any operating rule or practice

by the employees of DM&E a joint investigation or hearing shall be conducted by



* C&NW and DM&E officers. Pending the results of such investigation or hearing C&NW
shall have the right to require DM&E to withhold such employee from service on
said Trackage. If in the judgment of C&NW the result of such investigation or
hearing warrants, such employee or employees shall upon written request by C&NW be
restricted by DM&E from operating on said Trackage and DM&E shall release and
indemnify C&NW from and against any and all claims and expenses because of such
restriction.

7. The parties hereto further agree to comply with all applicable
Federal and state laws and regulations and all applicable rules, regulations and
orders promulgated by any municipality, board or commission in respect thereto for
the protection of persons, or otherwise, and if failure on the part of either
party so to comply therewith shall result in any fine, penalty, cost or charge
being imposed or assessed on or against the other party, the party so failing to
congly shall promptly reimburse and indemnify the other party for or on account of
any such fine, penalty, cost or charge and all expenses and attorneys' fees
incurred in defending any action which may be brought or threatened against the
other party on account thereof; and the party so failing, in the event of such
action, upon notice thereof being given to it by the other party, shall defend
such action free of cost, charge and expense of the other party.

8. C&NW shall employ all persons necessary to operate, maintain,
repair and renew the Interchange Tra&kage described in Section 1 of this Agree-
ment.

9, Should any locomotive, car or caboose in the possession of either
party be derailed or damaged while being run or operated upon the Interchange
Trackage same shall be picked up and removed by C&NW and the cost and expense
thereof, including restoration of roadbed, track and structures, shall be treated
as an item of expense to be borne and assumed by the parties hereto under the

provisions of Section 10 of this Agreement. DM&E may, however, at its sole cost



and expense, rerail its locomotives, cars and cabooses when the use of on-track or
off-track rerailing equipment is not required.

10. In billing hereunder for such cost and_expehse as may arise from
the existence of this Agreement, the billing party may, excepé for the cost and
expense mentioned in Section 4, include direct labor and material costs, together
with the surcharges, overhead bercentages and equipment rental rates prescribed by
its standard billing practices and which are in effect at the time the work is
performed. Any bill rendered hereunder for the cost and expense incurred by
either party which is the responsibility of the other party pursuant to the terms
and conditions of this Agreement shall be paid by the other party within thirty
(30) days after receipt thereof and said payment shall not be delayed for errors
of ordinary character likely to occur in railroad accounts, the necessary correc-
tions to be made within a reasonable time in a subsequent bill,

11. Whenever loss of, damage to, or destruction of any property whatso-
ever (including the Interchange Trackage) or injury to or death of any person or
persons whomsoever occurs with the trains, locomotives, cars or equipment of one
party only being involved, that party shall assume all liability therefor and all
costs and expense in connection therewith, and shall indemnify the other party
against and save it harmless from any such 1liability, cost and expense. When any
such loss, damage, destruction, injury or death occurs with the trains, locomo?
tives, cars or equipment of both partiesvbeing involved, each party agrees to
assume all liability for loss or destruction of or damage to said trains,
locomotives, cars or equipment being operated by it (including lading) and for
injury to or death of any person or persons whomsoever employed by it, while as to
the loss or destruction of or damage to all other property (including the
Interchange Trackage) and injury to or death of any other person or persons
whomsoever such liability for loss, damage, destruction, injury or death shall be
borne and assumed by the parties hereto equally. DM&E shall not make or have any
claim or demand against C&NW for any damage to or loss or destruction of any

-5



property whatsoever or for any injury to or death of %ny person or persons whomso-
ever resulting from any failure or neglect 6n the part of C&NW to maintain, repair
or renew the Interchange Trackage.

12. This Agreement shall become effective as of the day and year first
hereinabove written and, unless sooner terminated by mutual agreement of the
parties hereto with respect to any or all of said interchange points, shall remain
in effect for a term of ninety nine (99) years.

13. This Agreement shall not be assigned by DM&E to any third party
without the advance written consent of C&NW, which consent shall not be unreason-
ably withheld, and, subject thereto, this Agreement binds, inures to the benefit
of and is enforceable by the successors and assigns of C&NW and DM&E, and does not
confer any rights on any other persons or entities. Any assignment by either
party hereunder shall not relieve such party of any obligations hereunder. The
provisions of this Agreement shall be construed and interpreted in accordance with
éhe laws of the State of Illinois, including for the purpose of choice of law, as
though all acts and omissions related to this Agreement occurred in that State.

IN WITNESS WHEREOF, the parties hereto have caused this agreement to be

executed in duplicate as of the day and year first herein above written.

(SEAL)
ATTEST:

CHICAGO AND NORTH WESTERN
TRANSPQRTATI\ON carpany

By k\ \ﬂ) : \)H\\~r\\\

Senior Vice President .-

\

igtant Secretary

(S AL)
DAKOTA, MINNESOTA & TERN RAILROAD

ATTEST padia
4/%/ By ﬁ&%(‘/

1 g MS5/5T o7 51417577'?/ (/ V@%‘OE@J(—.
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LEASE OF TRACK AGREEMENT

THIS AGREEMENT, made and entered intu this Z’V// day of
¢+ 1986, by and between CHICAGO AND NORTH WESTERN
TRANSPORTATION CdMPANY, a Delaware corporation (hereinafter
called "Lessor") and DAKOTA, MINNESOTA & EASTERN RAILROAD
CORPORATION, a Delaware corporation (hereinafter called "Lessee").
WITNESSETH:

WHEREAS, by separate agreement Lessor has granted to
Lessee the right to operate Lessee's trains, engines and railcars
in bridge service only on Lessor's line of railroad between
milepost 88.6 and 86.1 at Owatonna, MN (®*Owatonna®).

WHEREAS, Lessor is willing to lease to Lessee industry
and side tracks adjacent thereto (the "Track") for the purpose of
allowing Lessee to serve industries locatéd thereon, including
switching of traffic to or from those industries on the Track, and
to handle to or from the interchange with the Soo Line Railroad
(the "Soo Line") traffic from or to industries in Owatonna served
by the Soo Line and open to reciprocal switching; and

WHEREAS, Lessor is willing to permit Lessee to use that
portion of Lessor's mainline trackage between Milepost 88.6 and
87.9 at or around Owatonna solely for the purpose of handling
railroad freight traffic as permitted by this Agreement; and

NOW, THEREFORE, in consideration of the premises and the
following terms and conditions the adequacy of which being hereby
acknowledged, the parties hereto agree as follows:

1. Lessor grants to Lessee the nonexclusive right to

use the Track, as more fully described in Exhibit A, attached
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hereto and hereby made a part hereof, for the limited purposes of
originating or terminating traffic at industries located on said
Track and for hépdling traffic that is switched to or from
industries in Owatonna served by the Soo Line and open to
reciprocal switching. In addition, Lessor grants its permission
to Lessee to use that portion of Lessor's main line between
Milepost 88.6 and 87.9 solely for the purposes above specified,
and subject to the restrictions of Lessee's use in.pgragraph 2.

7 2, In the use of said Track, Lessee shall not be
entitled to use said Track for the purpose of directly
interchanging traffic with any other common carrier at Owatonna
except to or from the Lessor, provided that, the Lessee shall be
entitled to directly interchange traffic that originates or
terminates on the Track or originates or terminates at the
industries in Owatonna served by the Soo Line and open to
reciprocal switching.

3. During the term of this Agreement, Lessee shall,
with its own employees and equipment, and at Lessee's sole
discretion and sole cost, charge and expense, operate Lessee's
trains, engines and railcars on the Track.

4. Lessee, with respect to the use of said Tfack and
the operation of Lessee's trains, engines and/or railcars thereon,
shall comply with all applicable Federal and State laws and
regulations and all applicable rules, regulations and orders
promulgated by any municipality, board or commission with respect
thereto for the protection of persons, or otherwise, and if
failure on the part of Lessee so to comply therewith shall result

in any fine, penalty, cost or charge being imposed or assessed on
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or against Lessor, Lessee shall promptly indemnify and reimburse
Lessor for or on account of such fine, penalty, cost or charge and
all expenses and éttorneys' fees incurred in defending any action
which may be brdﬁght against Lessor on account theregf; and Lessee
shall, in the event of any such action, upon notice thereof being
given to Lessee by Lessor, defend such action at Lessee's sole
cost, chargé and expense.

5. Lessee in the course of using and operating said
Track may at Lessee's sole discretion and at Lessee's sole cost,
charge and expense make improvements, additions and betterments
thereto or retirements therefrom, provided, however, that all such
improvements, additions, betterments or retirements shall neither
increase nor decrease the Rental Payments:to be made by LesSee to
Lessor as hereinafter defined in Paragraph 8. Said improvements,
additions, betterments or retirements shall be subject to approval
by Lessor, which approval shall not be unreasonably withheld.

6. Lessee shall have no right, authority or power to
bind Lessor or any interest of Lessor in the Track for the payment
of any claim for labor or material and will not suffer any
mechanics' or materialmen's liens of any kind ("Liens")
to be enforced against the Track for any work done or material
furnished at the Lessee's instance or request. If any such
Liens are filed on or against the Track, Lessee agrees to promptly
remove the same at Lessee's sole cost, charge and expense and to
satisfy any judgment which may be entered against Lessor or the
Track, and should Lessee fail, neglect or refuse to so promptly
remove or so satisfy, Lessor shall have the right to pay any

amount required to remove, satisfy or release any such lien or
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liens or to defend any action brought thefeon, and to pay any
judgment entered therefor, and the Lessee shall be liabie to
Lessor for all costs, charges, damages, expenses, fines, penalties
and reasonable Attorneys' fees, and any amount reasonably expended
in defending any proceedings or in the payment of any of said
liens or any judgment obtained therefor.

7. Upon execution of this Agreement and annually
thereafter in advance on each anniversary of the execution of this
Agreement, Lessee, in consideration of the grant in Paragraph 1
given by Lessor, shall pay to Lessor an annual Rental Payment of

(the "Rental Payment").

8. The Rental Payment to be paid by Lessee to Lessor
under Paragraph 7 hereof shall be subjectzto annual adjustment on
each anniversary of the Effective Date of this Agreement and shall
be adjusted upward or downward, as the case may be, by fifty per
cent (50%) of the increase or decrease in the U. S. Department of
National Labor Consumer Price Index for the immediate preceding
calendar year as compared with the previous calendar year's Index,
provided, however, that Lessee's annual payment to Lessor shall
never be less than

9. Lessee agrees to pay Lessor for maintenance,
repair and renewal of the Track du&ing the term of this Agreement,
provided that Lessee shall advise Lessor in writing of the need
for, and nature of, said maintenance and Lessor shall not perform
any maintenance of the Track other than that requested by Lessee.
If after 30 days of receivin§ notice, Lessor does not undertake to

perform such maintenance on the Track, Lessee may perform such
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maintenance at the cost and expense of Lessee. The parties shall
by mutual consent arrange for times during normal business hours
for Lessor's performance of maintenance of the Track to minimize
disruption of téain operations on the Track. Notwithstanding the
provisions of this Paragraph 9, Lessor shall be bound only to use
reasonable and customary care, skill and diligence in maintenance,
repair or renewal of the Track and Lessee shall not by reason of
any defect in the Track or by reason of the failure or neglect on
the part of Lessor to repair or modify any such defect have or
make against Lessor any claim or demand for any loss, damage,
injury or death whatsoever resulting from any such defect, neglect
or failure.

Lessee shall pay bills rendered.hereunder for such costs
and expense pursuant to this Paragraph 9 within 30 days of receipt
thereof. 1In billing hereunder for such costs and expense as may
arise from the existence of this Agreement, including this
Paragraph 9, the billing parties shall include direct labor and
material costs, together with surcharges, overhead percentages and
equipment rental rates as prescribed under standard billing
practices which are in effect at the time the work is performed.

10. Lessee shall pay promptly and before the same
becomes delinquent, all taxes and assessments, special or
otherwise, that may be taxed or assessed after the Effective Date
of this Agreement against the Track except those based on or
measured by the net income of Lessor. In the event that Lessee
shall fail to pay any such taxes or assessments referred to before

the same become delinquent, Lessor may pay the same and the amount
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of such payment shall constitute an indebtedness of Lessee under
the terms of this Agreement and shall be payable on demand;
provided, however, -Lessee shall not be required to pay any tax or
assessment so long as it is contesting the same in good faith and
by appropriate legal proceedings. Lessee shall not be required to
pay any taxes or assessments upon any property of Lessor which
Lessee does not lease for Lessee's railroad operations. It is
further mutually covenanted and agreed that a proper apportionment
shall be made between the parties of any taxes, rentals or other
sums payable under this Agreement in respect of property of Lessor
only part of which Lessee has the right to use under this
Agreement, and/or which Lz2ssee and one or more additional users
have such right, and/or in respect of any period of time not
wholly included within the term of this Agreement.

11. If during the term of this Agreement any
governmental body having jurisdiction shall order the installation
of automatic protective devices at any highway or roadway
crossings on the Track; Lessee at its sole expenée shall install,
maintain, repair and renew the same. Lessee shall be the owner of
said devices and upon termination of this Agreement, Lessee shall,
at Lessee's option, either remove said devices and restore the
Track to its previous or original condition at Lessee's sole cost
and expense (subject to required authorization, if any, by any
governmental agency having jurisdiction), or sell same to Lessor,
and Lessor shall purchase for cash, at the net depreciated value
thereof as reflected in the books of account of Lessee as of the

date of termination.
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12. Lessor shall have the sole right to admit other
common carriers to the use of the Track on and after the Effective
Date hereof provided that such use shall not interfere with use of
the Track by Lé;see and there will be a pro rata adjustment, based
on the number of cars (loaded and empty) handled, to the
appropriate costs paid by Lessee hereunder, and Lessee agrees that
any contract or agreement for use of said Track, or any part
thereof, between Lessor and such other common carrier, shall not
entitle Léssee to any monies or compensation paid Lessor for such
use, it being specifically understood and agreed between the
parties hereto that the only Rental Payments to be made to Lessor
during the term of this agreement are those shown in Paragraph 7
hereof.

13. Lessee shall be required to pay any reciprocal
switch charge in connection with traffic it handles to or from
industries in Owatonna served by the Soo Line and shall be
entitled to receive payments for reciprocal switch charges from
Soo Line for traffic Lessee handles from industries on the Track
switched to the Soo Line.

14. If during the term of this Agreement Lessee shall
exercise its right in Paragraph 5 hereof to make improvements or
additions to the Track, Lessee shall have the right upon the
termination of this Agreement to remove such improvements or
additions and restore the track to its previous or original
condition at Lessee's sole cost and expense unless Lessor shall
elect to purchase and pay for such improvements or additions at
their then net depreciated value as reflected in the books of

account of Lessee. If Lessee shall fail to diligently so remove
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any such improvements and/or additions, the same shall be
conclusively deemed abandoned by Lessee to Lessor.

15. Eeésee, during the term of this Agreement, in
connection with Lessee's operations, will furnish all necessary
motive power, rolling stock, equipment, tools and supplies and
comply with and perform all properly applicable legal requirements
with respect to Lessee's operation and use on, over and about the
Track.

16. Lessee agrees to save Lessor harmless'frbm and
against all damages and liabilities whatsoever that may be caused
by the acts or omissions of Lessee in the operation or use of the
Track; provided, however, that all claims.against and liabilities
of Lessor arising from events occurring prior to the Effective
Date of this Agreement and any and all labor claims of whatsoever
kind and nature, including claims for severance pay, displacement,
allowance, pensions and the like, made by or on behalf of Lessor's
employees or agents subsequent to the Effective Date of this
Agreement shall remain-Lessor;s obligations.

17. It is understood and agreed that the consideration
hereinbefore provided does not in any case include any cost or
expense which may be incurred on account of loss of or damage to
property or injury to or death of persons, arising out of or in
connection with the maintenance, operation, repair or renewal of
the Track, or the making of improvements, additions or betterments
thereto, or retirements therefrom. The term "loss and damage" as
used in this Agreement relates to any cost or expense arising as a

result of loss and damage to the Track, including facilities
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connected therewith, and embraces all loss of and damage to

property of either party, to property of persons employed by

either party and to that of third persons and to injury to or

death of persons employed by either party or of third persons, and

all liability therefor including amounts paid under any State or

Federal Compensation or Employers' Liability Law, and also

embraces all cost and expense incident to such loss and damage.

18.
hereunder:

(a)

(b)

(e)

Solely for the purpose of allocating liability

all employees, and any machinery, equipment, tools
or other property of Lessor, while engaged in the
maintenance, repair and renewal of the Track or the
making of additions thereto or retirements
therefrom or while directing the movement of
trains, engines or railcars upon or over the Track
shall, while so engaged, be deemed to be the joint
employeés and the joint equipment of the parties
hereto; -and -

all employees, and any machinery, equipment, tools
or other property of Lessee, while engaged in any
activity permitted under Paragraphs 5, 11 or 14
hereof, shall, while so engaged, be deemed to be the
sole employees and the sole equipment of Lessee;
and

all employees of either party engaged in the
operation of trains upon and over the Track, or any

part thereof, and the locomotives, railcars,
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cabooses or other property of either party hereto
in said trains, including lading contained therein
or-upon such equipment shall, while so engaged, be
deemed the sole employees, equipment, property and
lading of the party so operating said train; and
all employees of either party operating wrecker or
work trains, or assigned thereto while clearing
wrecks or derailments or engaged in the repair and
renewal of the“Track subsequent to any wreck or
derailment, and any machinery, equipment, tools or
other property of either party used in such service
incident to the performance of such work shall be
deemed to be the sole emplo&ees, property and
equipment of the party hereto whose employees,
railcars, locomotives, cabooses or trains were, in
the first instance, solely involved in the
accident; or in case of collision or other accident
involving the employees, property and equipment of
both parties hereto, such employees, property, and
equipment shall be deemed to be the joint
employees, property and equipment of the parties
hereto. Any outside Contractor used by either
party in the performance of said work shall, as the
case may be, likewise be considered as the
employees, property and equipment of the party or
parties hereto so involved in such accident or

derailment.
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19. Except as otherwise provided herein, liability for
any loss and damage whatsoever in connection with the maintenance,
operation, repafr-or renewal of the Track or the making of
additions thereto or retirements therefrom, shall be fixed between
the parties as follows:

When due to

(a) the acts or omissions, negligent or otherwise, of

the sole employee or employees of one of the
parties hereto; or to

(b) the concurring acts or omissions, negligent or

otherwise, of a joint employee or joint employees
and of the sole employee or employees of one of the
parties hereto; or to

(¢) defect in or failure of any kind in the sole

equipment, property or facilities of either party
hereto; other than the Track,
liability for such loss and damage shall be borne solely by the
party whose sole employee, property or equipment is involved or
concerned.
When due to
(d) the concurring acts or omissions, negligent or
otherwise, of the sole employee or sole employees
of both parties hereto; or to

(e) the acts or omissions, negligent cr otherwise of a

joint employee or employees; or to
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(g)

(h)
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the concurring acts or omissions, negligent or
otherwise, of a joint employee or joint employees
and the sole employees of both parties hereto; or
to
defects in or failure of any kind in the sole or
joint equipment or property of both parties hereto,
including the Track; or to

any other cause whatsoever;

liability for such loss and damage shall be borne

1

(2)

20.

solely by each party as to its own property (other
than the Track) and/or lading or other property in
its custody or control and as to its sole
employees; and .

jointly and equally by the parties hereto as to
third persons, or any other persons and their
property, the joint employee or employees and their
property, the frack and/or joint equipment or other
joint'property. _

Anything to the contrary notwithstandihg, neither

party shall have any claim against the other

(1)

for any loss or damage which may occur to its

rolling stock equipment or to such equipment in its
possession, or to the contents of either, while on
the Track, arising by reason of fire, whether such
fire be due to the negligence of the other party or

otherwise, or
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(ii) for loss or damage caused by or resulting from

interruption of or delay to such party's business.

Z1. If a claim is made involving joint liability of the
parties hereto,~tﬁe party hereto against which such claim i1s made
shall give prompt notice thereof to the other, and the party so
notified shall be bound for its proportionate share of any
settlement of such claim or expenses incident thereto. If a claim
is made against either party hereto which under this Agreement is
not chargeable solely to the party against whiech such claim is
made, such party shall notify the other party immediately in
writing.

22. All releases taken pursuant to the settlement of
any and all claims involving Joint liability shall include both
parties, and copies thereof shall be furnished each of them;
provided no settlement of joint liability claims in excess of
$5,000.00 shall be voluntarily made by either party without first
having obtained in writing the consent of the other party.

23. If a judgment should be recovered against and
satisfied by one party involving liability which should under this
Agreement be borne entirely or participated in by the other party,
then all expenses of whatsoever nature, including reasonable costs
and fees connected with such judgment and with the suit upon which
it was based, shall be settled between the parties in strict
accordance with the provisions of this Agreement, and the party
against which such judgment is recovered shall be promptly
reimbursed by the other parfy to the extent to which the latter is

indebted.
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24, Neither party shall, howevef, be concluded by any
judgment or decree at law or in equity from enforecing its rights
under this Agregmént against the other party unless it has had
reasonable notice from such other party requiring it to appear in
the action or suit and make defense thereto for its own account or
jointly with the other party. 1If such notice shall have been
given by one party to the other and the party receiving such
notice shall have failed to appear and make defense, it shall be
concluded by the judgment or decree in such suit. o

25. Each party shall fully indemnify and save harmless
the other, its successors and assigns, from and against all
claims, liability, judgments, costs and expense of whatsoever
nature resulting from or by reason of any.injury to or death of
persons or loss of or damage to property properly chargeable to
such party under the provisions of this Agreement and language to
such effect shall appear in any settlement, agreement or release
obtained by the chargeable party.

26. Reports - of all injuries to or deaths of persons and
loss or destruction of or damage to proberty with respect to the
Track as to which one party obtains knowledge shall be made in
duplicate and a copy thereof furnished to the other party hereto.

27. All claims and demaﬁﬁs arising hereunder for
injuries to or deaths of employees or for loss or destruction of
or damage to property of either party hereto shall be investigated
by the party hereto whose employee is injured or whose property is

damaged, but in the event the employees of both parties hereto are
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injured, or the property of both parties hereto 1; damaged, the
representatives of each party hereto who handle such claims shall
agree among themselves as to which one of them shall make the
investigation, Qnd such representatives shall determine from time
to time which one of the parties hereto shall investigate all
other claims or demands arising hereunder, h

28. This Agreement shall become effective as of the
date of first use of the Track by Lessee and may be terminated by
either party on 30-days written notice.

29. This Agreement is not for the purpose of
coordinating the work of the employees of the parties hereto. The
parties agree that trains and railcars in.the account of Lessor
shall be handled by Lessor's train and engine crews and the trains
and railcars in the account of Lessee shall be handled by Lessee's
train and engine crews except for isolated incidental movements
such as bad order carloads,

30. This Agreement shall not be assigned by Lessee to
any third party without the advance written consént of Lessor,
which consent shall not be unreasonably withheld, and, subject
thereto, this Agreement binds, inures to the benefit of and is
enforceable by the successors and assigns of Lessor and Lessee,
and does not confer any rights on any other persons or entities.
The provisions of this Agreement shall be construed and
interpreted in accordance with the laws of the State of Illinois,
including for the purpose of choice of law, as though all acts and

omissions related to this Agreement occurred in that state.
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IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be duly executed in triplicate as of the day and year

first above writtén.

CHICAGO AND NORTH WESTERN

TRANSPORTATION COMPANY
(SEAL) N\ \\
By: \3 \
Title idea
(L‘-o;ernment Affairs & Corporate Analysis-
ATTEST: . Acquisition & Planning

ASSISTANT SECRETARY,

DAKOTA, MINNESOTA & EASTERN
RAILROAD COMPANY

(SEAL) :
By: AP o
TitTer | Jhtg— ]

ATTEST:
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COLONY LINE CAR SUPPLY, SERVICE AND DIVISIONS AGREEMENT
between
DAKOTA, MINNESOTA, AND EASTERN RAILROAD CORPORATION
and
UNION PACIFIC RAILROAD COMPANY

This Agreement dated this Jrd day of May, 1996, between Dakota, Minnesota,
& Eastern Railroad Corporation, a Delaware corporation ("DME"), and the Union Pacific
Railroad Company, a Utah corporation ("UPRR").
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This agreement entered into this day of November, 1993
between Dakota, Minnesota & Eastern Corporation (“"DM&E™)
and Chicago and North Westarn Transportation Company ("C&NW®) for
the purpose, among other things, of praserving and improving the
rail freight services and use of the rail freight lines exten
from Colony, Wyoming through and including Rapid City, South Dakota
(including any sidings, spurs and future extensions thereof) (the
wColony Line®) and beyond on DM&E through Rapid City for
interchanging with C&NW at Mankato and.Winona, Minnesota and Mason
City, Iowa and beyond and of preserving said movements of traffic
via these routes, which the parties believe is in the
interest and which ars efficient, historic interline freight
routes. — .






SUPPLEMENRTAL GRANT OF TRACKAGE RIGHTS AGREEMENT
(HARTLAND-MASON CITY)

THIS AGREEMENRT, made and entered into this M day of
November, 1993, by and between tha CHICAGO AND NORTH WESTERN
TRANSPORTATION COMPANY (hereinafter "C&NwW"), and the DAKOTA,
MINNESOTA AND EASTERN RAILROAD CORPORATION (haereinafter *DM&R").

WHEREAS, the parties haereto entared into an agreement
concerning "Grant of Trackage Rights Over C&NW to DM&E" in 1986
(voriginal Agreement”); and

WHEREAS, it is the desire of the ies hereto to extend and
modify that Original Agreement to their mutual benefit;

NOW, THEREFORE, the parties hereto agree to the following
modifications to the above-referenced Original Agreement:

1. Notwithstanding anything to the contrary in the original
Agreement or any octher agreement between the parties, the term of
the Original Agreement shall continue in full force and effect for
a term of 99 years from the date of execution of this Supplemental
Agresment, unless sooner terminated as otherwiss provided in the
Original Agreement, and shall continue year to year after the tem-
of this Supplemantal Agreement until terminated upon the giving of
ninety (90) days written notice by either party to the other party
as provided for in the Original Agreemant.

2. Notwithstanding anything to the coantrary in the original
Agreemant between the parties, the DM&E is h granted the right
to use C&NW’S line between Hartland and Mason City for purposes of
interchange to C&NW and for the purposes of interchanging traffic
as described below on tracks agreed to with CiNW, with the Iowa
Northern Railroad and the Cedar River Railroad (hereinafter
roferred to as Iowa Short Lines), under the following conditions:

a. Interchange at Glenville Junction or Manley with the Iowa
. Short Lines shall be limited to traffic originating or
terminating at local stations on the Iowa Northern and
the Cedar River Railroad, excluding Cedar Rapids,
provided that pickups and deliveries are made without
holding the mainline.

b. The rights granted herein are limited solely to stations
presently located on the existing Iowa Northern and Cedar
River Railroad, excluding traffic to or from Cadar
Rapids.

c. The rights granted herein shall exclude grain, grain

LS Bfem  SUIVLAMRNTAL ORANT OF TRACEACS KIONTS  Faal LVl 100000 Paga 1



3.

products, fertilizer, fertilizer products and any other
commodity interchanged between C&NMW and the Iowa Short.
Linas, provided, however, DM&E may ship oats to St.
Ansgar, Iowa on the Cadar River Railroad.

For any traffic interchanged with the Iowa Short Lines,
DMLE agrees to pay to C&NW for maintenance and rental the
rate of B , per car mile operated upon
or ovar the Hartland-Mason City line for purposes of sajd
intarchange. Said rate shall be subject to adjustwant on
July 1, 1994, and on each July thersafter by utilization
of Indexes <for Matarial Prices, Wage Rates and
Supplements conmbined (excluding fuel) iasued for the
Western District by thae Association of American Railrvads.
in Series RCCR. In making said adjustment the final
Index published for the calendar year 1992 shall ba
conpared to thae final Index for the calendar year
immediately preceding the year in which said ravision is
to become effective. In the event that the base for the
Index shall be changed (1977 = 100), appropriate
ravisions shall be made in the base as herein established
for the year 1992. If the Association of Amerjican
Railroads or any successor association discontinues such
Indaxes, an appropriate substitute for determining in a
similar manner the parcentage of increase or decrease
shall be agresd upon by the parties hereto.

In all other respects the axisting Trackage Rights

Agreement shall rasain in full force and effact and shall govern
the movements under this Supplement, including but not limited to
allocation of liability of the parties.

Attast;

Att H

CHICAYWO AND NORTH WESTERN
TRANSPORTATION COMPANY

- By:
Title: enior ce esident
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337 TWENTY-SECOND AVENUE SOUTH

POST OFFICE BOX 178
& BROOKINGS, SOUTH DAKOTA 57006
e (605) 697-2400

FAX: (605) 697-2499

DAKOTA, MINNESOTA & FASTERN RAILROAD CORPORATION KEVIN V. SCHIEFFER - President & CEO

May 9, 2002

Mr. Jerald B. Groner

Sr. Manager - Interline Marketing
Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

Dear Jerry:

This letter will memorialize the agreement between Dakota, Minnesota & Eastern
Railroad Corporation ("DM&E") and Union Pacific Railroad Company ("UP") to resolve certain issues
between them relating to the Overhead Trackage Rights Agreement (“the Trackage Rights
Agreement”), the Lease of Track Agreement (“the Lease Agreement”) and the Interchange Agreement
(collectively “the Agreements™), all dated September 3, 1986 between DM&E and the Chicago and
North Western Transportation Company, a predecessor of UP. Specifically, the parties agree as
follows:



Mr. Jerald B. Groner

May 9, 2002
Page 2

UP shall permit I&M Rail Link, LLC or its successors ("IMRL") with IMRL's own
forces or its designated agents, and at no cost to UP, to replace the existing diamond
crossing of their respective lines at Owatonna, Minnesota with track switches allowing
a direct connection between the UP trackage used by DM&E under the Agreements and
trackage owned by IMRL as shown on the plan attached hereto. The purpose of such
track changes is to allow the movement of DM&E and IMRL trains through the area at
restricted speed and to avoid the cost of maintaining the diamond. Effective with the
date of this letter agreement, DM&E shall have the right to maintain and dispatch all
trackage owned by UP and used by DM&E at or in the vicinity of Owatonna, MN,
under the Overhead Trackage Rights Agreement. Notwithstanding the track changes
described in this paragraph, the restrictions set forth in the Agreements on DM&E’s
interchange of trains and cars with other carriers at Owatonna, Minnesota, shall remain
in full force and effect and shall apply to DM&E’s use of the new connection. This
agreement neither dlmmlshes nor enhances either party's position relative to those
restrictions.

If you agree that the above accurately sets forth the agreement between the parties,

please indicate your acceptance on the line provided below and return a copy of this letter to me for my

file.

KVS:jeb:\kvs\word\jgroner8.doc)

Attachments
AGREED:

By

Title

‘/”/ ey A g F f%ﬁ/xfé’

evin V. Schieffer
President and Chief,

cutive Officer

Date /

oy
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140 NUKR L H PHILIPS AVENLE

SI0UX FALLS, SOUTH DAKOTA 57104
POST OFFICE BOX 1266

SIOUX FALLS, SOUTH DAKOTA 57101
(605) 782-1200

— D M & E FAX: (605) 7821299
DAKOTA, MINNESOTA & EASTERN RAILROAD CORPORATION KEVIN V.SCHIEFFER « President & CEO
’ 5 November 2002

Mr. Jerald B. Groner

Sr. Manager - Interline Marketing
Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

Dear Jerry:

As a follow-up to our discussions, this letter is intended to document the terms
upon which DM&E agrees to assume dispatching and maintenance respoasibility over
the approximately. 2.5 miles of UP-owned trackage in and areund ‘Owatonna, MN

(“Owatonna Trackage™) over which DM&E has trackage rights.
For so long as DM&E and/or its designee has Wﬁgbﬁ over the

Owatonna Trackage, DM&E shall assume all maintenance obligations therefor.
DM&E shall maintain the Owatonna Trackage to FRA Class 1 standards (or better),
provided that if fer any rcasem in the fature the line or the maintenance of the line is
returned to UP or its designee, PM&E shall ensure that such trackage is returned to UP
or its designee in FRA Class 2 conditien, or better. In consideration for and upon the
assumption of such maintenance obligations, any and all trackage rights payment-
obligations of DM&E related to the Owatonna Trackage (as specified in the September
3, 1986 Agreement (1986 Agrcement”) and any other agreement relating to such
Owatonna Trackage shall terminate. In licu f, DM&E shall pay to UP an annual
rent for the Owatonna Trackage in the ameunt o0X(a) - for the first 60,000 DM&E
cars that traverse the Owatonna Trackage and (b) per car (loaded or empty) for
each additional DM&E car in excess of the above-referenced 60,000 cars per year,) At
the end of each full calendar year following the execution of this agreement, DM&E
shall provide to UP the car count for alt cars traversing the Owatonna Trackage, and
the payments required pursuant hereto. Said annual rent and per car charge shall be
escalated pursuant to the provisions of the 1986 Agreement, beginning in the first
quarter of 2004. For the remainder of 2002, DM&E shall pa;( per cat/for any
cars which traverse the Owatonna Trackage between the date hereof and December 31.

DM&E is currently secking terminal rights at Owatonna. The parties are
currently pegotiating a settlement of that issue. In the event settlement discussions are
unsuccessful, and if relief is granted by the STB, the parties will negotiate to reach
mutual agreement as to whether additional compensation is required and amounts, if
any. DM&E'’s position is that current fees (as modified by this agreement) provide
adequate compensation in the circumstances of this case. UP’s position is that
additional compensation is warranted. This agreement revises the current trackage
rights fees by lowering DM&E’s fees but increasing its other financial obligations. It



Letter to Jerry Groner
November 5, 2002
Page 2 of 2

does not attempt to address or resolve the terminal trackage rights case (either as to
access or as to compensation), and both parties specifically reserve their rights relative
thereto in the event a negotiated settlement is not reached, including the right to seek
judicial review of any STB decision addressing the terminal trackage rights. This
agreement in no way affects the parties’ rights or respective positions relative to the
terminal trackage rights case.

If this arrangement is agreeable to UP, please indicate by your countersignature
in the space designated below. Should you have any questions, please let me know.

Presiden; and Chief Executive Officer

KVS:jeb(jgronel1.doc)

Union w%w the terms and conditions set forth herein.

By: l oo 2ta4 :

A
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