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CSX TRANSPORTATION, INC., )
)

Defendant. )

COMPLAINANT'S OPENING EVIDENCE

Complainant fi I. du Pont de Nemours and Company ("DuPont" or "the Company")

hereby submits its Opening Evidence in this proceeding. DuPont is a manufacturer of chemicals,

additives, plastics, coatings and agricultural products, with numerous production facilities

throughout the continental United States and around the globe. DuPont is a major user of rail

service to transport commodities that it consumes and produces around the globe. This Opening

bvidcncc consists of three parts1 (a) an Argument that summari/es the evidence submitted and

discusses the legal standards to be applied in this case; (b) the Verified Statements and

accompanying exhibits of: (1) Ms. Mary Pilcggi. North American Region Logistics Manager,

DuPont Logistics. Global Sourcing and Logistics ("Pilcggi V.S."); and, (2) Mr. 'I homas D.

Crowlcy, President, L.E. Peabody and Associates ("Crowlcy V S."); and (c) various exhibits

from discovery of CSX 1' in this proceeding.
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1-1 DUPONTDKNEMOIRS AND COMPANY )
)

Complainant. )
)

v. ) Docket No NOR 42099
)

CSX TRANSPORT ATION, INC , )
)

Defendant )

PARTI —ARGUMENT

Under 49 U.S.C. 10701, where a railroad has "market dominance," its transportation rates

for common carrier service must be "reasonable." The determination of "reasonableness" is a

matter exclusively within the jurisdictions of the Board, 49 U.S.C. 10501, whose decisions arc

renewable under the standards of the Administrative Procedure Act. Under 49 U.S.C 10707.

"market dominance" is defined as the "absence of effective competition" from other rail carriers

or modes of transportation for the movement to which a rate applies

In order for the Board to find that a rail carrier lacks "effective competition," the Board

must find that the rate exceeds the so-called "junsdictional threshold." that is, the revenues

produced by the challenged rate arc equal to or greater than 180% of the carrier's variable cost of

providing the service In determining whether there is "effective competition," the Board may

only consider competition from other rail carriers or other transportation modes (e g, motor or

water carriers), it may not consider competition from other products or from the same product

produced in other geographic regions. See. Murkei Dominance Determinations - Product and
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Geographic Competition, 3 S T B. 937,949 (1998). affd Association of American Railroads v

STB. 306 F.3d 1008 (D C Cir. 2002)

In determining the "reasonableness" of a challenged rate, the Board must be guided by

the rail transportation policy in 49 U.S C. 10101. In the context of this proceeding, important

policies include 49 U.S C. 10101(6) ("to maintain reasonable rates where there is an absence of

effective competition and where rail rates provide revenues which exceed the amount necessary

to maintain the rail system and to attract capital"): 10101(2) ("to require fair and expeditious

regulator)- decisions \\hcn regulation is required"); 10101(5) ("to foster sound economic

conditions in transportation ..."), and 10101 (IS) ("to provide for the expeditious handling and

resolution of all proceedings required or permitted to be brought under this pan").

Moreover, the Board is required to give consideration to the so-called "Long-Cannon"

factors contained in 49 U.S.C. 10701(d)(2)(A)-(C). These include, (a) the amount of traffic

which is transported at revenues which do not contribute to going concern value and the efforts

made to minimize such traffic; and (b) the amount of traffic which contributes only marginally to

fixed costs and the extent to which rates on such traffic can be changed to maximize the revenues

from such traffic

Also, the Board must recognize that the rail carrier should have the opportunity to earn an

"adequate revenue," which is defined as revenue sufficient - under honest, economical and

efficient management - to cover operating expenses, support prudent capital outlays, repay a

reasonable level of debt, raise needed equity capital, and otherwise retain capital in amounts

adequate to provide a sound rail transportation system 49 U.S.C. 10704(a)(2).

Although the foregoing statutory provisions arc familiar and long-standing, this

proceeding is anything but ordinary.
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In response to the Congress' requirement for the "expeditious handling" of rate

reasonableness cases, and Congress' order to the Board to "establish a simplified and expedited

method for determining the reasonableness of challenged rail rates in those cases in which a full

stand-alone cost presentation is too costly, given the value of the case." the Board in 1996

adopted guidelines for non-SAC eases that were set forth in Rate Guidelines - Non-Coal

Proceedings, \ S T.B. 1004 (1996) ("Rain Guidelines") However, a decade passed in which the

non-SAC guidelines were completely unused by shippers In 2006, the Board concluded that

Rate Guidelines needed significant changes to achieve the statutory goal of providing captive

shippers with meaningful access to regulator}' remedies for rail rates that are unreasonable.

Accordingly, in September 2007 the Board adopted revised procedures that built upon the

guidelines and standard adopted in 1996. fix Pane 646 (Sub-No. 1). Simplified Standards for

Rail Rale Cases, decision served September 7.2007 (petition for reconsideration pending)

("Simplified Standards").

This case, and two other complaints filed by DuPont at the same time as this proceeding,

is the very first case to be litigated under the Board's new Simplified Standards rules This case,

then, will set precedent for the next decade or more, and will help to determine whether the

Board's new rules actually fulfill their promise of providing an expeditious, fair and effective

check upon the abuse of rail market power.

The Evidence and Argument of DuPont is in six parts Part I sets forth the background to

this case and the key facts that the Board must consider regarding the movements at issue. Part

II discusses the legal standards and evidence relating to market dominance, / e . whether there is

"effective competition" from other carriers or modes of transportation to which the rates apply,

including whether the challenged rates exceed the junsdictional threshold. Pan III discusses
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criteria employed by DuPont relating to the "R/VCcomp" factor and the initial "comparison

group" that advocates should be used to determine the presumptively unreasonable rate

Simplified Standard^ p. 21. Part IV will also discuss the application of both the "expansion

ratio," / e , the ratio of the RSAM factor - R/VO180 factor, as \vell as the confidence interval

around the mean, in order to develop the presumed maximum reasonable rate. Id at 21 -22. Part

V will discuss evidence on "other relevant factors." as set forth in Simplified Standards, p 22.

1 mall\. Part VI will discuss the application ol'the policies in the statute to the evidence DuPont

has tendered and the conclusions it has drawn.

I. INTRODUCTION

This case is extraordinarily important to DuPont, which is facing competitive pressures

from foreign suppliers on the operation of its production facilities within the United States

Congress has mandated that rail rates be "reasonable" where a carrier is market dominant

because rail rates have an important impact on real shippers in the real world. Unreasonably

high rates undermine the competitiveness of American manufacture. Thus, the results of this

proceeding will help to determine the competitiveness of American manufacturers in the world

market

A. The Movements at Issue

On June 15. 2007. a master agreement between DuPont and CSXT covering rail freight

transportation expired. Pilcggi V.S.,r 5. In its place. CSX T published common carrier tariff

rales for a broad range of origin-destination pairs and commodities previously covered by the

agreement. U Two of the commodities now covered by these common carrier tariff rales are

synthetic plastic powder. S ICC 2821163, and plasticizers, STCC 2818967

In this small rate case. DuPont challenges Ihe reasonableness of CSXTs rales for the

following three movements (i) the movement of synthetic plastic powder approximately 772
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miles from Amplhill, Virginia to Wyandotte, Michigan ("Ampthill Movment"); (ii) the

movement of plasticizers approximately 591 miles from Hcyden, New Jersey to Duarl, Nonh

Carolina ("Ouart Movement11); and, (in) the movement of plasticizers approximately 590 miles

from Heyden, New Jersey to Washington, West Virginia ("Washington Movement"). All three

of the issue movements involve single-line rail service. Synthetic plastic powder is a solid that

moves in covered hopper cars, and plasticizcr is a liquid that moves in tank cars. Neither

commodity is regulated as a ha/ardous material. The challenged rales, including the fuel

surcharge, are published in CSXT 97249. Pilcggi V.S. \ 5 and Ex. 1.

Effective June 16,2007, CSXT published the following common carrier rates for the

issue movements:

Movement

Amplhill Movement

Duart Movement

Washington Movement

Rate

S6.272.00 per car

$5,799.36 per car

$5,486 88 per car

Source

CSXT 97249

CSXT 97249

CSXT 97249

Beginning June 16,2007, CSX'f also assessed a fuel surcharge calculated pursuant to

CSXT 97249. The rate plus the applicable fuel surcharge is as follows:

Movement

Amplhill Movement

Duart Movement

Washington Movement

Rate Including
Fuel Surcharge

$6,426 42 per car

$5.91 7.66 per car

$5,604.86 per car
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B. Background to the Challenged Rates

1 or many \ears, the transportation of the commodities in the movements at issue in this

proceeding, as well as all other DuPonl products, was go\crncd by successive Master Rail

Transportation Agreements. Most recently, the relationship between CSXT and DuPont was

governed by CSX I -1847 ("Master Contract"). Sw. Pileggi Verified Statement attached to

Dupont September 24, 2007 Reply to CSXT Motion to Dismiss, p. 2) (hereafter. "9/24/07 Pileggi

V.S.") Thai contract provided for the addition of new movements as the market changed, and

the regular escalation of the agreed-to rales b> means of an agrecd-to escalation factor. Id The

Master Contract was scheduled to expire on May 31,2007. Id

Although DuPont requested new contract rates from CSXT covering the 21 separate

DuPont sites served bv CSX 1 o\er one year prior to the expiration of the contract. CSX I did not

provide a written contract proposal until March 9, 2007. just 12 weeks prior to the expiration of

the contract. Id at 3 1 he carrier's proposal failed to co\er all traffic lanes, established a rate

structure that the carrier knew was incompatible with DuPont's payment systems, and included

substantial and unexplained rate increases. Id

With only ten weeks remaining until the expiration of the contract, DuPont developed a

counter-proposal and sent it to CSXT. Id DuPont also asked CSXT to meet with four of its

business units most dependent upon CSX'l to assist the carrier in understanding the impact of its

proposed rate increases on the businesses. Those meetings took place between May 7 and June

7,2007 Id

Despite the Company's attempts to negotiate with CSXT and to educate the carrier, on

May 23, 2007, in the midst of the scheduled meetings with the business units. CSX 1' informed

DuPont that it intended to publish the rates in the previously rejected March 9 proposal, with an
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effective date of June 1,2007. Id In view of the meetings already scheduled and the need for

further discussions, DuPont asked CSXT to extend the existing contract for a two month period

to allow the parties to try and reach a mutually acceptable agreement. Id DuPont believed that a

two-month extension would be necessary, based on the scope and complexity of the traffic at

issue, the delay in receiving the CSXT contract proposal, and because it still had not received

complete rate information from CSXT for all traffic lanes to be included in the contract Id at

3-4

However, on May 25,2007, CSXT informed DuPont that it would agree to only a two

week extension of the contract, until June 15, 2007 CSXT told DuPont that it would publish the

rates proposed on March 9 in the tariffs challenged in this proceeding. Id On June 5, DuPont

made one last request to CSX I to extend the current rates to June 30 to allow the contract

negotiations to continue Id On June 8, CSXT denied that request Id Because DuPont had no

other option, it tendered traffic to CSXT pursuant to the tariffs and for the movements at issue in

this proceeding Id

On August 21,2007, DuPont filed the Complaint that initiated this proceeding

II. CSXT IS MARKET DOMINANT OVER THE TRANSPORTATION TO WHICH
THE CHALLENGED RATES APPLY

The Board has jurisdiction over this case if it finds that CSX I* has "market dominance"

over the movements at issue. 49 U.S C. § 10707(b) (2006). "Market dominance" is defined as

"the absence of effective competition from other rail carriers or modes of transportation to which

a rate applies." 49 U.S C. § 10707(a). Market dominance requires both a quantitative and a

qualitative showing. Market Dominance Determinations and Consideration of Product

Competition, 365 I.C.C 118, 131-32 (1981). affirmed sub nom. Western Coal 'Iroffic League v

United State*, 719 F 2d 772 (5th Cir. 1983) (en bane).
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A. Quantitative Market Dominance

Quantitative market dominance exists if a rail earner's revenue to variable cost ratio for

the movement at issue is at least 180%. 49 U.S.C. § 10707(d)(2). A rail carrier has the burden

of proving that its revenue to variable cost ratio is below that threshold. 49 U.S.C

§ 10707(d)(l)(A). A shipper, however, may rebut the rail carrier's showing as to the revenue to

variable cost ratio. 49 L.S.C. § 10707(d)(l)(B).

There docs not appear to be any dispute between the parties that CSX I possesses

quantitative market dominance over the issue movements. Although CSXT's Answer to the r'irst

Amended Complaint denies the allegation that the R/VC ratios for these movements exceed

180%, CSXTs initial disclosures accompanying its Answer produce an R/VC ratio that is well in

excess of 180%. Therefore, DuPont presumes that CSXT's denial applies only to the specific

variable costs calculated by DuPont, and not to the fact that the R/VC ratios exceed 180%

B. Qualitative Market Dominance

Qualitative market dominance requires a showing by the shipper of an absence of

effective competition Market Dominance Determinations and Consideration of Product

Competition. 365 1 C C. at 132. In order to meet its burden, the shipper must adduce evidence

demonstrating an absence of inlramodal and intermodal competition. Id at 132-33.

1. CSXT Faces Mo Intramodal Competition For Any Of The Three Issue
Movements.

Intramodal competition is "competition between two or more railroads transporting the

same commodity between the same origin and destination." Id at 132. Here, no mtramodal

competition exists for any of the three movements at issue. Only CSXT serves the Ampthill,

Virginia, origination point for synthetic plastic powder movements to Wyandottc, Michigan.
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Pileggi V.S. at 1| 6. Similarly, CSX 1 is the only rail carrier serving the destination points of

Duart, North Carolina, and Washington, West Virginia. Id.

The Board has "generalh found a lack of inlramodal competition where...a single

railroad serves the sole origin...because a railroad occupying a monopoly position in a routing

would not necessarily be restrained from setting an unreasonably high rate for that portion and

keeping the monopoly profits for itself, regardless of whether competition existed over other

segments." AmMarCorp v The Aichison. Topeka and Santa Fe Ry Co., No. 37478,1987 ICC

LEXIS 47, * 11 (Nov. 23.1987) This applies with equal relevance to a sole-served destination

Sett Metropolitan Edison Co v ConraiL 5 1 C.C. 2d 385, 413 (1989) ("When one carrier

participates in all available routings, it will not necessarily have an> incentive to moderate the

revenue collected from this traffic ") Thus, there is no alternative rail transportation to CSXT

available to DuPonl for the issue movements.

2. CSXT Docs Not Face Effective Intcrmodal Competition For Any Of
The Three Issue Mo\cmcnts.

Intermodal competition is "competition between rail carriers and other modes for the

transportation of a particular product between the same origin and destination." Market

Dominance Determinations and Consideration of Product Competition, 365 I.C.C at 133.

Motor and water carriage are the predominant forms of inlcrmodal competition to rail carriers.

Id. In this case, there is no water carriage alternative to CSXT for any of the issue movements.

Thus, the effectiveness of truck competition is the focus of this intermodal competition analysis

The feasibility of using motor carriage as a viable alternative "may be viewed as

depending exclusively on the nature of the product and the needs of the shipper or receiver." Id.

Among the factor* relevant for determining whether effective competition from motor carriers

exists are: (i) phvsical characteristics of the product in question that may preclude transportation

10
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by motor carrier; (ii) the amount of the product in question that is transported by motor carrier

where rail alternatives are available; (iii) the amount of the product that is transported by motor

carrier under transportation circumstances (e g., shipment si/e and distance) similar to rail, and

(iv) the transportation costs of the rail and motor carrier alternatives. Id.

a. Plasticizer Movements Originating at Heydcn, New Jersey.

Application of the factors described above demonstrates that no effective intermodal

competition exists for DuPonl ptasticizcr movements originating at Heydcn, NJ and destined to

Duart, NO and Washington, WV

(i) Contamination concerns preclude effective truck
competition.

The Board has recognized that the potential for contamination or impurities in the

commodity being transported strong)) militates against a finding of effective intermodal

competition See b'MC Wyoming Corp. v Union Pacific R R Co , 4 S.T B 699,715,719-20

(2000) (rejecting proposed pipeline and Iransloading alternatives for transport of phosphate rock

because of concerns about product integrity and need to add costly additional drying phase to

production process) Here, contamination concerns associated with the physical characteristics

of the plasticizer render rail the only modal option available to DuPont

DuPont uses plaslicizcr in the production of Butacite® polyvinyl butyral interlaver

Bulacite® is used in products with "visual" applications, such as automotive windshields and

skylights, that have stringent quality control requirements. Pileggi V.S. at H 7. Therefore, it is

crucial that DuPont minimi/e the exposure of plasticixer to possible contaminants to the greatest

extent possible. Id.

DuPont unloads plasticizer into large storage tanks at the Washington and Duart

facilities. '1 hese tanks hold the equivalent of approximately 8 tank trucks, or 2 rail cars. Id. at U

II



PUBLIC VERSION

8. Thus, the potential lor contamination is four limes greater when plaslici/er is transported by

truck compared to rail.

This risk would be multiplied many times over were the plasliei/er to be transloaded

from rail to truck or vice-versa, as the plasticizcr would have to be pumped between the tank

truck and railcar. Id Thus, the physical characteristics and risk of contamination of the

plastici/er strongly militate against the conclusion that trucks present an effective competitive

alternative to CSX Ts rail service.

(ii) DuPont has never shipped the issue movements by
truck.

While an alternative form of carnage need not be capable of handling substantially all or

even a majority of the subject traillc for effective competition to exist, the Board has typically

required at least some evidence of movement by the proposed alternative mode in order to

demonstrate feasibility Dayton Light & Power Co v Louisville & Nashville RR Co., 1

I.C.C.2d 375.383 (1985) Here, however. DuPonl has never transported any of the issue

plasticizer movements via bulk truck. Due to the contamination concerns noted above, 100% of

such shipments have been handled by CSXT or its predecessor, Conrail. Pileggi V.S. atr 8

Thus, the historic lack of truck transport also militates against a finding of effective intermodal

competition from motor carriers

(iii) Truck is much more costly than rail.

liven if the contamination concerns noted above were not present, the higher cost of

motor carriage to DuPont also militates against a finding of effective competition. The

challenged rate from Hey den to Duart is $5918 per car, including the fuel surcharge, as of July

12
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2007.' Pileggi V S at 14 In addition. DuPont incurs Hl^l2 in rail car lease and

maintenance costs for each rail car Id. Based upon an average of HH round trips annually,

the total per shipment cost of owning and maintaining these rail cars is ̂ | Id. Thus, the total

rail cost to DuPont for moving plasticizer from Heydcn to Duart is ̂ H per car. Id.

The challenged rate from Hcyden to Washington is $5605 per car, including the fuel

surcharge, as of July 2007J Id at H 15. In addition, DuPont incurs ̂ UHl in rail car lease

and maintenance costs for each rail car. Id. Based upon an average of ̂ ^ |̂ round trips

annually, the total per shipment cost of owning and maintaining these rail cars is H. Id. Thus,

the total rail cost to DuPont for moving plastici/er from Heyden to Washington is HI per car

Id.

When CSXT announced its rale increases for the issue movements. DuPont requested

trucking rates to obtain a comparison The lowest rate quote was provided by HH^^H

which quoted a line haul rate of ̂ H per load from Hcyden to Duart, and BH P°r 'oati trom

Hcyden to Washington. Id at H 9. At four trucks per railcar, the rail equivalents of these rates

arc ̂ ^| for Duart and H for Washington Id.

Although these line haul truck rates are below the Company's rail costs, it is significant

that none of the issue traffic moves by truck even at those rates. The fact that a rail carrier

"matches prices set by alternatives with significantly higher costs, while maintaining a dominant

1 In December 2007, CSX I reduced the line-haul rate originally challenged by DuPont to $5397 per car plus a fuel
surcharge Pileggi V S at 1 15 1-or the purpose of comparing rates, DuPont uses CSXT's original July 2007 line
hju) rate and fuel surcharge, because lhat is more contemporaneous in time with the truck rates quoted to DuPont

2 All shaded text is HIGHLY CONHDI-NTIAL and CON PI DEN HAL information th.il has been redacted from the
public version of this pleading

1 In December 2007, CSX I reduced the line-haul rate originally challenged by DuPont lo S5224 per car plus a fuel
surcharge For the purpose ot comparing rates, DuPont uses CSXT's original July 20U7 line haul rate and fuel
surcharge, because thai is more contemporaneous in time with the truck rates quoted to DuPonl

13
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market share, is not enough to demonstrate effective competition for the traffic at issue." FMC

JFyomwg, 4 S.T.B. at 718.

F.ven more significant, these truck rates do not include a host ofother costs that must be

considered First, they do not include a fuel surcharge. Based upon the July 2007 rales, DuPont

estimates that a fuel surcharge would add approximately ^| per truck to the Duart Movement

and $^| per truck to the Washington Movement, or $H and Ŝ |, respectively, per equivalent

rail shipment. Pileggi V.S. atr 10.

Second, the truck rates do not account for the probability of detention and other

accessorial charges. Because DuPont leases the rail cars, it can use those cars for storage. Id, at

4 11. In contrast, trucks must be unloaded immediately upon delivery. If DuPont is unable to do

so, it must pa> detention charges until it can unload the truck. Id. Moreover, if the carrier drops

the trailer at the facility. DuPont \vould incur additional charges for trailer spotting and driver

dispatch. Id. DuPont estimates these costs to be approximately || per truck load, or H per

equivalent rail shipment. Id

Third, due to the greater number of shipments required to transport plasticizcr by truck,

DuPont would have to hire additional operators to unload four times as many trucks as rail cars,

at an estimated cost of ̂ HH annually at both Duart and Washington. Id atc 12 At least

one operator must be present each time a truck is unloaded. Id. In the best case (/' e least cost)

scenario where this cost can be spread across the entire volume of plasticizcr moves, this would

add ̂ H| per rail car equivalent on the Duart movement, based upon the JH trucks that would

have been required to handle Duart's 2006 volume of | rail cars. Id. Similarly, this would add

^H per rail car equivalent on the Washington movement, based upon the H trucks that

would have been required to handle Washington's 2006 volume of | rail cars. Id.

14
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Any one of the three truck-related costs addressed above would inflate the Company's

truck costs above its rail costs. Together, m an apples-to-apples comparison of costs, the total

costs DuPont would incur by using trucks would far exceed its total rail costs. The fact that such

a significant gap exists between the Company's projected actual costs for truck transport and the

costs associated with CSXT's rail transport should not be misconstrued to mean that motor

carriers arc effectively constraining CSXT's anti-competitive behavior. As the Board has noted,

while alternatives to rail carriage do impose an outer limit on the rates a railroad can charge, rail

carriers often can exercise considerable market power before reaching that outer limit; in other

words, there may be "competitive constraint, even though there is not effective competition."

bMC Wyoming Corp., 4 S T.B. at 718 Thus, because truck transport of plasticizers to the Duart

and Washington Works facilities would be significantly more expensive for DuPont than CSXT's

rail service, motor carriers do not pose any threat of effective competition to CSXT.

b. Synthetic Plastic Powder Movement from Amplhill, Virginia to
Wyandotte, Michigan.

Application of the factors described above demonstrates that no effective intermodal

competition exists for the transport of synthetic plastic powder from Ampthill, VA to Wyandotte,

MI.

(i) DuPont uses trucks only when rail is unable to deliver
the product within the time it is needed.

Although DuPonl has shipped s\nlheiic plastic powder from Ampthill to Wyandotte by

both rail and truck, the mere existence of some intermodal competition alone "is not enough to

establish a lack of market dominance." McCarly Farms, 3 l.C.C 2d at 831-32 The Board

examines not just whether there is an alternative, but whether the alternative constitutes an

effective competitive restraint. West Texas Utilities Co v Burlington Northern R R Co, 1

15
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S.TB 638.646 (1996) (citing Arizona Public Service Co v United Stales, 742 F 2d 644,651,

654-55 (D C. Cir. 1984)). Thus, the fact that a rail carrier "matches prices set by alternatives

\\ith significantly higher costs, \vhilc maintaining a dominant market share, is not enough to

demonstrate cllecti\e competition for the traffic at issue " b\\1C Wyoming* 4 S T.B. at 718

Furthermore, the limited use of bulk truck shipment* in "stop gap" or "emergency" situations is

insufficient to support a conclusion of effective intcrmodal competition. See Allied Chemical

Corp, 367 I.C.C at 507 (holding "slop gap" or "emergency" truck traffic, standing alone,

insufficient to support a finding of effective competition).

DuPont does not ship synthetic plastic powder by truck when rail is an option, except

when ib customer requires a faster and more reliable service than rail can provide. Pileggi V.S.

at 16 1 or example, across all origin-destination pair* with rail options, DuPonl has

o\erwhclmingly shipped svnthctic plastic powder bv rail. In 2006. DuPont shipped ^| rail

cars and ^B truck loads of synthetic plastic powder across H O-l) pairs in the U S. Id. Of

these ̂ | O-D pairs, however, onlv | had a rail option. Id. Only H truck loads of synthetic

plastic powder moved between these | rail-ser\ed O-D pairs, which means that a mere 2.4% of

the total truck volumes moved over lanes that also had a rail option. Id. In other words, more

than 97% of the Company's truck movements of synthetic plastic powder occurred only when

rail was not an option at all The Board held in PMC Wyoming that truck carriage of

approximately 1% docs not create effective competition; it is difficult to conclude that 2.4%

should be any different. See 4 S T.B. at 716.

In calendar year 2006, DuPont tendered to CSXT H carloads of s>nthetic plastic

powder from Ampthill to Wjandolle. Pilcggi V S at 1| 17. That same year. DuPonl also

tendered I truck loads over this lane, or the equi\alcnt of I rail cars. Id Thus, only 13.6% of

16
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the total volume of synthetic plastic powder DuPont shipped from Ampthill to Wyandotte moved

by truck.

All of the Company's truck shipments of synthetic plastic powder from AmpihiU to

Wyandotte were the result of expedited shipments that CSXT could not transport within the time

needed. CSXT's average transit time is almost 13 days one way, leading to many circumstances

where DuPont is forced to expedite synthetic plastic powder shipments to Wyandotte in order to

allow its customer to meet its production schedule Id at *J 18 and Pileggi lix. 3.

The Company's shipment logs bear out these exigent circumstances. For example.

DuPont did not lender any truck shipments to W>andottc during the months of January,

February, July, October or December 2006. Id. atc 18 and Pileggi Ex. 4. DuPonl also

frequently tendered multiple truckloads in bunched one- and two-day spans, exactly the opposite

of what would be expected from a congestion and labor cost perspective had DuPont consistently

relied on motor carriers to make regular, scheduled shipments to Wyandotte. Id. at ^ 18.

Thus, the Company's necessary reliance on trucks for a small portion of its synthetic

plastic powder transportation needs has been driven, not by effective competition from motor

carriers, but rather, by the occasional need for faster and more reliable service than CSXT is able

to offer.

(ii) Truck rates arc higher than rail rates even after
CSXT's recent rate increase.

One of the reasons DuPont overwhelming relics on rail for synthetic plastic powder

transportation is that rail remains far less costly than truck. CSXT's tariff rate (including the July
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2007 fuel surcharge) is $6426 per railcar.4 Pilcggi V.S. at 1| 19 Additionally, DuPonl incurs

^| in lease and maintenance costs each month per railcar Since each car averages | round

trips annually, the average equipment cost per shipment is ̂ |. Id. Thus, the Company's total

rail transportation cost is H per rail car

IJ^^^^H, the motor carrier DuPonl uses over the Ampthill-Wyandolte route,

charges approximately H per truck (including the July 2007 fuel surcharge) Id. at H 20 and

Pilcggi Ex. 5. This price is the sum of a ̂ ^| linchaul charge; a |B ^uc' surcharge; an

average of ̂ | in additional operating costs for extra loading time, and |H for vacuum and

cleaning charges Id. at 1| 20 Because 3.5 trucks are needed to fill just one rail car, the

Company's equivalent truck cost for the same volume that a single rail car can transport is

approximately H |̂- or some | percent more than the cost of rail, even after CSX f's H rate

increase. Id

(\\\) The physical characteristics of the synthetic plastic
powder require DuPont to incur additional costs for
bulk trucking.

"The feasibility of using motor carriage as an alternative to rail [depends] on the nature of

the product and the needs of the shipper or receiver." McCarty Farm\* 3 1.C.C.2U at 829. The

DuPonl customer at Wyandotte, BASF, prefers to receive synthetic plastic powder by rail for a

variety of reasons related to both the nature of the commodity and cost of unloading more trucks

than rail cars

Because 3.5 trucks are required to transport the same volume of synthetic plastic powder

as a single rail car, trucks arc far more labor intensive and costly to load and unload Pilcggi

1 In December 2007, CSXT reduced the line-haul rate originally challenged by DuPont lo £6000 per car plus a fuel
surcharge Pilcggi V S al <] 19 Tor the purpose of comparing rales, DuPont uses CSXTs original July 2007 line
haul rate and fuel surcharge, because that is more contemporaneous in time with the truck rates paid by DuPont
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V.S. at U 20. Moreover, when dealing with high volumes such as the issue movement, truck

deliveries significantly increase congestion within a customer's facility. Id. at * 21. Also, trucks

require additional storage capacit} on the customer's site because, unlike rail cars, trucks cannot

be used to store a commodity until needed in the production process without incurring significant

detention and demurrage charges. Id. and Pilcggi F,x 6 There also must be careful coordination

between the customer and trucking company to ensure that trucks can be unloaded promptly

upon arrival, a concern that docs not exist for rail deliveries. Id. at H 21.

The unloading issues are further exacerbated by the physical nature of synthetic plastic

powder. As a solid, it is only marginally less susceptible to contamination than the plasticizer

movements discussed previously Id. at ̂  22 Moreover, because synthetic plastic powder has a

very low melting point of less than 100 degrees Fahrenheit, it requires special equipment and

techniques to load and unload. Id. Traditional blower-type loading and unloading conveyances

generate temperatures of up to 250 degrees Fahrenheit, forcing DuPont and BASF to rely on

vacuum pump loading and unloading techniques in order to avoid product damage. Id In

addition, motor carnage requires a special temperature-controlled bulk pneumatic trailer to

transport the synthetic plastic powder. Id.

For all of the above reasons, BASF prefers to receive synthetic plastic powder shipments

by rail whenever possible Although a small fraction of the Company's total shipments from

Amp thill to Wyandotte historically have moved by truck, if all H rail car loads of synthetic

plastic powder that were shipped in 2006 had been transported by truck, some ^| bulk

truckloads would have been required. Id. at H 21. BASF would not accept anywhere near this

number of trucks at its facility. Moreover, motor earners have told DuPont that there are not

sufficient pneumatic trailers available to handle that volume of traffic Id. I hus, the nature of the
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product and the needs of BASF militate against a finding of effective competition by motor

carrier.

III. THE Dt'PONT COMPARISON GROUP MEETS THE STANDARDS SET
FORTH BY THE BOARD IN SIMPLIFIED STANDARDS, AND THE EVIDENCE
SHOWS THAT THE RATES CHARGED BY CSXT ARE PRESUMPTIVELY
UNREASONABLE AND UNLAWFUL

In Simplified Standards, the Board indicated that it would adopt a "final offer" procedure

whereby the complainant and the defendant tender initial evidence regarding an appropriate

comparison group Simplified Standard, p 18. The Board indicated that the movements to be

included in the comparison group must be drawn from the unmasked confidential Waybill

Sample provided to the parties by the Board at the outset of the case, which in this case is the

Waybill Sample for the years 2002 through 2005. Under the procedures adopted in Simplified

Standards, after the initial tenders are made in the opening evidence, each party is then to tender,

in its reply evidence, its "final offer" group of movements that it believes should comprise the

comparison group The Board indicated that it will then select the comparison group that is

"most similar in aggregate to the issue movements." by means of an "eithcr-or," "final offer"

selection. Id

A. Factors To Be Consulted In Determining Comparability

In its Rale Guidelines and Simplified Standards decisions, the Board set out principles

that would exclude certain movements from an appropriate comparison group, or exclude certain

evidence that might be used to support inclusion of certain movements in a comparison group.

In Simplified Standards, the Board also established a non-exclusive list of "comparability

factors" that the agency would consult in determining which comparison group is "most similar

in aggregate" to the issue movements
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First, the Board noted that the comparison group must consist of "only captive traffic

over which the earner has market power" Id at 17. I lowcvcr, the Board has made clear that it

will conclusively presume that all traffic from the Waybill Sample with a revcnuc-to-cost ratio of

180 or more is "captive." Rate Guidelines, \ S.T B. at 1025-1026.5 The Board also indicated

that traffic from non-defendant railroads would be excluded from any comparison group,

because, among other things, the "R/VC ratios of one carrier cannot fairly be compared to the

R/VC ratios charged by another railroad, since the amount of joint and common costs differ

between carriers, thus creating differences in R/VC ratios between carriers." Simplified

Standards, p 82.

Continuing its focus on costs and R/VC ratios, in Simplified Standards, the Board also

declared that, since the comparison is to be based on mark-ups over variable cost (rather than

comparisons of absolute dollar levels), movements with different cost characteristics (such as

multiple car or unit train movements in a ease in which a complaint is brought against a single-

car rate) can be included in an appropriate comparison group. Id, see also, concurrence by Vice

Chairman Buttrcy, id at 36 This is because there is no reason to assume, a priori, that the

R/VC ratios of single car, multiple car, and unit tram movements are or should be different

The Board indicated that, because it is using the Uniform Rail Costing System (URCS) to

develop the variable cost for the issue movement and comparison movements, the Board will

favor a comparison group that "consists of like commodities" so that "the variable cost

calculation of the issue movement and comparison group will be similar." id at 17

3 In Simplified Standards, the Hoard also noted that the Waybill Sample docs not identify the shipper of a
movement, so that trying to identify the shipper involved for a particular movement in the Waybill Sample, to
develop shipper-specific information from the Hies of the earner, would be complicated and expensive Id, p 84
Trying to determine whether a shipper in the Waybill Sample with a R/VC ratio of 180 percent or more was
"captive" would lead to huge litigation costs
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Accordingly, the Board noted that comparability would be determined by reviewing a variety of

cost factors, such as "length of movement, commodity type, [and] traffic densities of the likely

routes involved." Id

The Board indicated that it would also review "demand elasticities," although the Board

carefully noted that the comparison group "need not have movements with identical demand."

Id

The Board stated that it would not automatically exclude contract traffic from

consideration in the comparison group, for two independent reasons. Id at 82-83. First, the

Board noted that one cannot assume that contract rates provide no useful information as to the

maximum lawful rate of the challenged movement. Second, the Board was concerned that

excluding contract movements from the comparison group may leave insufficient movements in

the Waybill Sample to perform a statistically meaningful comparison analysis However, the

Board did indicate that, all other factors being equal, a comparison group that consists of just

common carrier traffic will be preferred o\cr a group that includes contract traffic. Id at 83.

Finally, the Board placed strict limitations on the type of evidence that could be used to

establish comparability. I he Board declared that it would select the comparison group "based on

information contained in the Waybill Sample .. .and other publicly available information,"

because to do otherwise would place the shipper on an uneven playing field with the carrier, or

would lead to delayed proceedings and high litigation costs, which would be inconsistent with

the Congressional policy." Id
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B. The DuPont Comparison Group Correctly Applies the Factors Enumerated
By the Board and Should Be Selected By the Board

"Ihc Verified Statement of witness Crowlcy sets forth the procedures used lo select the

DuPont initial comparison group. As explained in further detail in that Verified Statement,

witness Crowley selected movements from the 2002-2005 unmasked confidential Waybill

Sample having the following characteristics, which are consistent with the standards enumerated

by the Board in its Simplified Standards decision as discussed above.

1. Movements with a Revenue to Variable Cost Katio Greater than 180
Percent

In Simplified Standards, the Board noted that the purpose of the R/VCcomp benchmark is

to use the R/VC ratios of '"other potentially captive traffic' (i.e., traffic priced above the 180%

R/VC level) as evidence of the reasonable R/VC levels for traffic of that sort." Simplified

Standards, p. 17.6 The DuPont comparable group consists only of traffic with a revenue to

variable cost ratio of greater than 180 percent.

2. Movements in Single-Line CSXT Service

In Simplified Standards, the Board ruled that it would exclude non-defendant traffic from

the comparison group. Simplified Standards, p. 82. fhe DuPonl comparable group consists onl\

of traffic moved by CSX I Because each of the issue movements are transported in single-line

CSX I* service, the DuPont comparable group consists only of movements in the Wavbill Sample

that conform to paragraph (1) above and that also originate and terminate solely on CSXT. Thus,

the DuPont comparable group not only applies the exclusion required by the S1 B, but also

incorporates onlv those movements that correspond to the single-line nature of the DuPont

mo\emcnts at issue in this complaint.

(l Sec also. Rate Guideline, 1 S f B al 1035 ("to be similar traffic, the comparison traffic should involve
a commodit) moving at an r'vc level above 180")
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3. Movements of Similar Distances

In Simplified Standards, the Board noted that one of the factors that it would review is the

"length of movement" in order to determine comparability.7 Although the Board has not

provided specific details on what constitutes a similar length of movement, DuPont has

reasonably applied the Board's guidance. Specifically, DuPonl has selected movements for the

comparable group whose loaded miles arc within a range of plus or minus ISO miles of the issue

movement's loaded miles, rounded to the nearest 50 miles. See, Crowley V.S , p. 9. As noted by

witness Crowley. the loaded miles for the Ampthill movement equal 772.1 miles, which rounded

to the nearest 50 miles is 750 miles. Therefore, the mileage range for the selection of

comparable movements equals 600 to 900 miles

4. Movements in Similar Equipment

In neither Simplified Standards nor in Rale Guidelines did the Board identify car type or

equipment as a factor in determining the comparable group Nevertheless, DuPont believes that

the Board's general focus on "similar traffic" would include traffic moving in similar equipment.

Accordingly, for the movement encompassed in the Complaint, the DuPont comparable group

consists of movements in the same car type as the issue movement (i e, covered hopper cars for

the synthetic plastic powder movement and tank cars for the plasticizcr movements). Crowley

V S., p. 8 In addition, because the issue movements arc in a private cars, the DuPont

comparable group also consists of movements in private cars. Id, p. 9

7 See also, Kate (/i//c/(.'//mu, 1 S T B at 1035 ("to be similar traffic, the comparison traffic should involve
a commodity moving similar distances")
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5. Movement Characteristics

As noted above, in Simplified Standards, the Board staled that movements with different

cost characteristics (such as multiple car or unit train movements in a case in which a complaint

is brought against a single-car rate) can be included in an appropriate comparison group.

Simplified Standards, p. 17, .\ee aho, concurrence by Vice Chairman Buttrey, id at 36

Therefore, DuPont has included single car. multi-car and unit train movements in its comparable

group

6. Movements of Like Commodities

In Simplified Standards, the Board noted that one of the factors that it would review is the

"commodity type" in order to determine comparability.8 The Board has not provided any further

guidance on what makes a commodity "similar." However, in Simplified Standards, the Board

has focused on the transportation and cost characteristics to determine if a commodity is

"similar" for purposes of comparability A "like commodity" is one in which the "variable cost

calculation of the issue movement and the comparison group will be similar. See, Simplified

Standards, p. 17 The Board's focus on the cost characteristics of the transportation led it to

conclude in Simplified Standards that "|t]hc selection of the best comparison group will be

governed by which group the Board concludes provides the best evidence as to the reasonable

level of contribution to joint and common costs for the issue movement" Id at 18.

In this case, the issue commodities are non-hazardous, and are transported in cither tank

or hopper cars, at various distances, in single-line service. I;or purposes of transportation, they

arc treated the same as any other commodity carried in single-line service by CSXT for a similar

distance in the same equipment. Thus, the proper comparison group should include all

See albo, Raw Gutddm .̂ I S.T B at 1035 ("to be similar traffic the comparison traffic should involve a
similar commodity .. ")
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commodities transported in single-line CSXT scmce for a similar distance in the same

equipment

7. Contracts

In Simplified Slumlords, the Board noted that, if all other factors arc equal, a comparison

group that consist* of only common carrier traffic will be selected o\er a group that includes

contract traffic Although this question cannot be decided until the parties submit their final

comparable groups (since there is no way to determine, at present, \vhether all other factor* are in

fact equal), there are a number of considerations in this particular case and at this particular time

that strongly indicate that the Board should not credit any presumption in favor of comparable

groups that contain only common carrier movements, regardless of the final comparison groups

submitted b\ the panics in this case.

l-irst, the rales that are the subject of this complaint were published in CSXT "Private

Price Lists" ("PPLs"). In a Motion to Dismiss filed September 4.2007, CSXT publicly chose to

argue that such PPLs were "contracts " In a decision rendered in this case on December 20.

2007. the Board found that the PPI.s \\erc in fact tariff*, despite CSX f's characten/ation of them

as contracts in its Motion, and despite the fact that CSXT labelled the PPI.s as "confidential."1*

Although the Board, in making its decision, relied to some extent on the facts of the

interactions between CSXT and DuPont, the Board found "most significant[J" the fact that the

CSX F PPLs "unambiguously statcjd]" that "Rail Transportation Contracts take precedence over

In a decision in this case served January 31.2008, ihc Board confirmed that evidence w Uh respect to
comparability would be 1 muled only to evidence in the Waybill Sample or other public information CSX l"s
decision to file a Motion to Dismiss in this case renders the information in ihat motion public, the railroad cannot
choose to both publicly argue a position and then claim that the mailer is not publicly available Moreover, in its
decision the Board noted that it was unclear "whether CSX I's unilateral attempt to designate the agreement
'confidential1 is consistent mth its obligations under section 1 1 I U 1 " Decision served December 20.2007, p 6. ITie
Cording of CSX l"s PPLs, at least as lhc> have been presented to DuPont, falls within the scope of publicly available
information
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prices published herein for commodities over the same route." Decision served December 20,

2007, p. 5 [emphasis in original]. The placement and phrasing of this text in the CSXT PPLs

suggest that this language is not limited just to the PPLs submitted to DuPonl, but is a boilerplate

feature of CSX 1 PPLs in general In that event, all CSXT PPLs would share similar infirmities

as alleged "contracts," despite the fact that they may have been all coded as "contract"

movements in the Waybill Sample. Indeed, given the public evidence in this case, it is

impossible to tell whether CSXT ha* coded the Waybill Sample to correctly reflect the nature of

its PPLs.

Finally, in li\ Pane No. 669, Interpretation of the Term "Contract" in 49 USC 10709,

the Board has proposed rules to more clearly distinguish contracts from tariff movements. The

facts of this case reveal that the Board is on sound ground in attempting to clarify the situation,

and until there arc clearer standards for determining what is a contract and what is a tariff, the

Board should not credit a carrier's designation in the Waybill Sample.10

IV. APPLICATION OF THE RATIO OF THE RSAM -r R/VO180

In Simplified Standard*, the Board indicated that, once it selects the appropriate

comparison group using the final-tender process, it would then adjust each movement in the

10 Particularly in connection with this specific case, the Board should be aware (hat information provided by
CSXT has revealed substantial inconsistencies in the wa\ that CSXT codes in Ihc Waybill Sample different
movements allegedly governed by the same rate authority This is a mailer going to the integrity of this Held in the
Waybill Sample upon which the Hoard is relying in Three Benchmark cases In response to DuPom's discovery,
CSX I* agreed to provide a list ofrcqucslcd PPLs and lo match those PPLs to specific movements in Ihc 2004 and
2005 Waybill Samples In Exhibit A. DuPont has sorted and grouped the wa\bill data by PPL number (column 8)
The Calculated Rale Flag (column 16) contains a "0" for tariff moves and a" I" for contract moves These two
columns reveal that CSX I' frequently has tlagged different movements governed by the same PPL as both contract
and common carrier moves But the same PPL cannot be both a contract and a tariff Clearly, CSX'l has failed lo
properly code contract and tariff movements in the Waybill Sample Given CSXTs inconsistencies in coding
contract and tan IT movements in the Waybill Sample, the Board in this case should drop its presumption in favor of
the comparison group with the fewest contract movements See, Simplified Standards^ p 83 The Board can solve
this problem in the Ex Pane 669 proceeding, however, by ordering the carriers to cleanse the Waybill Sample of any
contract designations that do not fall within the definition of a 10709 contract eventually adopted by the Board.
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comparison group by the ratio of the RSAM - R/VO180 four-year average contained in the

Board's December 20.2007 decision in 1-x Pane 347 (Sub-No 2), Rate Guidelines - Non-Coal

Proceedings served December 20, 2007 As set forth in his Verified Statement. Witness

Cro\vlc\ has applied that ratio to each movement in the comparable group chosen b\ DuPont.

Crowley V S.. pp. 9-10. Then, asset forth in Simplified Standards, witness Crowlev calculated

the mean and standard deviation for the adjusted R/VC ratios for the comparable group. Next,

using the mean and standard deviation, witness Crowley calculated the 90% confidence interval

around the estimate of the mean to determine the upper boundary of the mean Cor the comparable

group, which becomes the presumed maximum level. Id As noted in that Verified Statement,

the results are as follows for the three movements at issue in this complaint:

Presumed Maximum Rate for Issue Movements Using STB's December 20, 2007 RSAM
and R/VC>180 Factor

Item

3Q07 Per Car Rate
(including FSC)

3Q07 Variable Cost
Per Car

R/VC Ratio

Maximum R/VC
Ratio

Maximum Rate Per
Car

Ampthill Movement

$6426.42

$161801

397%

298%

$4821.67

Duart Movement

$5917.66

$1481.71

399%

292%

$4326.59

Washington
Movement

S5604.86

$1478.16

379%

292%

$4316.23

Witness Crowley made this calculation on the basis of the Board's December 20,2007

calculation of the RSAM and R/VO180 That calculation, in turn, was based on the cost of
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capital developed under a methodology that the Board has since discarded Specifically, in a

decision served January 17,2008, the Board decided "that the time has come to replace the

single-stage Discounted Cash Flow (DO) model we have used since 1981 to estimate the cost of

equity." Methodology to be Employed in Determining the Railroad Industry'* Cost of Capital,

decision served January 17, 2008 ("Changed Cost of Capital Methodology")

Congress has directed the Board to "ensure the availability of accurate cost information in

regulatory proceedings " 49 U.S.C. 10101(14). Thus, as a matter of law, the Board must

recalculate the KSAM and R/VC>180 figures developed in its December 20 decision in Ex Parte

347 (Sub-No. 2), by applying the "more current and precise techniques" adopted in Changed

Cost of Capital Methodology, p. 1., to the cost of capital underlying the RSAM and R/VC>180

benchmarks, since those figures play a central role in calculating maximum reasonable rates

under the Three-Benchmark procedure in Simplified Standards

In Changed Cost of Capital Methodology, p. 5. the Board determined that the single stage

DC1- methodology undcrl>ing the cost-of-capital used in the December 20 decision "had fallen

into disfavor in the finance and academic communities and that CAPM was a more current and

widely used approach to estimating the cost of equity " Indeed, the Board noted that the

railroads themselves "no longer seriously challenge the need to replace the 1981 DCF Model

with more current approaches." Id See also, id, p 7, note 12 Consequently, the Board held

that "|g|iven the central role this calculation plays in our economic regulation of the rail industry,

the time has come to modcrni/e our approach to address concern over continued use of the 1981

DCF Model." Id, p. 7. In light of the Board's own conclusions regarding the need to replace the

1981 DCF Model with a more current and precise approach, now that the Board has adopted

such an approach, it is legally obligated to apply that approach in this proceeding.
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Given the Board's January 17 Changed Cost of Capital decision; the fact that all of the

inputs to develop a cost of capital based on the new methodology are readily available and easy

to apply; the ccntrahty of the cost of capital to the calculation of the RSAM and R/VO180; and,

the fact that a decision in this case will not be due for live months and thus the Board has ample

time to calculate a new expansion ratio, the Board must recalculate the RSAM and R/VO180 to

reflect its new cost of capital decision.

In his Verified Statement, Witness Crowlcy has applied the procedures adopted by the

Board in its Changed Cost of Capua! Methodology1 decision to the RSAM and R/VO180 figures

for the years 2002 - 2005 Crowlcy V.S., pp 13-15. Application of the methodology adopted in

Changed Cost of Capital Methodology \\ould produce the following maximum R/VC ratios and

the following maximum rates per car:

Presumed Maximum Kate for Issue Movements Using STB's RSAM and R/VO180
Factors Developed By Using Changed Cost of Capital Methodology

Item

3Q07 Per Car Rate
( including FSC)

3Q07 Variable Cost
Per Car

R/VC Ratio

Maximum R/VC
Ratio

Maximum Rate Per
Car

Ampthill Movement

$6426 42

$1618.01

Duart Movement

S5917.66

$1481.71

397% 399%

277%

S4481 85

271%

$4015.43

Washington
Movement

$5604.86

$1478 16

379%

271%

$4005.81
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V. OTHER RELEVANT FACTORS DEMONSTRATE THAT THE PRESUMED
MAXIMUM LAWFUL RATE SHOULD BE ADJUSTED DOWNWARD

A. Even If the Board Does Not Apply the Procedures In Its Changed Cost of
Capital Methodology Decision To Recalculate the RSAM and R/VO180
Directly, It Should Adjust the Presumed Maximum Rate Downward on the
Basis of That Decision As an "Other Relevant Factor"

In Section IV above, DuPonl has argued that, as a matter of law, the Board must

recalculate the RSAM and R/VO180 factors to apply the most current, and more importantly

the most accurate, methodology for calculating the cost of capital in the critical "expansion ratio"

that it will apply to the comparison movements.

Even if the Board docs not believe that it must apply the procedures in its Changed Cost

of Capital Methodology decision to recalculate the RSAM and R/VO180 factors as a matter of

law. it should do so as part of its consideration of "other relevant factors." As presented by Mr.

Crowley, the application of the Changed Cos1/ of Capital Methodology procedures has a major

effect on the expansion ratio, and cannot be ignored. The cost of capital is, in fact, a major

clement in the railroad's cost structure, and to utilize the Board's most current and most precise

procedures is clearly relevant in the calculation of a maximum reasonable rate

B. The Board Should Adjust the Presumed Maximum Rate Downward To
Account for Information Relevant to the Long-Cannon Factors

Under 49 U.S.C. 10701 (d)(2)(A)-(C), the Board is required to give consideration to the

so-called "Long-Cannon" factors contained in that section, including (a) the amount of traffic

which is transported at revenues which do not contribute to going concern value and the efforts

made to minimize such traffic; and, (b) the amount of traffic which contributes only marginally

to fixed costs and the extent to which rates on such traffic can be changed to maximi/e the

revenues from such traffic, and (c) whether one commodity is assuming an unreasonable share of

the cost burden of the carrier 49 U S.C 10701(d)(2)(A)-(C).
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In its Rate Guidelines decision, the Board calculated two versions of the RSAM, with and

without an "efficiency adjustment." The RSAM with the "efficiency adjustment" rellected the

fact that the carrier was transporting some traffic at rates that were less than its variable cost,

and. in accordance with the first two Long-Cannon requirements, the "efficiency adjustment"

eliminated that iraflic from consideration in calculating the RSAM Rate Guidelines. 1 S.T.B at

1029-1030. In Rale Guidelines, the Board indicated that it would "took at both figures (the

adjusted and unadjusted RSAM figures) and treat them as the relevant starting range for our

consideration." Id, p. 1030. However, in its Simplified Standards decision, the Board

eliminated the efficiency adjustment, on the grounds that no party had requested the Board to

retain it. Simplified Standards, p. 19 M

Whether or not the Board formally retains an "efficiency adjusted" RSAM, the Board is

still required to consider the Long-Cannon factors in its determination of a maximum reasonable

rate The amount of traffic being carried at less than long-run variable cost must be considered

as an "other relevant factor" in a Three-Benchmark case.

In its decision in Docket No. 42093, BP Amoco Chemical Company v Norfolk Southern

Railway Company, served June 6,2005 ("HP Amoco"), the Board proposed to only use the

unadjusted (i.e.. without the efficiency adjustment) RSAM in that proceeding The Board ruled

in that decision that the "uncertainty" created by the range between the adjusted and the

unadjusted RSAM "did not appear justified by the objectives of the managerial efficiency

adjustment." Id, p. 10. The Board noted that the amount of revenue shortfall attributed to traffic

with an R/VC ratio below 100% cannot provide any reasonable approximation or useful

This issue is one of those subject to d Petition for Reconsideration m the Simplified Standards proceeding.
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surrogate for other inefficiencies in a carrier's system, and that the adjustment was outdated

because "there is no longer significant excess capacity in the rail industry." Id

But if there is in fact "no longer significant excess capacity in the rail industry." then

there is no reason for carriers to be transporting goods at less than long-run variable cost. Yet, as

shown in the analysis by Mr Crowlcy, see Crowlcy V.S., pp. 11-12, CSXT is in fact still

carrying traffic at rates that are less than variable cost as calculated under URCS

'I he l.ong-Cannon factors not only include a consideration of traffic that does not

contribute to going concern value, but also require the Board to consider "the amount of traffic

which contributes only marginally to fixed costs and the extent to which ... rates on such traffic

can be changed to maximi/e the revenues irom such traffic " 49 U.S.C 10701(d)(2)(B)

Even if traffic that is being transported at rates that produce a revenue to variable cost ratio

below 100% still contributes (on a short-run basis) to the carrier's going concern value, such

traffic is still contributing "only marginally" to the carrier's fixed costs, within the definition of

the second Long-Cannon factor, since such traffic is being transported at rates that are less than

long-run variable cost as calculated by URCS.

While the rates on such traffic might be justified if the earner has excess capacity (since

it would still be better for the carrier to transport that traflic even if such traffic contributes only

marginally to fixed costs), there is no justification for captive shippers to subsidize such traffic

when there is little or no excess capacity. '1 hus, the Board should credit, as an "other relevant

factor," the adjustment shown in Mr Crowlcy's Verified Statement calculating the RSAM value

when such below-vanable-cost traffic is eliminated. Sen Crowlcy V S , p. 12.
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VI. BOTH THE PRESUMED MAXIMUM LAWFUL RATE AM) THE RATE
PRODUCED BY THE APPLICATION OF OTHER RELEVANT FACTORS
MEET ALL OF THE REQUIREMENTS AND POLICIES OF THE STATUTE

Under 49 U.S C. 10704(a)(2), the Board is to make an adequate and continuing effort to

assist carriers in attaining adequate revenues, which are those sufficient, under honest,

economical and efficient management, to cover operating expenses, support prudent capital

outlays, repay a reasonable level of debt, raise needed equity capital, and otherwise retain capital

in amounts adequate to provide a sound rail transportation system. 49 U.S.C. 10704(a)(2).

There is no doubt that the rale levels DuPont set forth in this evidence meet those

requirements. Without considering evidence on "other relevant factors," the presumed maximum

reasonable rates SuPont sets forth in its evidence range from 292% to 298% of ihe carrier's long-

run variable cost - i.e., approximately three times a cost level that includes a return on variable

cost at the current cost of capital. These levels equal or exceed CSX Ps 4-year average RSAM

set forth in the Board's December 20,2007 decision in Ex Pane 347 (Sub-No. 2), Rale

Guidelines - Non-Coal Proceedings 'I hey far exceed the 4-year average revenue to variable

cost ratio of the average captive (i.e.. over 180% R./VC ratio) shipment as determined by the

CSXT's R/VC>180, as set forth in the same decision. Even considering evidence of "other

relevant factors," the rates DuPont seeks are far above the levels needed by CSXT for revenue

adequacy, especially if the reductions in the cost of capital under the Board's new methodology

are considered.

Revenues al this level meet all the requirements of the statute, and the Board should so

find.
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VII. CONCLUSION

DuPont respectfully requests the Board to

(1) find that the CSXVs common earner rales applicable to the transportation of the

commodities between the origins and destinations named in the Complaint are unreasonable;

(2) prescribe just and reasonable rates for the future applicable to the rail

transportation of DuPonl's traffic, pursuant to 49 U.S.C. §§ 10704(a)(l) and 11701(a): and.

(3) award DuPom reparations, plus applicable interest, in accordance with 49 U.S C.

§ 11704 for unlawful rales set by CSXT for the period beginning June 16, 2007 lo the effective

date of a decision by the Hoard prescribing just and reasonable rales.

Respectfully submitted

Nicholas J. DiMichael
Jeffrey 0 Moreno
Karyn A Booth
Eric W Hcyer
Thompson Mine LLP
1920 NSt N.W.. Suite 800
Washington, D.C 20036

Attorneys fur EI du Pont cltt Nemours and
Company

February 4,2008
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E.I. DUPONT DE NEMOURS AND COMPANY )
)

Complainant, )
)

v. ) Docket No. NOR 42099
)

CSX TRANSPORTATION, INC , )
)

Defendant. )

PART 11 - VERIFIED STATEMENTS
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BEFORE THE
SURFACE TRANSPORTATION BOARD

E.I. DUPONT Db NEMOURS AND COMPANY )
)

Complainant, )
)

v ) Docket No NOR 42099
)

CSX TRANSPORTATION, INC.. )

)
Defendant. )

VERIFIED STATEMENT OF MARY PILEGGI
E.I. DUPONT DE NEMOURS AND COMPANY

1. My name is Mary Pileggi. I am the U.S./Canada Regional Logistics Manager for

E.I. du Pont de Nemours and Company ("DuPont"or the "Company) in Wilmington, DE I have

been an employee of DuPont since December 1, 1999. Currently, I manage the transportation of

products and raw materials manufactured or acquired by DuPont in the U S and Canada. My

responsibilities include logistics, transportation equipment, safety, security, and supervision of

the negotiation and administration of contracts between DuPont and its carriers Prior to joining

DuPont, 1 worked for Conrail. I am submitting this Verified Statement in support of the

Company's claims that CSX Transportation, Inc ("CSXT") possesses market dominance over the

transportation of plastici/ers from Heydcn, NJ, to Washington, WV, and from Heydcn, NJ to

Duarl, NC. as well as over the transportation of synthetic plastic powder from Ampthill, VA to

Wyandotte, MI.
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I.
DUPONT RELIES UPON RAIL TRANSPOR I'ATION SERVICES FOR THE TRANSPORT

Ol' 1TS INPUTS AND PRODUC IS

2. DuPont is a global science company creating sustainable solutions essential to a

better, safer, healthier life for people everywhere Operating in more than 70 countries, DuPont

offers a wide range of innovative products and services for markets including agriculture,

nutrition, electronics, communications, safety and protection, home and construction, automotive

and apparel.

3 DuPont needs an efficient and competitive rail transportation network to remain

viable in the markets it serves, DuPont ships or receives approximately 60,000 rail cars annually

and has 39 active rail shipping locations in the United States along the Gulf Coast and East of the

Mississippi River DuPont tenders traffic to 38 US railroads, including all seven Class I's and

regional and shorthne carriers Eighty-eight percent of the rail transportation needs of DuPont

arc met by CSXT, UP. NS, and KCS. Of the 39 active rail sites, DuPont is captive to one carrier

at 32

4. DuPont and CSXT have had a scries of contractual relationships since 1988. and

CSXT is the largest rail transportation carrier for DuPont CSXT has access to 21 of the 39

DuPont rail sites and the Company is captive to CSXT at 16 locations DuPont ships or receives

a wide variety of commodities on CSXT, including plastics, ilmcnite ore, titanium dioxide,

sulfuric acid, chlorine, refrigerant gases, and limestone.

5 On June 15,2007, the most recent master agreement between DuPonl and CSXT

expired. That agreement covered freight transportation for a wide range of origin and destination

pairs Following unsuccessful negotiations on a new contract between DuPont and CSXT,
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during which CSXT sought to impose rate increases that averaged |' percent across all pertinent

traffic lanes. CSX f published common carrier tariff rates for many origin-destination pairs and

commodities that had previously been covered by the master agreement. The rates at issue in

this proceeding arc published in CSXT 97249, which I have attached as Pileggi Ex. 1.

TI
THERE IS NO INTRAMODAL COMPETITION

6. DuPont is captive to CSXT for rail service on each of the movements at issue.

CSXT is the only rail earner that serves the Duart and Washington destinations for the plasticizcr

movements and the only rail carrier that ser\es the Ampthill origin for the synthetic plastic

powder movement Thus, DuPont has no alternative to CSXT for rail transportation for any of

the three movements at issue

III.
THERE IS NO IN 1ERMODAL COMPk'l 1TION

A.
PLASTICI/ER SHIPMENTS

7. DuPont uses the plasticizer shipped on the Hcyden-Duart and Heydcn-

Washington routes in the production of Butacite® polyvinyl butyral interlayer. Bulacite® is

used in products with "visual" applications, such as automotive windshields and skylights, that

have stringent quality control requirements Because the quality standards are so exacting for

Butacite®. il is crucial for DuPont to minimize the exposure of plasticizcr to potential

contaminants to the greatest extent possible.

8. Historically, because of the Company's concerns about contamination of the

plastici/er it receives at its facilities from Heydcn, NJ, 100% of such shipments have been

handled by CSXT or its predecessor, Conrail The larger capacity of rail tank cars versus tank

1 All shaded lc<ct is HIGHLY CONHDEN 11AL and CONHDF.NTIAL information that has been redacted from the
public version of thu> pleading



PUBLIC VERSION

trucks minimizes the amount of handling of the plastici/er that must occur at loading and

unloading Four tank trucks arc required to hold the same amount of plaslicizer as one rail tank

car. Further, if the plasticizer were to be transloadcd from rail to truck or vice-versa, additional

exposure to contamination would occur, as the plasticizer would have to be pumped between the

tank truck and the rail car. When the plasticizer arrives at the Company's Washington and Duart

facilities, it is unloaded into large storage tanks that hold the equivalent of approximately 2 rail

lank cars, or approximately 8 lank truck loads.

9. Even if DuPonl did not have concerns about the potential for contamination of the

plasticizer, is still would not choose to ship the plasticUer by truck because of the cost. Shortly

before the expiration of the CSXT master agreement, while in negotiations with CSXT on a new

contract, DuPonl obtained truck rate quotes for the plasticizer movements. '1 he lowest rate,

provided by ̂ |̂ĵ ^^H< was a linchaul rate of S^B for the Heydcn to Duart movement

and S^B for the Heydcn to Washington movement. Pileggi Hx. 2, Since it takes four tank

trucks to equal the volume of one rail car, the rail car equivalent of the hnehaul truck rates would

be $H for Duart and $^| for Washington.

10. However, in addition to the linchaul rates, DuPont also would incur various other

costs associated with truck movements. One such cost would be a fuel surcharge which DuPont

estimates would add approximately S^| per truck for the 1 leydcn-Duart movement and $^|

per truck for the Hoyden-Washington movement. Truck fuel surcharges would thus add $H to

each rail car equivalent for the Heydcn-Duart lane and S^| for the Heydcn-Washington lane

11 Another cost would be detention and other accessorial charges Motor carriers

require that their tank trucks be unloaded immediately upon delivery. If DuPont is unable to do

so, it is required to pay detention charges until it can unload the truck. If the motor carrier drops
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the trailer at the facility for later unloading, DuPont incurs charges for trailer spotting and driver

dispatch DuPont estimates that these additional costs on top of the linchaul and fuel surcharges

would average approximately $H per truck, or $^H per equivalent rail shipment. Because

DuPont leases its rail cars, it can use the rail cars for storage without incurring any similar fees

for rail transport

12. DuPont also would face higher labor costs if the plasticizer shipments were

received by truck instead of rail. Because of the greater number of shipments that would be

required to haul the same total volume, DuPont would have to hire additional operators at an

estimated additional cost of $H^H annually at each of the Duart and Washington facilities.

Such operators are necessary because DuPont policies require that at least one operator be

present each time a truck is unloaded. Even if this cost could be spread evenly across the entire

volume of plastiei/er moves, these labor costs would add $H per rail car equivalent on the

Duart lane (based upon the H trucks thai would have been required to handle Duart's 2006

volume of | rail cars) Similarly, the added labor costs would add $H per rail car equivalent

on the Washington lane (based upon the H trucks that would have been required to handle

Washington's 2006 volume of | rail cars).

13 When all of the above costs are considered, the total truck cost to DuPonl to ship

plaslicizers from Heyden to Duart would be SJ^^ft and from Heydcn to Washington would be

14. In contrast to these truck costs, CSXT's tariff rate for the Heydcn to Duart

movement, including the fuel surcharge, was $5918 per car as of July 2007 In December 2007,

after DuPont alerted CSXT that its public tariff was lower than the rate it was charging DuPont,

CSX'I" reduced the line-haul rate to S5397. not including the applicable fuel surcharge Over and
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above this rate. DuPonl incurs $^| per month in lease and maintenance costs for these rail cars.

Based on an average of j^H round trips in 2006, the total per shipment cost of owning and

maintaining these rail ears is $̂ |. When these additional expenses arc added to CSXTs July

linchaul tariff rale and fuel surcharge*, the total per trip rail cost to move plasticizcr from

Heydcn to Duart is $^| per car, in contrast to the S|̂ | total cost associated with shipping

the same quantities by truck.

15. CSXTs July 2007 tariff rale for the Heyden to Washington movement, including

ihe fuel surcharge, was $5605 per car. Again, after DuPont pointed out that CSXTs public tariff

rate was lower than the rate it was charging DuPont, in December 2007, CSXT reduced the line-

haul rate to S5224 per car. not including the applicable fuel surcharge. DuPont incurs $H per

month in lease and maintenance costs for these rail cars. Based on an average of ̂ H round

trips per year, the total per shipment cost of owning and maintaining these rail cars is $H

When these additional expenses arc added to CSXTs July line haul tariff rate and fuel

surcharges, the total per trip cost to move plaslici/er by rail from Hcydcn to Washington is

S^H per rail car, in contrast to the S^^B total cost associated with shipping the same

quantities by truck.

B.
SYN'I HETIC PLASTIC POWDER SHIPMENTS

16 Although DuPont ships synthetic plastic powder by both truck and rail, DuPont

docs nol use trucks when rail is an option, unless its customer requires faster and more reliable

service than rail can provide In 2006, DuPont shipped ^H rail cars and ̂ B truck loads of

synthetic plastic powder over ̂ | origin-destination pairs. Of these, however, only | lanes had

a rail option furthermore, only H truck loads moved between the | rail-served O-D pairs,

meaning that only 2 4% of the total truck volumes moved over lanes that also had a rail option.
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17. On the Ampthill to Wyandotte route that is the subject of this case, in calendar

year 2006. DuPont tendered to CSXT ^| carloads of synthetic plastic powder. DuPont also

tendered | truckloads, or the equivalent of | rail cars

18. All of the Company's truck shipments on the Ampthill-Wyandolle route resulted

from orders from one customer, BASF, that required expedited delivery that CSXT could not

complete within the time required. CSXT's average transit time is almost 13 days one way,

leading to many circumstances where DuPont is forced to expedite synthetic plastic powder

shipments to Wyandotte in order to allow BASF to meet its production schedule. (A summary of

the data on CSX'l 's lime performance on the Ampthill-Wyandotte route is attached as Pileggi Ex.

3 ) The expedited nature of the Company's truck shipments to Wyandotte is illustrated by the

irregularity of those shipments For example, DuPonl did not tender any truck shipments to

Wyandotte during the months of January, 1-ebruary, July, October or December 2006 (A log

showing truck shipments from Ampthill to Wyandotte in 2006 is attached as Pileggi Ex. 4.)

DuPont also frequently tendered multiple truckloads bunched in one and two day spans.

19. DuPont relies much more heavily on rail for synthetic plastic powder

transportation than truck for the Amplhill-Wyandolte route because rail remains far less costly.

CSXT's tariff rate (including the July 2007 fuel surcharge) was originally $6426 per rail car In

December 2007. CSXT reduced the line-haul rate originally challenged by DuPont to $6000 per

car plus a fuel surcharge DuPont also incurs $|jj|| in lease and maintenance costs each month

per rail car. Based on an average of ̂ H round trips in 2006, the average equipment cost per

shipment is $^| Adding these additional equipment expenses to DuPont's hnehaul and fuel

surcharge expenses produces a total per trip rail transportation cost of $^H per car
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20. ^HH^^B DuPont's contracted motor carrier for the Ampthill-Wyandotte

route, charges S^B- This total price includes a linchaul charge of S^H, a July 2007 fuel

surcharge of Ŝ |. an axeragc of $| in additional operating costs for extra loading time, and

in vacuum and cleaning charges. The linehaul charge of $H is calculated based on

base charge of $^| plus $^| per mile; the mileage from Ampthill to

Wyandotte is 599 miles. (A copy of the applicable mileage rate provision of DuPont's contract

with ̂ |̂̂ ^ |̂ is attached as Pileggi Ex. 5.) Because 3.5 trucks would be needed to equal

the volume that just one covered hopper holds, the Company's equivalent truck cost for the same

volume that a single rail car can transport is approximately $^H- This is | percent more than

the rail cost DuPont incurs for the same route, even alter CSXT's B% rate increase in June.

21 Additional factors also drive DuPont to transport synthetic plastic powder by rail

when possible. DuPonl and its customer, BASF .incur more than three times the time and labor

expenses to load and unload the equivalent amount of synthetic plastic powder when it is

transported by truck instead of rail car High volumes of truck movements significantly increase

congestion within BASF's Wyandotte facility. Trucks also require additional storage capacity on

BASF's site because, unlike rail cars, trucks cannot be used to store a commodity until needed in

the production process without incurring significant detention and demurrage charges

(Examples of invoices reflecting such detention and demurrage charges on the Wyandotte route

are attached as Pileggi Ex. 6 ) Finally, BASF and the motor carrier must carefully coordinate

delivery times to ensure that the trucks can be unloaded promptly upon their arrival at

Wyandotte This consideration is not a concern for rail deliveries, as DuPont leases the subject

car shipments DuPont made in 2006 were convened to truck, approximately H additional bulk
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truckloads would be required, far more than the number of trucks BASF would accept at its

Wyandottc facility. Moreover, motor carriers have told DuPont thai there arc not sufficient

pneumatic trailers (the need for which is described below) available to handle that volume of

traffic

22. 1 he nature of the synthetic plastic powder itself also complicates loading and

unloading for DuPont and BAS1 While the product is a solid, and not a liquid, it is only

marginally less susceptible to contamination than the Company's plastici/er inputs. Further, the

synthetic plastic powder has a very low melting point of less than 100 degrees Fahrenheit. For

this reason, special temperature-controlled bulk pneumatic trailers must be used for motor

transport. The plastic powder's susceptibility to melting also requires DuPont and BASF to use

special equipment and techniques for loading and unloading the product. Traditional blower-

type conveyances can generate temperatures of up to 250 degrees Fahrenheit, and so DuPonl and

BASF rely on vacuum pump loading and unloading techniques to avoid product damage.
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PRIVATE PRICE LIST CSXT 97249

Containing
Confidential Information

for
DUPONT PATRON GROUP1

CONTAINING PRICES ON

CHEMICALS

Prices are subject to Increase, change or expiration Any change to prices will be shown In
supplements to or a reissue of this document, or through advanced notification. Except as
otherwise noted, ancillary charges contained In CSXT Tariff 8100 (Merchandise)/8200 (Coal)
Series, as of the date of shipment tender, shall apply.

EFFECTIVE: June 16,2007 EXPIRATION: May 31.2008
(except as otherwise noted)

CSX TRANSPORTATION
CHEMICALS

www ShipCSX com
Jacksonville. FL 32202

June 21,2007
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ABBREVIATION NAME OF CARRIER

CSXT CSX TRANSPORTATION. INC

June 21,2007
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CONTACT PERSONNEL

Please refer to www ShipCSX com

CURRENCY

Prices are stated and payable in U S. funds unless shipment is wholly within Canada,
then price is stated In Canadian funds.

June 21,2007
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PRIVATE PRICE LIST CSXT 97249 GENERAL RULES

ALTERNATION / NON-ALTERNATION OF PUBLICATION

Rail Transportation Contracts take precedence over prices published herein for the same
commodities over the same routes

Prices published in this private Price List will alternate with prices, with similar price
conditions, published in other private documents and take precedence over public price
documents

ALTERNATION OF PRICES

Prices in this publication will alternate with other prices, with similar price conditions, in
this publication, unless otherwise specified in an alternation provision documented in the
Private CSXT 97249 (0) workbook, sheet tab labeled CSXT Price List

CONFLICT OF RULES

The rules in this Price List will take precedence over rules contained In other separate
publications when shipments move under the prices contained in Private CSXT 97249 (0)
workbook

DESCRIPTION OF COMMODITIES AND INSPECTION

The description of commodity(s) on the Shipping Document will conform to the Standard
Transportation Commodity Code (STCC) and show the STCC Number(s). When
different prices are provided for the same commodKy(s) according to the type of packing
or package, the type of packing or package should be shown

The Carrier(s) reserve the right to Inspect shipments to determine applicable prices.
When the commodity(s) are found to be Incorrectly described, freight charges will be
collected according to the proper description

EMERGENCY ROUTING

When In the case of pronounced traffic congestion (not an embargo), washout, wreck or
other similar emergency, or through Carriers1 error, Carriers forward shipments via other
junction points of the same Gamers or via the lines of other earners party to the Price
List, the price to apply will be that specified In this Price List, but not higher than the price
applicable via the route of movement

EQUIPMENT MILEAGE ALLOWANCE

For mileage allowance provisions on pnvately owned or lease equipment please see
Private CSXT 97249 (0) workbook, sheet tab labeled CSXT Price Ust.

June 21,2007
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FUEL RATE ADJUSTMENT

In the event that the monthly average price per gallon of highway diesel fuel (as
determined below, the "HDF Average Price") equals or exceeds 200 0 cents. CSXT will
apply a mileage-based fuel adjustment to the linehaul rates and charges provided for in
this Contract or publication The fuel adjustment will be applied to each shipment having
a bill of lading or other shipping instruction dated on or after the first day of the second
calendar month following the calendar month of a given HDF Average Price
determination

The "HDF Average Price" for a month will be the average price for that month of U S. No
2 Diesel Retail Sales by All Sellers, as determined and published by the U S Department
of Energy. Energy Information Administration ("DOE-EIA") That average pnce will, in
calculating the HDF Average Price, be rounded to the nearest 1/10* of a cent applying
conventional rounding principles The fuel adjustment will be 1 cent per mile per rallcar for
every 4 cents per gallon, or portion thereof, by which the HDF Average Price for the
calendar month two months prior to the calendar month of shipment exceeds 199 9 cents.

The DOE-EIA publication referenced above can currently be found atwwweia doe gov.
On the home page select "Petroleum;" under "Prices" select "Weekly Retail Gasoline and
Diesel Prices," for the "Area" select "U S.," for the "Period" select "Monthly" then refer to
the data on the line entitled "Diesel (On-Hlghway)" Monthly data Is normally published
Wednesday after the last Monday of a given month If DOE-EIA ceases publication of the
above information, CSXT will employ a suitable substitute source of pnce or measure.

The mileage to be applied In calculating the fuel adjustment will be based on rail miles
between origin, mterchange(s) and destination, and can be found at www Cbx com On
the home page select "Customers,11 select "Prices, Tariffs, Fuel Surcharge," select "Fuel
Surcharge;" then select "Mileage" and follow the Instructions provided. Registration will
be required to use the ShlpCSX functions

INTERNAL ROUTING

Prices or routes published herein, to, from or via stations on CSXT, while on the rails of
CSXT, are applicable only over the shortest distance between the stations where
transportation Is performed by CSXT. except as otherwise specifically authorized by other
agreement(s), or unless handled out of route for Carrier's convenience.

INCORPORATION OF DOCUMENTS

Prices subject to rules and conditions of Railway Equipment Register, STCC 6001, OPSL
6000, UFC 6000, Rules Circular CSXT 4048 Series (Waste Shipments) when applicable,
and CSXT Tariff 8100 (MerchandiseX8200 (Coal) Series, unless otherwise noted

June 21.2007
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LOADING AND UNLOADING

Consignors and Consignees will load and unload cars.

Consignors must load all cars In accordance with the Association of American Railroads'
Circular 42 Series and appropriate AAR commodity loading publications and revisions
thereof, or as approved by Rail Gamers Involved. All unused securement devices must
be returned to and stored in the same car from which removed, and devices must be
secured To inquire about loading and unloading requirements for a participating Carrier
other than CSXT. contact that Camel's sales office For further information on CSXT
loading and unloading requirements, contact

Director - Freight Damage Prevention
CSX Transportation, Inc. - J815
PO Box 44085
Jacksonville, FL 32231-4085
800-327-9715 (Within U S )
904-279-6331 (Outside U S )

Temporary blocking, flooring or lining, corrugated fibreboard or plywood separators or
dividers, standards, strips, stakes or similar bracing or supports (hereafter referred to as
dunnage), bulkheads, partitions, temporary doors or door protection, not constituting a
part of the car, when required to protect and make freight secure for shipment, will be
furnished and Installed by Consignor at his expense

Transportation charges for dunnage, when made, shall be at the price applicable to the
freight which It accompanies

Consignee is responsible for unloading all material from the rail car. This Includes lading,
dunnage, loading or unloading enhancement materials, or any other miscellaneous
debris. Failure to comply with these rules will result in Consignee being charged for all
associated removal costs (minimum of $150 to a maximum of $500 per car).

When equipment Is found to be mlsloaded or overloaded, the Consignor will be given the
opportunity to correct the situation at the Consignor's expense. Consignor Is responsible
for all damage to freight, rail equipment, or both caused by misleading or overloading
For overloaded cars on CSXT, see CSXT Tariff 8100 Series.

Consignee is required to return and secure the same car, all railroad owned securement
devices removed to complete unloading, securely lock all bulkhead doors, return wooden
doors used In transportation of bulk commodities and close all exterior doors and hatches

June 21,2007
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LOSS AND DAMAGE LIABILITY OF CARRIER

The Gamer shall be liable for claims only If Gamer negligence is shown by the claimant to
be the proximate cause of the loss or damage

Carrier liability for shortage of goods shall be conditioned upon evidence of unauthorized
entry Into the rail car while the same Is in the possession of the Carriers

Carrier shall not be liable for special or consequential damages, Including market decline
claims, products deterioration, or other such claims based on delay tn transportation, nor
shall Carrier be liable for punitive damages or attorney fees

Gamer liability for damages or shortages is contingent upon Gamer or its agent receiving
immediate notification of all noted visible damages and/or shortages discovered dunng
the unloading of a rail car Damage or shortages discovered other than between 8 00
A.M and 5 00 P.M , Monday through Friday, are subject to reporting no later than 24
hours following unloading from rail car, Saturdays, Sundays, and Holidays excluded.
Concealed damage must be reported immediately upon discovery and made available for
inspection at point of delivery. Damage may be reported to: Telephone. 800-432-1032

Failure of the shipper to comply with packaging requirements of the Uniform Freight
Classification and AAR loading provisions shall be a defense to any claim for damage.

Any claim for loss or damage shall be filed within nine (9) months of the date the
shipment was delivered, or In the case of failure to make delivery, then within nine (9)
months after a reasonable time for delivery Any lawsuit or other action for the
enforcement or liability for loss of damage shall be instituted within one year after the
railroad first declines the claim Loss and Damage Claims should be filed with

Director - Freight Claims Services
CSX Transportation, Inc. - J815
PO Box 44085
Jacksonville, FL 32231-4085
800-327-9715 (WlthmUS)
904-279-6331 (Outside U S)

ONE CONSIGNOR, CONSIGNEE, AND DESTINATION

The name of only one Consignor, one origin, one Consignee and one destination shall
appear on a Shipping Document The Shipping Document may also specify the name of
a third party that will be billed for the freight charges or a party at the same destination to
be notified of the amval of the shipment See provisions in the Private CSXT 97249 (0)
workbook, sheet tab labeled CSXT Column Definitions.

June 21,2007
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OVERCHARGE CLAIMS

Claims for overpayment of charges must be in writing and received by Carriers no later
than three years after delivery or tender of delivery of shipment. Any lawsuit for
overpayment of charges must be filed within

A. three years after delivery or tender of delivery of shipment or

B six months from the date of Carriers' disallowance of the last timely filed claim,
whichever occurs later

For Overcharge Claim Information pertaining to a participating Camer other than CSXT
contact that earner's sales office

To Inquire on CSXT overcharge claims contact
Patron Overcharge Claims
CSX Transportation, Inc - J605
6737 Southpomt Drive South, 2nd Floor
Jacksonville, FL 32216-6177
904-279-4764

PACKAGING (applicable on regulated commodities)

Shipper must package all shipments governed by this Price List in accordance with Rules
5,40,41 and 51 of the Uniform Freight Classification, UFC 6000 Series, and exceptions
thereto as published In 2000 Series Tariffs.

June 21,2007
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PAYMENT OF CHARGES - EXTENSION OF CREDIT

Customers not on credit must pay freight and other accrued transportation charges prior
to transportation of a shipment if it is tendered "prepaid" and prior to placement of a
shipment if it Is tendered "collect". In order to establish credit with CSX Transportation,
Inc, contact:

CSX Transportation. Inc.
Credit Administration - J220
500 Water Street
Jacksonville. FL 32202
Telephone 904-366-3807
Fax. 904-366-4406

On-line at www csx com
a) Click on "Customers" (on menu bar)
b) Click on "Credit Application" under "Become a Customer"

If credit has been established with CSX Transportation, Inc, freight and other accrued
transportation charges shall be paid fifteen (15) calendar days or less from the billing
date

Freight and other accrued transportation charges may not be offset by overcharge, freight
damage or other claims.

CSX Transportation, Inc. reserves the nght to cancel the credit of any party and place the
responsible party (Consignee, Consignor, or other billed party) on a cash basis If the
party responsible for freight charges has not established credit with CSXT, or has their
credit cancelled by CSX Transportation. Inc, pursuant to 49 CFR, Section 1320 2, they
will be subject to Liquidated damages interest, In addition to the Liquidated damages
Interest shall not apply In Instance of clear dencal error on the part of CSX
Transportation, Inc. "Liquidated damages interest" means 20% of the charges due

PRICE APPLICATION

Actual City locations applying from or to stations within the switching district will be
designated as "SD" (Switch District) In the Private CSXT 97249 (0) workbook with sheet
tab labeled CSXT Price List.

Prices will NOT apply to/from stations within the switching distnct of a zip code, state,
FSAC (Freight Station Accounting Code), or NRB (National Rate Basis)

Prices In this Price List and other Price Lists may not be used to make a combination of
prices that defeat the through prices documented In this CSXT Price Authority

June 21,2007
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PRICE TERMS AND CONDITIONS (additional):

Gamer agrees to provide rail transportation service at the rates and subject to the
additional terms and conditions set forth In Private CSXT 97249 (0) workbook with sheet
tabs labeled CSXT Price List, CSXT Commodity Definitions, CSXT Column Definitions,
CSXT Location Groups, and CSXT Price List Terms The workbook Is a part of this Price
List and may be supplemented from time to time.

PROPORTIONAL APPLICATION OF PRICES (applicable only to Rule 11 rates)

When Price List proportional prices are used to construct through charges beyond the
geographic scope of this publication on a through Shipping Document, the Price List
charges will be assessed and billed separately by CSXT or other participating Carriers, as
appropriate Shipping Documents on such rebilled shipments must Indicate that the
shipment is made under Railway Accounting Rule 11. Industry agrees to specify on each
Bill of Lading and requests origin Carrier to place the following statement on the waybill'

"Charges to Gamers which are party to this Price List are separately collected
pursuant to Railway Accounting Rule 11."

REJECTED, REFUSED, RETURNED SHIPMENTS

Unless restricted, shipments reaching destination but unloaded (for reasons other than
the Carriers' errors), may be returned to the original shipping point via the reverse route at
the same price and conditions, unless a lower price exists for such return shipments

SHIPPING DOCUMENT

Prior to tender of freight, Consignor shall execute a Shipping Document similar In content
to the Uniform Bill of Lading. However this Price List shall override any Inconsistent
terms In the Shipping Document

10 June 21,2007
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I. INTRODUCTION

My name is Thomas D. Crowlcy I am an economist and President of the economic consulting

firm oi'L. E. Peabody & Associates, Inc. The Firm's offices are located at 1501 Duke Street. Suite

200, Alexandria. Virginia 22314, 5901 N. Cicero Avenue, Suite 504, Chicago, Illinois 60646 and

10445 N. Oracle Road, Suite 151, Tucson. Arizona 85737 My qualifications and experience arc

attached to this verified statement as Exhibit_(TDC-1).

II I duPont de Nemours and Company ("DuPonl1") is requesting that the Surface Transportation

Board ('"STB"') prescribe reasonable rates, service terms and reparations associated with the

transportation of non-hazardous commodities via CSX Transportation. Inc. ("CSX1") for the

following three (3) movements:

1 Plastic powder from Ampthill, VA to Wvandotte, MI (''Ampthill Movement");

2 Plasticizcrs from Heyden. NJ to Duart. NC ('*Duart Movement"): and

3 Plaslici/ers from Heyden, NJ to Washington. WV ('"Washington Movement")

I ha\e been requested to apply the STB's procedures for the '1 hree-Benehmark Methodology

specified in the STB's September 5. 2007 decision in Ex Parte No 646 (Sub-No. 1) Simplified

Slandtnlv for Rail Rate Case's ("Simplified Standards'') and provide the following information to

support DuPont's request:

1. The revenue / variable cost (""R/VC1*) ratio for each of the issue movements:

2. The selection of comparable CSXT movements from the S I'B's Unmasked Confidential
Waybill Sample (''Waybill Sample") for CSXT for each year 2002 through 2005,
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3. The upper boundary of the R/VC ratio for the comparable group (referred to as the
'"Maximum R/VC Ratio"') for each of the issue movements following the STB's procedures
specified in Simplified Standards:

4 The identification and quantification of other relevant factors; and

5 The relief to which Dul'onL is entitled for each issue movement.

My verified statement describes how I developed the above information and the results of my

analyses The remainder of my verified statement summarizes the analyses I have performed and

the results arc summarized under the following headings and in the accompanying Exhibits

II Re\enue/Vanable Cost Ratios for the Issue Movements

III. Maximum Revenue/Variable Cost Ratios for the Issue Movements

IV. Other Relevant Factors

V. Relief for DuPont
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11. REVENUE/VARIABLE COST
RATIOS FOR THE ISSUE MOVEMENTS

The first step in the STB's Three-Benchmark analysis is to calculate the R/VC ralio for the issue

movements. To develop an R/VC ratio, the rates and variable costs for each movement need to be

developed. These three components are discussed below under the following topics.

A. Rates for the Issue Movements

B. Variable Costs for the Issue Movements

C. R/VC Ratios for the Issue Movements

A. RATES FOR THE
ISSUE MOVEMENTS

Dupont's 3Q07 rates (including the July 2007 fuel surcharge) tor the issue movements are

shown in Table 1 below.

Idhlc I
JO07 Rates Per Car (Including Fuel Surcharge) for Issue Movements

11cm
(1)

1 3Q07 K.i(c Cosi IVr Car

2 July 2007 Fuel Surcharge Per Car *

3 lotalRalcl'erC.ir-JQ072

Amplhill -

WN undone
(2)

$6.272 00

SI 5-1 42

$6.426 42

1 leydun -

Putin

(3)

SS.7W 16

SMK30

1,5.917 66

CSXT Jul\ 2007 surcharge of $u 2(> per luadcd mile I rum CSX I I uel S
Line 1 Line 2

I leyden -

Washington

(4)

$5 486 XK

SI179H

$5.604 86

Publication 8661-A
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As shown in Table 1 above, the 3Q07 rates for the issue movements range from $5.604.86 per

car to S6.426.42 per car.

B. VARIABLE COSTS FOR
THE 1SSI.E MOVEMENTS

In the S1 B's October 30.2006 decision in Ex Parte No. 657 (Sub-No. 1) Maor Isw* in Rail

Rate Cti\et ("Major Issues"), the STB revised the variable cost procedures for late complaints. The

STB decided that \anable costs \vould be calculated using the STB's Uniform Railroad Costing

S>slem ("URCS") Phase MI cost program without adjustments The STB also identified the

following nine inputs to calculate unadjusted variable costs lor an issue movement

1. Railroad:

2. Loaded miles (including loop track miles):

3 Shipment type (local, originated delivered, bridge or received terminated);

4 Number of freight cars per shipment,

5 1 ons per car;

6. Commodil) (for loss and damage only):

7. Type of movement (single car. multiple cars or unit train):

8 Car ownership (railroad or private): and

9 Type of car.

Table 2 below shows the nine inputs that I incorporated into CSXT's URCS Phase III cost

program for each issue mov cmcnt.



o-

limn

(I)

Railroad

Loaded Miles

Shipment Ivpe

Number i»l Freight Car. Per Shipment

foiii PerC.ir

Commudil> (3-digit s!(.(.)

1 able 2
C S\ l> I-K< S Phase III Cost Proem in Ilium* Tor Ihr Issue \lo\vinrnts

Ampthill -

WlJllJlHlL'

(2)

Dujrt W.islnnuii'tii

(3)

(. ar Ownership

I ypi nt Car

LS\1 I'SM CSX I

772 1 51*! 5 58l>0

I L-niiinali-d (inginaied & 1 irmmaled f >ri(iin:ile(l & I ermmated

1 1 I

SO 90 'JO

2S2 2X1 2X1

Single Car Single Car Smgk Car

Private I'm me

Cmered Hopper

The nine items summarized in Table 2 were input into the Phase III cost program for each

movement and applied to the CSXT 2005 URCS unit costs. The base year 2005 costs for each issue

movement were then indexed to 3Q07 levels.

Table 3 below shows the base year 2005 variable costs and the 3Q07 indexed variable costs tor

eaeh of the three issue movements
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Table 3
STB's URCS Phase III Cost Pros ram Variable Costs Per Car

hem

(1)

1 2(H)5 Variable COM I'er Car i'

2 3Q07 Variable Cost I'cr Car I1

-' rxhihiijlUC-2)

Amplliill -
Wvandollc

(2)

SI 51229

SI 018 01

Hoyden -
Duart

O)

SI. 38-1 90

SI.4KI 71

1 icydcn -
Wiishinulon

(4)

SI 181 58

SI 478 16

As shown in Table 3 above, the 3Q07 \anuble costs for the issue movements range from

$1.478.16 per cur to 51,618.01 per car

C. R/VC RATIOS FOR
THE ISSUE MOVEMENTS

Table 4 below shows the base year 2005 variable costs, the 3Q07 indexed variable costs, the

3Q07 rales (including fuel surcharge) and the R/VC ratios for each issue movement
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Table 4
STB'sliRCS Phase 111 Cost Program \ unable Costs Per CwrundRAC Ratio

1

2

3

4

-

Ampthill -
Item Ve\ anilotte
(I) (2)

2005 Variable C o<t Per ( ar I S 1 5 1 2 21

3Q07 \ nn.ible t ost Per ( ar i S 1 61 8 n 1

*QU7 Kale per Ldr (Iniludmg
1 uel Surcharge) - SM2h 42

R/VC'Ralio- 3'J7°«

FxliihiM IIX -2)
T.ihle 1 above
1 me 1- Line 2 \ 100

lies den- lle>den-
Duart W.ishmuton
H) (4)

SMK4W SMSI 58

SI 4X1 71 SI478I6

S5.yi7<i6 S5h048o

As stumn in Table 4 above, the R/VC ratios for the issue movements range from 379% to

399%
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III. MAXIMUM UEVEME/VARIABLE
COST RATIOS FOR THE ISSUE MOVEMENTS

The STB"s decision in Simplified Standards specified Ihe procedures lo develop the Maximum

R/VC Ratio for the issue movements using the Three Benchmark Methodology I he results of my

analyses following the S11) procedures are summarized below under the following topics.

A. Selection of Comparable Mo\ emenls

B. Maximum R/VC Ratios for the lss»ue Movements

A. SELECTION OF
COMPARABLE MOVEMENTS

Hie S l'B pro\ ided DuPont with Waybill Samples for 2002 through 2005 containing all waybill

records in which CSX 1 was u participating railroad Mo\emenls with characteristics similar to each

issue movement were selected to form the "comparable group" for each issue movement '1 he

movements in the comparable group for each issue movement were selected based on the following

criteria.

1 The movement is classified as a non-hazardous commodity in the Waybill Sample,

2 CSXT originates and terminates the movement:

3. The rebill code is zero;1

4 1 he R/VC1 ratio is greater than 180%.

5 1 he car type is the same as the issue movement (i.e., tank car or covered hopper*);

- I he "Rebill Code" field in the Wa\bill Sample identities those records that are local movements \\iih a code of "0"
and those records that reflect onl> a portion of the movement with codes ot "1",' 2" or "3"
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6 The car ownership is private, and

7. The loaded miles are within a range of plus or minus ISO miles of the issue
movement loaded miles rounded to the nearest 50 miles -

I '\hibitjTDC-3) through Cxhibil_(TDC-5) eontain a listing of the comparable group for each

issue movement.^

B. MAXIMUM R/VC RATIOS FOR
THE ISSUE MOVEMENTS

To develop the Maximum R/VC Ratio Tor each issue movement. I followed the procedures set

forth in Simplilled Standards First, I selected the comparable group for each issue movement.

Next. I multiplied the R/VC for each comparable movement by the ratio ofthe CSXT RSAM and

R/VC^i,,,, four-year average contained in the STB's December 20.2007 decision in Kx Partc No. 347

(Sub-No 2) Ran Guidelines - Non-Coal PnttXtulineb ("Non-Coal Guidelines") I then calculated

the mean and standard deviation for the adjusted R/VC ratios for the comparable group. Next, using

the mean and standard deviation. I calculated the 90% confidence interval around the estimate of the

mean to determine the upper boundary ofthe mean for the comparable group which becomes the

threshold for determining if a rate is unreasonable -

Table 5 below compares the issue movement R/VC ratio to the Maximum R/VC Ratio

calculated following the STB's procedures.

- for example the loaded miles for the Ampthill Movement equal 772 I 772 1 miles rounded to (he nearest
MI miles is 750 miles, therefore, the mileage range tor comparable movements equals 600 to 900 mi lei.

-' 'I he selection process used to identify the comparable movements for each issue movement is included
in the electronic workpapers supporting my verified statement
I he calculation of
Exhibit (TDC-5)

- I he calculation of the Maximum R/VC Ratio for eaeh issue movement is shown in Exhibil_fl IX'-3) through
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Tables
Maximum Kate for Issue Movements UsineSTR's

1

2

3

4

5

6

ll

2
w

J1

;
'-

Hem

(1)

3Q07 Rate per Car ( Including fuel
Surcharge)-7

3Q07 Variable Cost per Car *

R/VC Ratio V

Maximum R/VC Ratio*

\Ia\imiiin Rale per Car -

Amount OA" I Rate per Car
Exceeds Maximum Rate per Car -

Table 1 above
I:ible3abo\c
Line l -Lme2x 100
1 \hihilj 1 DC-3 ) L'xhibuj 1 UC-4 ) and
1 me 2 \ 1 me 4
Line 1 - I me 5

Amptlnll -

W\ andnttc

(2)

S<i,42t) 42

SI 61X01

397%

208%

S-1 821 67

$1.604 75

IIxlnhiljmC-5)

KSAM and K/VO180

Heyden - llesdcn -

Duart Washmcton

(3) (4)

55 91 7 fid $5.60486

SI 481 71 $1.47816

399% 379%

2*)2°o 292%

S4.32(i5*J S43I623

$1.59107 SI 28863

As shown in Table 5 above. CSXT's rate for each oflhe issue movements (Line 1) exceeds the

rale based on the Maximum R/VC Ratio (Line 5) for the comparable group by an amount ranging

from $1,288 63 per car to S1.604.75 per car
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IV. OTHER RELEVANT FACTORS

In this section of m\ xenlied statement. I quantify and applv other rclc\ant factors to the issue

movements. The results of mv other relevant factor analyses are summarized below under the

following headings

A STB's RSAM Ratio Adjusted for Efficiency

13. S l IVs RSAM and R/VC 1JU1 Ratios Adjusted for the S'l li's New Cost of Capital
Methodolog)

A. STB'S RSAM RATIO
ADJUSTED FOR EFFICIENCY

I he S'l 13 \ CSXT RSAM calculation is based on all movements involving CSXT including

those movements that have an R/VC ratio of less than 1.0 1 ha\e recalculated CSX l"s 2002-2005

and 4-year average RSAM ratio after elimination of movements that ha\e an R/VC ratio less than

1.0 As show n in E\hibil_{TDC-6). tins calculation results in a 4-year average CSXT RSAM ratio

of 273% which is less than the STB's 4-year average CSXT RSAM of 292% n\hihit_(TDC-6) also

compares the RSAM to R/VC 1IW ratio used to adjust the R/VC ratios of the comparable movements

prior to eliminating non-compensatory traffic and after that traffic is eliminated, i e. a change from

1 24lol.16

fo quantify the impact of this modification. I substituted the 1 16 ratio ol the RSAM (excluding

movements with an R/VC of less than 1.0) to R/VC ,sn into the calculation of the Maximum R/VC

Ratio for each issue movement. Specifically. I adjusted the R/VC ratios of the comparable group
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by 1.16 instead of 1.24 and recalculated the Maximum R/VC Ratio for each issue movement - 1 he

results of this substitution are summan/ed in Table 6 below.

1

2

3

4

5

6

u

sf
2}

i
-'

Table o
Ma&imum Rate Tor Issue Movements Usiniz Efficients

Amplhill -

Item Wvrindudc

(1) (2)

3Q07 Rale per Car ( liKluding Fuel SM26 12

KJ07 Varuhk- C 1*4 per Lar * 5 I.MS 01

R/VC Ratio - 3V7%

Maximum K/VC Ratio with RSAM
Adjusted lor 1 ftkiciics - 281)%

Maximum R.ite per Cir - $4 530 13

Amount C S\ T Rale per Car
Iixteedx Maximum Rale per Car ? $ 1 .8^5 99

lahle 1 above
lahle 3 uhuve
Lmtr 1 Line 2 \ 100
Lleulronn. uorkpjpers
Line 2 x Line I
1 me 1 - Line 5

RSAM and R/VO180

1 Icvden - I leyden -
Dinirt Washington

(3) (4)

$5.917 6ft S5.ftiWX(>

S1.4K1 71 SI 47S 1ft

3W% 37l>°o

273% 273%

S4 045 07 $4.015 18

SI. 872 59 SI 569 48

As shown in J'ablc 6 above. CSXT's rale for each of the issue movements (Line 1) exceeds the

rale based on the Maximum R/VC Ratio using the RSAM adjusted lor efficiency (Line 5) for the

comparable group by an amount ranging from $ 1.569.48 per car to $ 1.895.90 per car.

5/ .,,- Sec electronic workpapcrs. files 'Efficient_Non-HazComparables Lane I xlsx" "Efficient_Non-Ha7
Comparablcs Lane 2 xlsx" and "Efficicnt_Non-I laz Comparables I ane 3 xlsx'1.
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B. STB'S RSAM AND R/VC>181, RATIOS
ADJUSTED FOR THE STB'S NEW
COST OF CAPITAL METHODOLOGY

In its January 17, 2008 decision in Ex Partc No 664 Methoduhev to he Employed m

Determining the Railroad Industry \\ Cmi of Capital (''Cost of Capital'"), the STB changed the

methodology used to calculate the railroad industry's annual cost of capital Specifically, the STB

replaced its single-stage Discounted Cash Flow ('"DCF") model with a Capital Asset Pricing Model

C'CAPM") to determine the cost ofequiiy component in the cost of capital calculation The cost of

capital i& used in the STB's URCS formula and impacts the unit costs for the return components used

by the URCS Phase III cost program

I incorporated the CAPM cost of capital into the calculation of the maximum rates for the issue

movements Analytical!}, 1 performed the following steps1

1. I developed the cost of capital for each year 2002-2005 using the CAPM methodology
contained in Cost of Capital. The result* arc shown in 1-Ahibil _(1 DC-7),

2. I modified all return on investment unit costs in the S1 B*s LRCS Phase 111 unit cost
files* for each year 2002-2005 by the ratio of the CAPM cost of capital to the single stage
DC I7 cost of capital for each year;

3. I recalculated the variable costs using the URCS Phase HI cost program for all
movements involving CSXT in the 2002-2005 Waybill Samples \\ilh an R/VC ratio
greater than 165;-

- As the RSAM and R/VC ratios arc based only on movements with an R/VC ratio greater than 180,1 only re-costed
those movements m the Waybill Sample that could potentially have an R/VC ratio of that level To account for the
lower variable costs resulting from the revised return unit costs and the reality that current R/VC ratios of less than
I SO for some movements would be changed to an R/VC ratio greater than 180.1 selected all movements with a
current R/VC ratio greater than 165
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4 I recalculated the RSAM and R/VC ratios based on the movements in the Waybill
Samples that exceeded an R/VC ratio of 180 using the revised costs: and

5 I performed the same calculations described above to determine the Maximum R/VC
Ratio for each issue movement

H\hibit_(TDC-8) shows the RSAM and R/VC>180 ratios and the adjustment ratio for the

comparable group R/VC ratios that result from using the CAPM cost of capital - Exhibit_( l'DC-8)

also compares the RSAM to R/VC;.1RO ratios used to adjust the R/VC ratios of the comparable

movements prior to using the CAPM cost of capital and after using the CAPM cost of capital, i.e..

a change from 1 24 to 1 15. The calculations of the Maximum R/VC Ratios for the three issue

movements, u^ing the RSAM to R/VC>|IO ratio based on the CAPM methodology, are contained in

my workpapcrs.- The rc&ulte of this analysis are summan/ed in Table 7 below

- These ratios do nol reflect (he efficiency adjustment described previously
- See electronic workpapcrs, files "CAPM_Non-l la/ Comparables Lane I xlsx1'," CAPM Non-Haz

Comparable*; Lane 2 xlsx" and "CAFM_Non-Haz Comparables Lane 3 xlsx "
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1 able 7

Maximum Rate for Issue Movements I'sine CAPM

1

2

1

4

5

h

4

hem

(1)

1Qu7 Rule pur I ar (Including 1 ucl
Surcharge )-

lytl7 V amble (. uM nor L ar *

R/Vl Rjliu :

Maximum R. \ C Ruim willi RS-\M
•\djusied for t M*M -

\1iL\iniiim Rale per C .ir -

\mounl (. S\ 1 Kule per 1 .ir
F\(,ceds Mnxnnum Rute per (. ar -'

lahle 1 above
1 able 3 abo\ e
Line 1 -Line 2 \ 10U
l-letimnk \\orkpapers
I me 2 \ Line 4
1 me 1 - 1 me 5

•\mpihill -

\\ % andolle
121

i6.42d 42

$1.6IK()I

W7-.

277"o

$4.4KI 89

SI. 944 53

RSAMund K/VC>I80

Mejden - lle>Jen -
Duarl \\jshinalnn

(^) (4)

«•'"- *""»
$1.481 71 SI.47X If.

VW% 37«*"o

27l"o 271%

S4.01543 S4005KI

M.90223 SI 5(W()5

Assho\vn in 1 able 7 above. CSXT's rale lor each of the issue mo\ements(Line Dexceedsthe

rate based on the Maximum R/VC Ratio using the RSAM and R/VC.1W ratios adjusted for the

CAPM cost of capital (Line 5) for the comparable group by an amount ranging JromS 1.599.05 per

car to $1.944.53 per car
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V. RELIEF FOR DL'PONT

In this section ol'mv \enfied statement. T present the relief that DuPonl is entitled to for the

issue mo\cmenls based on the methodologies described above. The results of m\ analyses are

shown in Table 8 below.

1 uNc K

Fslimatcd Relief to DuPont For Movements At Issue

1

2

Jt

4

Miueiiwnl
(1 )

\mpthill VA - W\andi>llc, Ml

llc\dcn NJ-Duart NC

Mqikn.NI-UdshmBlon \\V

f olul

(in lliousfinds)
[JclM'd OH

tnicicnl
SIWsKS\M RS\M.md

and RAX.-- 180 R\CMXl)
(2) (3)

$807 SI. 024

*SH S081

su m
$1 7^4 &2.04A

CAI'M
US AM .uul
RA'LMXO

(4)

51.050

sw

SHI

S2.IWM

As shown in I able 8 above. DuPont is entitled to reheftotalmg $ I 73 million using the STB's

RSAM and R/VC iK,. ratios subject to the appropriate cap in Three-Benchmark cases The relief

increases to $2.05 million using the RSAM and R/VC .1Su ratios adjusted for efficiency and to S2.09

million using the RSAM and R/VC „„, ratios adjusted onl> tor the CAPM cost of capital

(i.e, unadjusted for efficiency)-, again bubjecl to the appropriate cap

- See electronic workpapers. tile "Non-Ha/ Relief Summars xls" tor the detailed calculations



VERIFICATION

COMMONWEALTH OF VIRGINIA )

CITY OF ALEXANDRIA )

I, THOMAS D. CROWLEY, verify under penalty of perjury that I have read the foregoing

Verified Statement of Thomas D. Crowley, that I know the contents thereof, and that the same

are true and correct. Further, I certify that I am qualified and authorized to file this statement.

Thomas D. Crowley

Sworn to and subscribed
before me this day of February 4, 2008

Diane R. Kavounis
Notary Public for the State of Virginia

My Commission expires: November 30. 2012
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STATEMENT OF QUALIFICATIONS

My name is Thomas D. Crowley. I am an economist and President of the economic

consulting firm of L. E. Peabody & Associates, Inc. The firm's offices are located at 1501 Duke

Street, Suite 200, Alexandria, Virginia 22314, 5901 N. Cicero Avenue, Suite 504, Chicago,

Illinois 60646 and 10445 N. Oracle Road, Suite 151, Tucson, Arizona 85737.

I am a graduate of the University of Maine from which I obtained a Bachelor of Science

degree in Economics. I have also taken graduate courses in transportation at George Washington

University in Washington, D.C. I spent three years in the United States Army and since February

1971 have been employed by L. E. Peabody & Associates, Inc.

I am a member of the American Economic Association, the Transportation Research Forum,

and the American Railway Engineering and Maintenance-of-Way Association.

The firm of L. E. Peabody & Associates, Inc. specializes in solving economic, marketing and

transportation problems. As an economic consultant, I have organized and directed economic

studies and prepared reports for railroads, freight forwarders and other carriers, for shippers, for

associations and for state governments and other public bodies dealing with transportation and

related economic problems. Examples of studies 1 have participated in include organizing and

directing traffic, operational and cost analyses in connection with multiple car movements, unit

train operations for coal and other commodities, freight forwarder facilities, TOFC/COFC rail

facilities, divisions of through rail rates, operating commuter passenger service, and other studies

dealing with markets and the transportation by different modes of various commodities from both

eastern and western origins to various destinations in the United States. The nature of these



Exhibit_(TDC-l)
Page 2 of 5

STATEMENT OF QUALIFICATIONS

studies enabled me to become familiar with the operating practices and accounting procedures

utilized by railroads in the normal course of business.

Additionally, I have inspected and studied both railroad terminal and line-haul facilities used

in handling various commodities, and in particular unit train coal movements from the Powder

River Basin to various utility destinations in the midwestern and western portions of the United

States and from the Eastern Coal Fields to various destinations in the Mid-Atlantic, northeastern

and southeastern portions of the United States. These operational reviews and studies were used

as a basis for the determination of the traffic and operating characteristics for specific movements

of coal and numerous other commodities handled by rail.

I have frequently been called upon to develop and coordinate economic and operational

studies relative to the acquisition of coal and the rail transportation of coal on behalf of electric

utility companies. My responsibilities in these undertakings included the analyses of rail routes,

rail operations and an assessment of the relative efficiency and costs of railroad operations over

those routes. I have also analyzed and made recommendations regarding the acquisition of railcars

according to the specific needs of various coal shippers. The results of these analyses have been

employed in order to assist shippers in the development and negotiation of rail transportation

contracts which optimize operational efficiency and cost effectiveness.

Moreover, I have developed numerous variable cost calculations utilizing the various formulas

employed by the Interstate Commerce Commission ("ICC") and the Surface Transportation Board

("STB") for the development of variable costs for common carriers, with particular emphasis on
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the basis and use of Rail Form A and its replacement costing formula the Uniform Railroad

Costing System ("URCS"). I have utilized Rail Form A/URCS costing principles since the

beginning of my career with L. E. Peabody & Associates Inc. in 1971.

I have frequently presented both oral and written testimony before the ICC, STB, Federal

Energy Regulatory Commission, Railroad Accounting Principles Board, Postal Rate Commission

and numerous state regulatory commissions, federal courts and state courts. This testimony was

generally related to the development of variable cost of service calculations, rail traffic and

operating patterns, fuel supply economics, contract interpretations, economic principles

concerning the maximum level of rates, implementation of maximum rate principles, and

calculation of reparations or damages, including interest. I presented testimony before the

Congress of the United States, Committee on Transportation and Infrastructure on the status of

rail competition in the western United States. I have also presented testimony in a number of

court and arbitration proceedings concerning the level of rates, rate adjustment procedures, rail

operating procedures and other economic components of specific contracts.

Since the implementation of the Staggers Rail Act of 1980. which clarified that rail carriers

could enter into transportation contracts with shippers, I have been actively involved in negotiating

transportation contracts on behalf of coal shippers. Specifically, I have advised utilities

concerning coal transportation rates based on market conditions and carrier competition,

movement specific service commitments, specific cost-based rate adjustment provisions, contract

reopeners that recognize changes in productivity and cost-based ancillary charges.



Exhibit JTDC-1)
Page 4 of 5

STATEMENT OF QUALIFICATIONS

1 have been actively engaged in negotiating coal supply contracts for various users throughout

the United States. In addition, I have analyzed the economic impact of buying out, brokering,

and modifying existing coal supply agreements. My coal supply assignments have encompassed

analyzing alternative coals to determine the impact on the delivered price of operating and

maintenance costs, unloading costs, shrinkage factor and by-product savings.

I have developed different economic analyses for over sixty (60) electric utility companies

located in all parts of the United States, and for major associations, including American Paper

Institute, American Petroleum Institute, Chemical Manufacturers Association, Coal Exporters

Association, Edison Electric Institute, Mail Order Association of America, National Coal

Association, National Industrial Transportation League, North America Freight Car Association,

the Fertilizer Institute and Western Coal Traffic League. In addition, I have assisted numerous

government agencies, major industries and major railroad companies in solving various economic

problems.

i

In the two Western rail mergers that resulted in the creation of BNSF Railway Company and

Union Pacific Railroad Company and in the acquisition of Conrail by Norfolk Southern Railroad

Company and CSXT, I reviewed the railroads' applications including their supporting traffic, cost and

operating data and provided detailed evidence supporting requests for conditions designed to maintain

the competitive rail environment that existed before the proposed mergers and acquisition In these

proceedings, I represented shipper interests, including plastic, chemical, coal, paper and steel

shippers
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I have participated in various proceedings involved with the division of through rail rates.

For example, I participated in ICC Docket No. 35585, Akron. Canton & Younestowi Railroad

Company, etal. v. Aberdeen and Rockfish Railroad Company, etal. which was a complaint filed

by the northern and midwestern rail lines to change the primary north-south divisions. 1 was

personally involved in all traffic, operating and cost aspects of this proceeding on behalf of the

northern and midwestern rail lines. I was the lead witness on behalf of the Long Island Rail Road

in ICC Docket No. 36874, Notice of Intent to File Division Complaint by the Long Island Rail

Road Company.

As a result of my extensive economic consulting practice since 1971 and my participating in

maximum-rate, rail merger, and rule-making proceedings before various government and private

governing bodies, I have become thoroughly familiar with the operations, practices and costs of

the rail carriers that move coal over the major coal routes in the United States.
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3O07 Vinable Costs for DuPont's Non-Hizanlom Movements on CSXT

Ongin
Destination

UKCS PHASE 111 INPUT ITEM
1 Railroad
2 Type of Shipment
3 One-Way Distance (Loaded Miles)
-1 Type of Car (L-RCS Code)
5 Number of cars
6 Car Ownership
7 Commodity Type (STCC)
S Weight (ions per car)
9 Type of Movement

Cosi Item
0)

Gross Ton-mile
Locomotive uml-milc
Carload Clerical
Crew Wage
Train-mile other
SPM - O&T, Interchange, I&I
Private Car Rental
Loss & Damage

Total

Ampthill. Va
Wyandolte, MI

INPUT
CSXT
OT (Originate & Terminate - Local)
7721
Covered Hopper (URCS Code 06)
1
Private
282 - Plastic Materials
80
Single Car

2005 Phase IJI

QE&
(2)

S238 62
S208 01
$25 56

S18026
$1696

SI 64 99
S4207
S1236

DRL
(3)

$6455
$2532

SO 19
$1360

ROI
(4>

$195 74
$3802

SO 30
$51 10

Total
(5)

$49890
$271 36

S2556
$18026

S1744
$22969

S4207
512 36

SOURCE
DuPont
DuPont
PCRail, Version lOfPrauica], Famihicd)
DuPont
DuPont
DuPont
DuPont
DuPont
DuPoat

Make- Total mcl
Whole make-whj>lg

(6) I?)

$408 90
$27136

$925 $3481
$18026
$1744

$225 40 $455 09
$4207
$1236

Indexed to
3O07I/

(8)

$533 78
$290 33
$3724

S 192 87
$1866

S486 90
$4501
S1322

$1.27764 $23465 51,51229 $1,61801

I/ CSXT index from annual 2005 to 3Q07 - 1 06991



3O07 Variable Costa for DuPont's Non-Hazardous Movements on CS\T

Origin
Destination

t'RCS PHASE 111 INPL'T ITF.M
I Railroad
2 Type of Shipment
3 One-Wa> Distance (Loaded Miles)
4 TvpcofCar(URCSCode)
5 Number of cars
6 Car Ownership
7 Commodity Type (S fCCj
8 Weight (tons pe' car)
9 Tvpe of Movement

Heyden, NJ
DuartNC

1NPIIT
csxr
OT (Originate & rermmate - Local)
5915

SOURCK
DuPont
DuPont
PCRail, Version 10 CPrauical,

Tank > 22,000 gallons fURCS Code 161
1
Private
281 - Industrial Chemicals
90
Single Car

DuPont
DuPont
DuPont
DuPont
DuPont
DuPom

ExhibitJTDC-2)
Page 2 of 3

FamiLzcd)

2005 Phase III

Qost Item
in

Gruit *I on-mile
Locomotive unit-mile
Carload Clerical
Crew Wage
Train-mile other
ShM - O&'l . Interchange, I&l
Private Car Rental
Loss &. Damage

QER
(2)

$21228
$18632
52556

SI6363
$1539

SI 53 68
S^l 81

SO 96

DRL
(31

S5742
S2268

$017
SI267

ROI
(4)

$174 13
S3406

SO 27
S4760

Tfltal
t5»

S443 84
S243 05
$2556

$163b3
$1583

$213 95
$5181

SO 96

Make-
Wholc

(6)

$925

S21703

Total ind
make-whole

(7)

$44384
$243 05

S3481
$16363
$1583

$4)097
$5181

SO 96

Indexed to
3Q07 I/

/||\
\"J

S474 87
S26004

S3724
$175 07

$1694
$461 10

S5543
$102

lota] $1 158 63 $22628 $1.38-1 90 $1,48171

CSXT index from annual 2005 to 3Q07 - 1 06991
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3O07 Vambk Costs for DiiPnnt'x Non-Hazardon* Movements on CSXT

Origin
Destination

URCS PHASE 111 INPUT ITEM
1 Railroad
2 Type of Shipment
3 One-Way Distance (Loaded Miles)
4 Type ol Car (URCS Code)
5 Number of cars
6 Car Ownership
7 Commodity Type (.STCC)
8 Weight (tons per tar)
9 Type of Movement

CflsUKm
(i)

Gross Ton-mile
Locomotive unit-mile
Carload Clerical
Crew Wage
Train-mile other
SEM - O&'l . Jnlerchangc, l&I
Private Car Renlal
Loss & Damage

Heyden, NJ
Washington, WV

INPTT
CSXT
Ol (Originate & terminate- Local)
5899
1 ank > 22,000 gallons (URCS Code 1 6)
I
Private
281 - Industrial Chemicals
90
Single Car

2003 Phase III

OPR
(2)

S2M57
$18570
52556

S163 12
51535

S15353
S5I63

SO 96

DRL
(3)

55723
52260

5017
$1266

BQi
(4)

5173 55
S3395

SO 27
54756

Total
f5)

544234
5242 25
S2556

5163 12
$1579

S213 75
55163
$096

SOURCE
DuPont
DuPont
PCRaiL Version 10 (Practical. Famihzed)
DuPont
DuPont
DuPont
DuPont
DuPont
DuPont

Make- Total incl
Whole [pake-whole

(6) (71

S442 34
5242 25

$9 25 $34 81
$163 12
51579

$21692 543067
$5163
5096

Indexed to
3O07I/

(8)

$47327
525919
$3724

$17453
$1689

$460 78
555 24

5102

Total 51.15540 522617 51,381 58 $1,478 16

I/ CSXT index from annual 2005 to 3Q07 - 1 06991



U o
C -

.0

X



3 =
Q -
•— 4)•

UJ

H
U



•? «*-
_ 41
X— 9ila
- a.

Qw
U

Q



E.\hibH_(TDC-6)
Page 1 of2

Summary of CSXT Ratios of RSAM to
R/VC ^,M (Excluding R/VC ,,™ ShortfalH - 2002 to 2005

-

RSAM
1 . STB Decision \l
2 CSXT Waybill Data Based on R/VC >l8tl2/

R/VC,.«n3/
3. STB Decision I/
4. CSXT Waybill Data Based on R/VC >1802/

RSAM to R/VC Ratio 4/
5. STB Decision
6. CSXT Waybill Data Based on R/VC >m2/

4-Ycar
Average

(I)

292
273

236
236

1 24
1.16

2005

(2)

300
283

236
236

•

1.27
1.20

2004
(3)

292
272

231
231

1.26
1 18

2003
(4)

292
273

239
239

1.22
1.14

2002
(5)

286
262

238
238

120
1.10

!/ STB Ex Parte No. 347 (Sub-No. 2) decided December 20, 2007. The actual calculated 4 year average
for RSAM is 292.5 or 293

21 STB Ex Parte No. 646 (Sub-No. 1) decided September 4, 2007, p 10. "Potentially captive traffic is
defined as all traffic priced above the 180% R/VC level..."

3/ All R/VC >]go ratios calculated without rounding.

R/VC ratios are calculated by taking the total move revenue divided by the total move variable cost.
Expanded miscellaneous charges have been included in the revenue.

4/RSAM-R/VC >180
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Comparison of Railroad Industry Cost of Capital
Based on the STB's Single Stage Discounted Cash
Flow Model ("DCF") to the STB's Capital Asset
Pricing Model f'CAPM11! - 2002 through 2005

STB Cost of Capital
DCF Model

Year

0)

1 2002

2 2003

3 2004

4 2005

After Tax
(2)

98%

94%

101%

122%

I/ Pre-Tax 21
0)

137%

133%

145%

179%

CAPM
After Tax

(4)

81%

79%

84%

92%

3/ Pre-Tax 3/
(5)

11 1%

1 1 0%

1 1 8%

132%

I/ STB Decisions in Ex Parte No 558
21 With equity adjusted to pre-tax levels, used in the STB's URCS formula
37 Based on the methodology from the STB's January 17, 2008

decision in Ex Parte No 664
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Summary of CSXT Ratios of RSAM to

R/VC ^ (Using CAPM Methodology) - 2002 to 2005

RSAM
1. SI B Decision i/
2. CSXT Waybill Data Based on R/VC >I802/

R/VC,,«n3/

3. STB Decision I/
4. CSXT Waybill Data Based on R/VC >|802/

RSAM to R/VC Ratio 4/
5. STB Decision
6 CSXT Waybill Data Based on R/VC >I802/

4-Year
Average

0)

292
281

236
245

1.24
1.15

2005
(2)

300
279

236
247

I 27
1.13

2004
(3)

292
285

231
242

1.26
1.18

2003 2QQ2
(4) (5)

292 286
283 275

239 238
245 245

1.22 1 20
1.16 1.12

I/ STB Ex Parte No. 347 (Sub-No. 2) decided December 20, 2007. The actual calculated 4 year average
for RSAM is 292 5 or 293.

2/ STB Ex Parte No. 646 (Sub-No. 1) decided September 4, 2007, p. 10. "Potentially captive traffic is
defined as all traffic priced above the 180% R/VC level..."

I/ All R/VC >lgo ratios calculated without rounding.
R/VC ratios are calculated by taking the total move revenue divided by the total move variable cost.
Expanded miscellaneous charges have been included in the revenue.

4/RSAM-R/VC> ]80
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PUBLIC VERSION

BEFORE THE
SURFACE TRANSPORTATION BOARD

El DUPONTDENkMOURS AND COMPANY )
)

Complainant, )
)

v ) Docket No. NOR 42099
)

CSX TRANSPORTATION, INC.. )
)

Defendant. )

PART III-EXHIBITS

Exhibit A List of 2004 and 2005 Waybill Movements with R/VC Ratios > 1 8 Moving
Under CSX I PPQs
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I hereby certify thai I have on this 4th day of February 2008, served a copy of the

foregoing Complainant's Opening Evidence on Paul Moatcs and Paul Hemmcrsbaugh, Sidley

and Austin, 1501 K Street, NW, Washington, D.C 20005, via hand delivery and email.

Jeffrey O. Moreno


