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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Docket No. FD 36213 

SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION -
PETITION FOR DECLARATORY ORDER 

Santa Cruz County Regional Transportation Commission ("SCCRTC") requests that the 

Board exercise its discretion under 5 USC §554(e) and 49 USC §1321 to remove uncertainty, 

and declare that the transaction described herein between SCCRTC and St. Paul & Pacific 

Railroad Company, LLC ("SPR") is not subject to the Board's regulatory authority, and that 

SCCRTC will continue not to be subject to the Board's regulatory authority as a carrier, under 

the Board's precedents, namely State of Maine, Department of Transportation Acquisition and 

Operation Exemption Maine Central Railroad, 8 ICC 2d 835 (1991) ("State of Maine") and its 

progeny. 1 

BACKGROUND 

In 2012, SCCRTC, a public agency created under the law of the State of California, 

acquired the physical assets of an approximately 31-mile line of railroad (the "Line") owned by 

Union Pacific Railroad Company ("UP") between milepost 0.433 at Watsonville Junction, and 

milepost 31.39 in Davenport, in Santa Cruz County, California. SCCRTC acquired only the 

physical assets of the Line, with UP retaining a permanent freight easement which was 

subsequently transfen-ed to Santa Cruz and Monterey Bay Railway Company ("SCMB") in order 

SCCRTC recognizes that the Board would still have authority over the railroad line, and 
over the operator of the line as the freight common can-ier. See Friends of the Aquifer, STB 
Finance Docket No. 33966 (served August 15, 2001), slip op. at 4. 
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that SCMB could provide common carrier freight service over the Line. 2 The SCMB operations 

have been conducted pursuant to an Administration, Coordination and License Agreement 

("ACL Agreement") entered into by SCCRTC and SCMB. The Board reviewed the ACL 

Agreement and the Quitclaim Deed (with reserved freight easement), and determined that the 

transaction did not conflict with State of Maine, that the proposed acquisition of assets would not 

constitute the acquisition of a railroad line under 49 U.S.C. §10901(a)(4), and that SCCRTC 

would not become a carrier as a consequence of the transaction.3 

SCMB has operated the Line since that time. Late last year with SCMB unable to keep 

up with its common carrier obligations and the obligations under the ACL Agreement, SCMB 

and SCCRTC agreed that SCCRTC should seek a new third party operator for the Line. 

Accordingly, SCCRTC issued a new Request for Proposals ("RFP"), and as a result of the RFP 

process chose Progressive Rail Incorporated ("PGR") and its newly-formed subsidiary St. Paul 

& Pacific Railroad Company, LLC ("SPR") as the new operator. SCMB has agreed to transfer 

its retained freight easement under the Quitclaim Deed to SPR, and SCCRTC, PGR and SPR 

have negotiated a slightly revised Administration, Coordination and License Agreement ("New 

ACL Agreement") to govern the relations between SPR as operator and SCCRTC as property 

owner. 

In late May, while the parties were negotiating the New ACL Agreement, SCMB 

suddenly ceased operations as a result of Federal Railroad Administration ("FRA"). To facilitate 

a prompt change in operators and limit the break in service, on July 16, 2018, SPR filed a change 

in operators exemption notice in STB Docket No. FD 36207, and PGR filed a continuance in 

2 Santa Cruz and Monterey Bay Railway Company - Acquisition and Operation Exemption 
- Union Pacific Railroad Company, STB Docket No. 35659 (served August 17, 2012). 
3 Santa Cruz County Regional Transportation Commission - Petition for Declaratory 
Order, STB Docket No. FD 35653 (served September 7, 2012), slip op. at 4. 
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control exemption notice in STB Docket No. 36208. Although SCMB has since been able to 

resume operations, SCCRTC and SPR still plan to promptly proceed with the change in 

operators. SCCRTC is filing this Petition to confirm that the entry into the New ACL 

Agreement will not change the Board's prior findings regarding SCCRTC's status as a non-

earner. 

ARGUMENT 

As noted, SCCR TC has previously been before the Board with respect to its acquisition 

of the Line, the retained freight easement in the Quitclaim Deed from UP, and the agreement 

governing the relations between SCCRTC and the freight operator. Initially, in April, 2011, in 

Santa Cruz [County] Regional Transportation Commission - Petition for Declaratory Order, 

Docket No. FD 35491, SCCRTC filed a Petition for Declaratory Order ("First Petition") 

requesting that the Board declare that the transactions described therein among SCCRTC, UP 

and Sierra Northern Railway ("SERA") were not subject to the Board's regulatory authority, and 

that SCCRTC would not be subject to the Board's regulatory authority as a carrier, under the 

Board's State of Maine precedents. The Board, in a decision served on August 22, 2011, raised 

questions about the permanence and exclusivity of the freight operating easement reserved by 

UP, and about whether SCCRTC's rights under the proposed ACL Agreement would allow 

SCCRTC to unduly interfere with SERA's operation of the Line and the ability of SERA to 

fulfill its common carrier obligations. The August 22 Decision permitted SCCRTC to submit a 

modified quitclaim deed (with a reserved freight easement) and a revised ACL Agreement to 

address the Board's concerns. SCCRTC did so, and in a decision served December 15, 2011 (the 

"December 2011 Decision"), the Board found with respect to the revised Quitclaim Deed and 
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revised ACL Agreement: 

Collectively, these modifications to the proposed Quitclaim 
Deed and ACL Agreement comport with the State of Maine 
requirements, in that the seller would retain a permanent, exclusive 
freight rail operating easement and the subsequent third-party 
easement owner/operator would maintain sufficient control over 
the line to carry out its common carrier operations. Although the 
ACL Agreement contains provisions regarding the term of that 
agreement, as well as its termination and expiration, these 
provisions cannot be interpreted or enforced in a way that would 
affect Sierra's common carrier service. Moreover, as several of the 
parties' revisions suggest, the Freight Easement preserves Sierra's 
common carrier rights and obligations as to the Line unless and 
until the Board approves a transfer of the Freight Easement to 
another carrier or approves discontinuance of Sierra's service. 

Based on this record, we find that nothing in the proposed 
transaction would affect the continuing validity of Sierra's 
permanent, exclusive Freight Easement, or would otherwise 
unduly interfere with Sierra's ability to fulfill its common carrier 
obligation. Therefore, the proposed transaction is consistent with 
State of Maine, and the proposed acquisition of the assets of the 
Line by Santa Cruz would not constitute the acquisition of a 
railroad line under 49 U.S.C. §I0901(a)(4) or cause Santa Cruz to 
become a rail carrier. Under these circumstances, we declare that 
the transaction, as proposed, does not require Board authorization 
under 49 U.S.C. §10901. 

December 2011 Decision, slip op. at 6 (footnotes omitted). 

Just one week after the Board issued its decision, SERA filed a petition to withdraw its 

verified notice of exemption to operate the line, indicating that it no longer wished to acquire the 

freight service or provide service over the Line. The Board allowed the withdrawal in a decision 

served February 16, 2012. Sierra Northern Railway -Acquisition and Operation Exemption -

Union Pacific Railroad Company, STB Docket No. FD 35490 (served February 16, 2012). 

SCCRTC went through another RFP and selected SCMB as the potential operator. The 

parties negotiated a slightly modified ACL Agreement. There were no changes to Quitclaim 

Deed or retained freight easement. SCCRTC again went to the Board to request a declaratory 
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order that the acquisition by SCCRTC of the assets comprising the Line was not subject to the 

Board's jurisdiction and that SCCRTC would not become a carrier as a result of the acquisition 

or its entry into the ACL Agreement. The Board agreed and found: 

The proposed Quitclaim Deed and ACL Agreement are 
substantially the same as those the Board address in the December 2011 
Decision. Collectively, as more fully discussed in that decision, they 
comport with the State of Maine Requirements: that the seller retain a 
permanent, exclusive freight rail operating easement and that the 
subsequent third-party easement owner / operator maintain sufficient 
control over the Line to carry out its common carrier operations. 
Therefore, the proposed transaction is consistent with State of Maine, and 
the proposed acquisition of the assets of the Line by [SCCRTC] would not 
constitute the acquisition of a railroad line under 49 U.S.C. § 10901(a)(4) 
or cause Petitioner to become a rail carrier. Under these circumstances, 
we declare that the transaction, as proposed, does not require Board 
authorization under 49 U.S.C. § 10901. 

Santa Cruz County Regional Transportation Commission -Petition/or Declaratory Order, STB 

Docket No. FD 35653 (served September 7, 2012), slip op. at 4. 

As noted above, SCCRTC has selected SPR, a newly formed non-carrier subsidiary of 

short line holding company PGR as the new operator. SPR will be assigned the retained freight 

easement under the Quitclaim Deed currently held by SCMB that has previously been reviewed 

by the Board (there will be no changes). SCCRTC and SPR have now negotiated the New ACL 

Agreement, a copy of which is attached hereto as Exhibit A. The New ACL Agreement has only 

minor revisions to the previous ACL Agreement, and the changes will not impede the ability of 

SPR to control the line to carry out its common carrier obligations.4 A comparison between the 

New ACL Agreement and the previous ACL Agreement showing the revisions is attached hereto 

as Exhibit B. 

4 The changes relate primarily to the terms governing the provision of "Transportation 
Service" (passengers), and to use of the Line for car storage, and would not affect or restrict 
SPR's ability to carry out its common carrier freight obligations. 
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Since there has been no change in the retained freight easement, and since the ACL 

Agreement has not been revised in any material way to limit or restrict common carrier 

operations over the Line, SCCRTC requests that the Board (1) reiterate its findings with respect 

to the transaction and ACL Agreement in the September 2012 Decision in Docket FD 35653, and 

(2) find that the entry into the New ACL Agreement will not cause SCCRTC to become a rail 

carrier subject to the Board's jurisdiction. 

EXPEDITED CONSIDERATION REQUESTED 

Given that the current operator is not able to provide service on the Line, and that the 

proposed new operator SPR has been selected and filed for authority which will be effective 

August 15, 2018, SCCRTC would like the new operator to begin operations as soon as it has 

been authorized to do so by the Board to minimize the lack of service faced by customers on the 

Line. Because there have been only minor changes to the transaction and agreements previously 

reviewed and analyzed by the Board, SCCRTC does not believe that there should be any 

significant issues presented by this request. (No adverse comments were filed in any of the 

previous proceedings.) Accordingly, SCCRTC requests that the Board grant the requested relief 

at the earliest possible date. 

Dated: August 9, 2018 

6 
220084463.2 

Respectfully submitted, 

One Commerce Square 
2005 Market Street, Suite 1000 
Philadelphia, PA 19103 
(215) 640-8500 
ehocky@clarkhill.com 

Attorneys for Santa Cruz County 
Regional Transportation Commission 



VERIFICATION 

I, George Dondero, Executive Director of Santa Cruz County Regional Transp011ation 

Commission, verify under penalty of perjury that statements contained in the foregoing Petition 

for Declaratory Order are true and conect to the best of my knowledge and belief. Fmther, I 

certify that I am qualified and authorized to file this Verification. 

Executed on August 2018 

George Dondero 

220084463 



CERTIFICATE OF SERVICE 

I hereby certify that on the date set forth below, I caused a copy of the foregoing Petition 

for Declaratory Order to be served electronically on counsel for St. Paul & Pacific Railroad 

Company, LLC as follows: 

Dated: August 9, 2018 

220084463.2 

Audrey Brodrick 
Bradon J. Smith 
Fletcher & Sippel LLC 
29 North Wacker Drive, Suite 800 
Chicago, IL 60606-3208 
abroderick@fletcher-sippel.com 
bsmith@fletcher-sippel.com 
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ADMINISTRATION, COORDINATION, AND LICENSE AGREEMENT 

This administration, coordination, and license agreement (the "Agreement") is dated as of 
_______ ,, 2018, and is between the Santa Cruz County Regional Transportation Commission (the 
"Commission"), a public agency created under California law, and St. Paul & Pacific Railroad, LLC, a 
IVIinnesota limited liability company, a subsidiary of Progressive Rail Incorporated ("Railway"). 

The Commission purchased the Santa Cruz Branch railroad line (the "Property") from Union 
Pacific Railroad Company ("UP"). via an August 20, 2010, Purchase and Sale Agreement (the "Purchase 
and Sale Agreement"); 

UP reserved an easement to conduct common carrier freight railroad operations on and over the 
Property (the "Freight Easement"), which Freight Easement is set fo11:h in the Quitclaim Deed by which 
UP, as grantor, quitclaimed all its right, title and interest in and to the Property to the Commission, as 
grantee; 

UP quitclaimed all its right, title, and interest in and to the Freight Easement to a previous 
operator to act as the sole freight rail operator on the Freight Easement; 

For the last few years, a previous operator operated on the Property pursuant to an agreement 
with the Commission; 

The previous operator has agreed to cancel its current administration, coordination and license 
agreement to operate the Property and to convey the Freight Easement to the Railway; 

The Commission has undertaken a study to help determine the best use of the Property by the 
Commission (the "Study"); 

Railway needs a long-term agreement of at least 10 years, covering all facets of railroad 
operations, to justify its investment of time and money needed to conduct railroad operations; and 

Railway and the Commission desire to establish their respective rights and obligations with 
respect to the Property and tl1e Freight Easement by entering into this Agreement. 

The parties therefore agree as follows: 

1. Definitions 

1.1 The term "Commission" is defined in the introductory paragraphs of this Agreement and 
includes its directors, officers, employees, agents, parents, subsidiaries, affiliates, 
commonly controlled entities, and all others acting under its or their authority. 

1.2 The term "Coordination Committee" is defined as the committee established by the 
parties pursuant to Section 11. 

1.3 The term "FRA" is defined as the United States Federal Railroad Administration or its 
regulatory successor. 
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1.4 The term "Freight Easement" is defined in the introductory paragraphs of this 
Agreement. 

1.5 The term "Freight Easement Property" is defined as the portion of the Property 
subject to the Freight Easement consisting of any and all real and personal property 
within 10 feet of the centerline of any track on the Property except where roadways, 
buildings, or Property boundary lines reduce such distance to less than 10 feet, and 
except for any retained rights and personal property described herein. 

1.6 The term "Freight Service" is defined as any and all common carrier rail freight 
operations, rights, or obligations as to the Freight Easement Property including 
freight transportation, switching, temporary rail car storage (subject to the conditions 
of Section 2.5), transloading freight and dispatching. 

1.7 The term "Hazardous Materials" is defined as any substance: (a) that now or in the 
future is regulated or governed by, requires investigation or remediation under, or is 
defined as any hazardous waste, hazardous substance, bio-hazard, medical waste, 
pollutant, or contaminant under any governmental statute, code, ordinance, 
regulation, rule, or order, or any amendment thereto, including the Hazardous 
Material Transportation Act 49 U.S .C. § 5101 et seq., the Comprehensive 
Environmental Response Compensation and Liability Act, 42 U.S.C. § 9601 et seq., 
and the Resource Conservation and Recovety Act, 42 U.S.C. § 6901 et seq., or (b) that 
is toxic, explosive, corrosive, flammable, radioactive, carcinogenic, dangerous, or 
otherwise hazardous, including gasoline, diesel, petroleum hydrocarbons, 
polychlorinated biphenyls (PCBs), asbestos, radon, and urea formaldehyde foam 
insulation. 

1.8 The term "Hazardous Materials Laws" means all present and future governmental 
statutes, codes, ordinances, regulations, rules, orders, permits, licenses, approvals, 
authorizations, and other requirements of any kind applicable to Hazardous 
Materials. 

1. 9 The terms "include", "includes", and "including" are to be read as if they were 
followed by the phrase "without limitation." 

1.10 The term "Loss" is defined as any loss, damage, claim, demand, action, cause of 
action, penalty, fine, payment, cost, liability, or expense of whatsoever nature, 
including court costs and reasonable attorneys' fees, resulting from or related to: 
(a) any injuty to or death of any person, including officers, agents, and employees 
of the Commission or Railway; or (b) damage to or loss or destruction of any 
property, including the Property, any adjacent property, and the roadbed, tracks, 
equipment, other property of the Commission or Railway, and any property in the 
Commission's or Railway's care or custody. 

1.11 The term "Property" is defined as the entire Santa Cruz Branch railroad line right-of­
way purchased from UP by the Commission, including all improvements thereto, 
whether now existing or hereafter constructed. 

1.12 The term "PUC" is defined as the California Public Utilities Commission. 

2 
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1.13 The term "Railroad Facilities" is defined as all tracks and other railroad property and 
fixtures, including ties, switches, trackbeds, bridges, trestles, retaining walls, culverts, 
railroad signs, switch mechanisms, signals, grade crossings, active and passive grade 
crossing warning devices and other appurtenances associated with the trackage 
desctibed on Exhibit A and located on the Freight Easement Property. 

1.14 The term "Railway" is defined in the introductory paragraphs of this Agreement and 
includes its directors, officers, employees, agents, parents, subsidiaries, affiliates, 
commonly controlled entities, any other related persons and entities, and all others 
acting under its or their authority. 

1.15 The term "STB" is defmed as the United States Surface Transportation Board or 
its regulatory successor. 

1.16 The term "Study" is defined in the introductory paragraphs of this Agreement and refers 
to the Unified Corridor Investment Study anticipated to be completed by the end of 
calendar year 2018. For pm-poses of this Agreement, the Study shall be deemed to be 
"completed" on the date that it is presented, with a recommendation of Commission 
staff regarding the use of the Property, to the governing Board of the Commission. 

1.17 The term "Transportation Service" is defined as the transportation of passengers by 
rail, including excursion trains. Transportation Service does not include regularly 
scheduled mass transit or commuter se1-vice. 

1.18 The term "UP" is defined in the introductory paragraphs of this Agreement. 

2. Commission Grants Rights 

2.1. Freight Service Q?hase ;Q. Upon the effective date of this Agreement, the Commission 
grants Railway the exclusive right and obligation to provide Freight Service on the Freight 
Easement Property. Railway's rights and obligations to provide Freight Service under this 
Agreement are limited to those set forth in the Freight Easement or in this Agreement. 
The authorization to provide Freight Service under this Agreement shall be referred to as 
"Phase I" of this Agreement. Railway may not, in performing such Freight Service, 
exceed the maximum speeds authorized by applicable law for the existing track 
conditions or transport rail cars exceeding the applicable track and bridge weight limits. 

2.2. Trackage License. The Commission grants Railway an exclusive license to use, maintain, 
repair, and operate all of the Railroad Facilities for all Freight Service purposes. 
Notwithstanding their location on the Freight Easement Property, buildings and other 
fixtures which are not appurtenances associated with the tracks and related railroad 
property are not included as part of this license. 

2.3. No Material Interference with Freight Service. Notwithstanding the rights retained by the 
Commission under this Agreement, the exercise of such rights by the Commission may 
not materially interfere with Railway's Freight Service rights and obligations under federal 
law, or rights under the Freight Easement, unless first approved by the STB. 

3 
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2.4. Transportation Service and Other Third-Pai:cy: Licenses. 

2.4.1. Railway Transportation Service iJ>hase II). If upon completion of the Study the 
Commission determines that all of the Freight Easement Property should be 
used for Transportation Service, the Commission immediately will grant 
Railway a non-exclusive license to use the Freight Easement Property and 
Railroad Facilities to provide Transportation Service on the Freight Easement 
Property; provided that prior to the commencement of operations (a) the 
Commission has approved in writing a detailed plan from Railway describing 
such Transpo11:ation Service, (b) the Transportation Service will not materially 
conflict with, and will be subject and subordinate to Freight Service, and (c) 
Railway has obtained any governmental authorizations required under 
applicable law for such Transpo11:ation Se1-vice. Within 12 months of the 
Commission determining that all of the Freight Easement Property should be 
used for Transportation Service, Railway will present a detailed plan describing 
the proposed Transpo11:ation Service, including a description of the proposed 
equipment to be used. The Commission shall have up to one hundred and 
twenty (120) days to review Railway's proposed plan, and in no case shall the 
Commission be required to complete its review of Railway's plan prior to the 
latest date it may grant a license to provide Transportation Service pursuant to 
Section 8.2.4. Failure to act on the proposed plan within such time period will 
result in the plan being considered approved by the Commission, provided, 
however, that any requirements of the California Environmental Quality Act 
applicable to the Transportation Service have been met. Railway agrees to act in 
good faith to incorporate the Commission's reasonable requests into its plan. 
The authorization to provide Transportation Service under this Agreement shall 
be referred to as "Phase II" of this Agreement. 

2.4.1.1. Future Transportation Service. After the effective date of the grant 
of a license to Railway to provide Transportation Service (Phase II) 
pursuant to Section 2.4.1, subsequent changes to the plan for 
Transpo11:ation Se1-vice approved by the Commission shall be subject 
to the Commission's approval. The Commission shall have up to 
sL"'\:ty (60) days to review such changes. Failure to act on the 
proposed amendment to the plan within such time period will result 
in the plan as amended being considered approved by the 
Commission provided, however, that any requirements of the 
California Environmental Quality Act applicable to the 
Transportation Service have been met. Railway agrees to act in good 
faith to incorporate the Commission's reasonable requests into its 
plan. 

2.4.1.2. Third-Patty Licenses. The Commission reserves the right to grant 
additional licenses over the Freight Easement Property and the 
Railroad Facilities (excluding licenses for temporary rail car storage or 
repairs on the Railroad Facilities), provided that any such licenses: (a) 
do not materially conflict with, and are subject and subordinate to, 
Railway's right to use, maintain, repair, and operate all of the Railroad 
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Facilities for all Freight Service purposes, (b) do not materially 
conflict with, and are subject and subordinate to, any other license 
granted Railway hereunder, ( c) require the licensee to pay its 
proportionate share of Railway's prior (incurred within the preceding 
five years) and current costs (including labor costs, materials costs, 
equipment costs - using equivalent rental costs as a prm.7 for capital 
and maintenance and repair costs - travel, fuel, contract labor, and 
appropriate overhead) to maintain the portion of the Freight 
Easement Property and Railroad Facilities used by the licensee, and 
(d) require the licensee to (i) provide adequate insurance based on the 
scope and potential risks of operations of the licensee, as determined 
by the Commission and (ii) indemnify and hold harmless Railway and 
the Commission as to any Loss arising out of or related to licensee's 
operations. 

2.4.1.3. After the effective date of the grant of a license to Railway to provide 
Transportation Service (Phase II) pursuant to Section 2.4.1, any new 
third-party license for Transportation Service on the Freight 
Easement Property, other than special events as described in Section 
2.4.1.10, will be deemed to materially conflict with Railway's 
Transportation Service license. The limiting provisions of this 
Section 2.4.1.3 are conditioned on the Railway meeting the following 
conditions: 

a. Levels of Service: Railway's Transportation Service shall carry the 
following numbers of revenue passengers beginning on the third 
anniversary of receipt of the license to begin Transportation 
Se1-vice (Phase II): 

I. First Year of Service: 5,000 passengers. 

II. Second Year of Se1-vice: 10,000 passengers. 

III. Third Year of Service and Thereafter: 15,000 
passengers. 

2.4.1.4. If Railway or any third-party licensee ("Tourist Operator") fails to 
initiate and continue to operate Transportation Service substantially 
in accordance with its license and approved plan, then the applicable 
Toui-ist Operator's operations may, at the Commission's option, lose 
priority over any other operations, but only to the extent of such 
failure to operate. 

2.4.1.5. If Railway constructs capital improvements to the portion of the 
Freight Easement Property and Railroad Facilities used by a third 
party licensee, the Commission shall promptly and reasonably 
determine (i) (a) the benefit of such improvements to such 
licensee or (b) the diminution of value to such improvements for 
Railway, (ii) the apportionment of benefit or loss for such 
improvements between Railway and such licensee, and (iii) the 
appropriate amortization period for such improvements (for 
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capital improvements the Commission shall make such 
determination concurrently with its approval of such capital 
improvements pursuant to Section 6.2). The Commission's 
contract with such licensee will (i) require the licensee to pay 
amounts due within 30 days following receipt of written notice 
from Railway and (ii) name Railway as a third-party beneficiary 
with rights of enforcement. As used in this Agreement, the term 
"capital improvement" means any improvement or repair that is 
subject to the capital depreciation rules of the Internal Revenue 
Service. 

2.4.1.6. Each third-party licensee's proportionate share of Railway's 
costs shall be calculated in advance by Railway (based on the 
prior year's maintenance and repair costs plus any reasonably 
anticipated extraordinary maintenance and repair costs, and the 
parties' relative need or usage during the licensee' s operating season) 
on a car-mile basis as to the portion of the Freight Easement 
Property and Railroad Facilities used by such licensee. (As used in 
this subsection, "repair costs" refers to the cost of repairs that 
maintain prope11:y in good operating condition and not to repairs that 
are "capital improvements," which are dealt with in Subsection 
2.4.1.5.) Such licensee shall pay its proportionate share of costs 
monthly in advance during the months of the licensee's operations. 
Railway shall at the end of each calendar year reconcile the amounts 
paid to the actual costs incurred. The Commission' s contract with 
such licensee will (i) provide that if the actual costs exceed the 
amount charged to such licensee, such licensee will, within 30 days 
following receipt of written notice of such reconciliation from 
Railway pay the additional amount to Railway and (ii) name Railway 
as a third-party beneficiary with rights of enforcement. If the 
actual costs are less than the amount charged to such licensee, 
Railway will within 30 days following such reconciliation refund the 
balance to such licensee. 

2.4.1.7. The Commission or its designee shall have the right to review, 
obtain, and copy all books, records, computer records, accounts, 
documentation and any other materials ( collectively "Records") 
pertaining to Railway's costs that are subject to apportionment under 
this section, including any Records in the possession of any 
subcontractors, for monitoring, auditing, or otherwise verifying said 
costs. Railway agrees to provide the Commission or its designees 
with any Records requested for this purpose and shall permit the 
Commission or its designees access to its premises, upon reasonable 
notice, during normal business hours, for the purpose of inspecting 
and copying such Records. Railway further agrees to maintain such 
Records for a period of three years. The Commission acknowledges 
and agrees that these Records constitute Railway's confidential 
infoimation and shall not be disclosed to any third-party without 
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Railway's prior written approval, except as otherwise required by 
applicable law. 

2.4.1.8. The Commission, may elect to require a lower level of liability 
insurance coverage for the licensee than the level of coverage then 
required of Railway under Section 9, provided that Railway 
reasonably concurs with the Commission that the level of operations 
of a licensee providing a lower level of liability coverage than 
required of Railway under Section 9 justifies the reduced coverage. 

2.4.1.9. Railway will reasonably cooperate with any third party holding rights 
to use the Property, including, without limitation, any third-party 
Transportation Service operator seeking to secure the necessary 
certification or qualification required by applicable law to operate on 
the Railroad Facilities, provided such cooperation does not require 
significant unreimbursed expense for Railway. 

2.4.1.10. In addition to all other rights of Commission under this Agreement, 
and notwithstanding anything to the contrary in this Agreement, the 
Commission reserves the right to use the Freight Easement Property 
and Railroad Facilities for special events. Such special events shall be 
subject to the provisions of Sections 2.4.1.5 and 2.4.1.6, provided 
that such special events will only be deemed to materially conflict 
with another Transportation Service license if they operate during the 
same season, and on the same days and times of day, as Railway 
operations. The Commission will consult with Railway regarding 
Railway's ·willingness and ability to operate such special events. 

Nothing in this paragraph shall preclude the Commission and 
Railway from negotiating arrangements for special events. 

2.5. Temporacy: Rail Car Storage. Subject to the terms and conditions of this Agreement, 
Railway may undertake temporary rail car storage or repairs related to its own rail 
operations on the Railroad Facilities consistent with the provisions of Sections 2.5.1 and 
2.5.2. For clarification, the staging of rail cars for unloading or loading in connection 
with transloading activities will not be considered rail car storage hereunder. 

2.5.1. 

2.5.2. 

Unless otheiwise expressly agreed by the Commission in writing, Railway will 
not (i) store more than 100 rail cars, or (ii) store rail cars in locations other than 
those approved by the Commission, or (iii) store any rail car for more than two 
(2) months. Absent the Commission's prior written consent, which consent may 
be withheld in the Commission's sole discretion, Railway may not store railcars 
that have been used to transport Hazardous Materials unless such railcars are 
empty or contain only residual amounts of Hazardous Materials. 

Railway shall not exercise its right to use the Freight Easement Property or 
Railroad Facilities for temporary rail car storage or repair in a manner that 
materially affects the ability of any third party Transportation Service licensee to 
access the Railroad Facilities for the purpose of exercising its licensed rights. 
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2.6. Investigation. 

2.6.1. 

2.6.2. 

Railway hereby acknowledges that (a) it has satisfied itself at the time of this 
Agreement with respect to the condition of the Freight Easement Prope11:y and 
Railroad Facilities and their suitability for Railway's intended use; (b) it has made 
such investigations as it deems necessary with respect to the Freight Easement 
Property and Railroad Facilities, as they exist at the time of this Agreement, and 
assumes responsibility therefor as to its occupancy and use thereof; and ( c) 
neither the Commission nor any of the Commission's agents has made any oral 
or written representations or warranties with respect to the Freight Easement 
Property or Railroad Facilities. 

In the event that any public use of the Property, or illegal activities by third 
parties, including trespassing, cause any significant economic or operational 
problems for Railway, Railway may terminate this Agreement, provided Railway 
provides at least ninety (90) days' prior written notice to Commission of the 
specific problem(s) and cause thereof, cooperates in good faith ·with 
Commission throughout such period to resolve such problem(s), and complies 
with the provisions of Section 8.3. 

2.7. \v'arranties on Freight Easement Property. Other than as set forth herein, Railway shall 
take the Freight Easement Property ·without any express or implied warranties, including, 
but not limited to, any warranties of merchantability, fitness for a particular purpose or 
volume or quality of traffic on the Freight Easement Prope11:y, and subject to: (i) 
encroachments or other existing conditions, (ii) all existing ways, alleys, privileges, rights, 
appurtenances and servitudes, howsoever created, and (iii) the Commission's rights 
hereunder. 

2.8. Release. Railway, for itself, its successors and assigns, to the maximum extent permitted 
by law, hereby waives, releases, remises, acquits and forever discharges the Commission, 
its officers, employees, agents, successors and assigns, from any Loss of Railway in any 
way arising out of, or connected with, the known or unknown, existing or future physical 
or environmental condition of the Freight Easement Property and Railroad Facilities 
(including any Hazardous Materials contamination in, on, under, or adjacent to, the 
Freight Easement Property, or any clearance constraints on the Freight Easement 
Property), or any federal, state, or local law, ordinance, rule or regulation applicable 
thereto. 

2.8.1. 

2.8.2. 

Railway hereby grants to Commission, on behalf of any insurer providing 
property, general liability, or automobile liability insurance to either Railway or 
Commission with respect to the operations of Railway, a waiver of any right to 
subrogation which any such insurer of Railway may acquire against Commission 
by virtue of the payment of any loss under such insurance. 

If any Loss described in Section 2.8 is caused by a third party under contract 
with the Commission, the Commission shall, at its option, (i) pursue any claim it 
may have against the third-patiy contractor, or (ii) assign to Railway any such 
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2.8.3. 

claim, provided that Railway shall not be obligated to pursue such claim. Any 
amounts recovered as a result of any such claim shall, to the extent they exceed 
any fees and costs incurred in pursuing such claim, be used to repair or replace 
any of the following that are damaged or destroyed in connection with the 
subject Loss: 

2.8.2.1. First, Freight Easement Property and Railroad Facilities; 

2.8.2.2. Then, railroad equipment. 

If Railway commences abandonment proceedings for the subject portion of the 
Property under Section 8.3, the Commission will not assign any such claim to 
Railway and neither party will have any further responsibility under this 
Subsection 2.8.2 as to such claim. If Railway's abandonment application is 
withdrawn, or not approved by the STB, the Commission may assign such claim 
to Railway, as provided above. 

The provisions of this Section 2.8 shall survive the termination or expiration 
of this Agreement. 

2.9. The rights granted by the Commission under Sections 2.1- 2.5 are subject to all existing 
licenses, leases, easements, restrictions, conditions, covenants, encumbrances, liens and 
claims of title that may affect the Property and the word "grant" as used herein shall not 
be constn1ed as a covenant against the existence of any thereof. 

3. Limitation and Subordination of Rights Granted 

3.1. Commission's Use of Property. The foregoing granted rights are subject and subordinate 
to the Commission's prior and continuing right to use and maintain the Property for any 
purpose that is not inconsistent with this Agreement. Without limiting the generality of 
the foregoing, the Commission may construct, maintain, repair, renew, use, operate, 
change, modify or relocate public projects of any kind (including but not limited to a trail 
consistent with the Monterey Bay Sanctuary Scenic Trail (MBSST) Network Final Master 
Plan), railroad tracks, signals, communication equipment, fiber optics, pipelines, or other 
facilities upon, along, or across any or all of the Property, all or any of which the 
Commission may freely do at any time or times without liability to Railway for 
compensation or damages; provided, however, that the Commission may not materially 
interfere with Railway's rights and operations under this Agreement or Railway's Freight 
Service rights and obligations under federal law or under the Freight Easement, unless 
first approved by the STB; and provided, further, that the Commission shall to the extent 
possible notify Railway as soon as practicable of any such planned or actual interference 
and provided that the Commission takes all practicable measures to minimize any such 
interference. Railway shall reasonably cooperate witl1 tl1e Commission in implementing 
the foregoing uses of the Property. If the Commission or its designee requests Railway's 
assistance to transport materials or to perform other transportation or construction 
services for public projects, Railway will provide such assistance at rates reasonably to be 
determined between the parties. 
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3.2. Commission's Inspection Access: Access for Maintenance. The Commission may, as 
reasonable and as coordinated in advance with Railway, (i) inspect the Freight Easement 
Property and the Railroad Facilities, including any facility used in connection with Freight 
Service or Transportation Service, and (ii) access the Freight Easement Property and 
Railroad Facilities (including access with Commission or third party rail vehicles) as 
necessary to maintain areas of the Property outside of the Freight Easement Property that 
are not otherwise reasonably accessible. The Commission shall defend, indemnify and 
hold Railway, its officers, directors, employees, and agents, harmless from and against 
Loss arising from injuries to or death of the Commission's officers, directors, employees, 
agents, invitees, and contractors relating to such inspections, regardless of the cause of 
such injuries, death, or damage and regardless of the negligence of any person, except to 
the extent caused by the willful misconduct or gross negligence of Railway, its employees, 
or agents. The Commission shall ensure that any of its officers, directors, employees, 
agents, invitees, and contractors involved in such inspections are trained in all safety 
requirements and qualified for any operations related to work conducted on or near 
railroad operations. 

3.3. Future At-Grade Crossings. The pru_i:ies acknowledge that (D local governments may 
desire to create future at-grade public crossings of the Freight Easement Property, and (ii) 
the Aptos Village Plan, dated February 23, 2010, specifically includes a future at-grade 
roadway crossing of the Freight Easement Property at approximately Milepost 12.55. 
Railway shall, at no cost or expense to itself, cooperate with the efforts of any applicable 
local governments to secure PUC approval of such crossings; provided, however, that 
Railway shall be entitled to raise any reasonable safety concerns related to such crossings. 
The fees and costs associated with the construction, maintenance, and repair of such 
crossings shall be set either by agreement between Railway and the applicable local 
government (which agreement shall become a Railway Agreement under Sections 4.2 and 
4.3), or by the PUC pursuant to Public Utilities Code Section 1202, et seq. 

4. Assignment of Certain Contracts and Agreements 

4.1. Upon approval of Railway to operate the Freight Easement by the STB, the 
current operator will assign to Railway, certain agreements concerning the 
operation of the Railroad Facilities, including all track agreements, grade crossing 
agreements, and other operating agreements set forth in Exhibit C hereto (all 
such agreements hereinafter referred to as the "Railway Agreements"), and (ii) to the 
Commission, all other agreements relating to the Property, including all easements, 
licenses, and leases (all such agreements hereinafter referred to as tl1e "Commission 
Agreements"). For any assigned Railway Agreements that grant third-party rights of 
access to, or use of, tl1e Freight Easement or Railroad Facilities, Railway will instruct the 
holders of such agreements to name the Commission as an additional insured on their 
insurance policies. 

4.2. Subject to the provisions of Section 2.3, which prohibit material interference ·with 
Railway's Freight Service rights and obligations under federal law or under the 
Freight Easement, unless first approved by the STB, any new Railway Agreement 
granting third- party rights of access to, or use of, the Freight Easement or Railroad 
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Facilities, or contemplating alterations thereto, is subject to the Commission's prior 
written consent. Such Railway Agreements will be documented by Railway using 
forms approved by the Commission, which forms shall, among other things, include 
provisions indemnifying the Commission and holding it harmless from any Loss in 
connection with the exercise of rights under such agreements, and the const1-uction, 
maintenance, or operation, of any facilities constructed in connection with such 
agreements. 

4.3. Railway is not, without the Commission's prior written consent (subject to the 
provisions of Section 2.3, which prohibit material interference with Railway's Freight 
Service rights and obligations under federal law or under the Freight Easement, 
unless first approved by the STB), to execute any new Railway Agreements affecting 
the Freight Easement Property or Railroad Facilities for a term exceeding the te1m of 
this Agreement. 

4.4. Railway is not, without the Commission's prior written consent, to terminate or 
modify any Railway Agreement granting third-party rights of access to, or use of, the 
Freight Easement or Railroad Facilities, or contemplating alterations thereto. 

5. Maintenance and Operation of Railroad Facilities 

5.1. Initial Rehabilitation and Repair Projects. During Phase I of this Agreement, the 
Commission agrees to pay for ( or cause payment for) repairs to the Freight Easement 
Property, including all damaged bridges, overpasses, trestles, culverts, and track, necessary 
to allow Railroad to operate the Freight Easement to MP 7.0. During Phase II of this 
Agreement, the Commission will pay for (or cause payment for) repairs from MP 7.0 to 
MP 31.39 (up to Class 1 track classification) within the next three years follo-wing grant of 
the license to provide Transportation Service, provided that if the Commission fails to 
make the required repairs from MP 7.0 to MP 31.39 within the three years, the 
requirements for service provided by Section 2.4.1.3(a) will be extended accordingly. 
After these repairs are complete the Commission shall have no further obligation to 
maintain or repair the Freight Easement Prope1-ty or Railroad Facilities. 

5.2. Maintenance of Freight Easement Property: and Railroad Facilities. 

5.2.1. Freight Easement Property: and Railroad Facilities. Railway, at its expense, 
shall keep the Freight Easement Property and Railroad Facilities used by 
Railway (including occasional use, or use for rail car storage or lay down 
space) in good repair and in a good and safe condition in conformity with 
applicable law or any Railway Agreement, and in substantially the same 
condition provided by the Commission. In the event Railway fails to meet 
this obligation, the Commission has the right but no obligation to correct or 
cause the correction of the deficiency, after no less than 10 days' written 
notice to Railway (except in an emergency, whereupon no notice is required) 
and, if Railway does not correct the deficiency within 10 days, the 
Commission may bill the Railway and the Railway shall pay the actual cost 
of the correction within 30 days. 
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5.2.2. Weeds Trash, Drainage and Graffiti. The parties agree that Railway shall be 
responsible for: (i) drainage and culvert maintenance and clearance on the 
entire Property unless a third person or entity is contractually responsible 
for such maintenance and clearance, and (ii) weed abatement, vegetation 
management, and trash collection over the Freight Easement Property as 
required by applicable law and in substantially the same condition provided by 
the Commission. If the Commission observes a condition that requires 
maintenance under these requirements or applicable law, Commission will 
notify Railway through a maintenance request. Railway shall resolve 
maintenance requests from the Commission within 30 days unless contested in 
good faith by the Railway. In the event Railway contests a maintenance request 
from the Commission, the request shall be submitted for resolution to the 
Coordination Committee pursuant to Section 11 and, if no resolution is met, 
the dispute may be submitted to mediation pursuant to Section 20. In the event 
Railway fails to meet an uncontested obligation, the Commission has the right 
but no obligation to correct or cause the correction of the deficiency, after no 
less than 10 days' written notice to Railway ( except in an emergency, whereupon 
no notice is required) and, if Railway does not correct the deficiency ·within 10 
days, the Commission may bill the Railway and the Railway shall pay the actual 
cost of the correction within 30 days. Railway's obligation to pay shall be 
secured by the security provided pursuant to Section 5.2.7. The Commission 
grants Railway a license to enter all portions of the Property as necessaty to 
perform such maintenance; Railway shall be required to repair any damage 
caused as the result of Railway's performance of any such maintenance. Except 
as required by applicable law, Railway shall not be responsible for the 
prevention, removal, or abatement of graffiti wheresoever it may occur. Railway 
shall also not be responsible for drainage maintenance, weed abatement, 
vegetation management, or trash collection related to any construction by the 
Commission (except for Railroad Facilities that Railway is entitled to use), or 
necessitated by the actions of any third party authorized by the Commission to 
be on the Property, or caused by any actions, omissions, or situations off or 
outside of the Property, except to tl1e extent caused by Railway. 

5.2.3. Slopes, Trees and Other Conditions outside of Freight Easement Propert;y. 
Railway may, at its option, enter portions of the Property outside the Freight 
Easement Property to maintain or repair slopes, clear fallen trees and 
branches, or address other conditions, as necessary to ensure the safety and 
efficiency of Railway's operations. The Commission grants Railway a license 
to enter all portions of the Property as necessary to perform such work; 
Railway shall be required to repair any damage caused as the result of 
Railway's performance of any such maintenance. The Commission shall 
have no liability to Railway for maintenance of portions of the Property 
outside of the Freight Easement Property and Railway's exclusive remedies 
for damage to the Freight Easement Property or Railroad Facilities shall be 
limited to those set forth in Sections 5.5.3 and 8.3. However, this section 
shall not apply to any claims to the extent they result from the negligence or 
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willful misconduct of the Commission or its officers, directors, employees, 
agents, contractors, or a third party under contract with the Commission, in 
which case Railway's exclusive remedies are those set forth in Section 2.8.2, 
8.3 and 1 4. 2 . 

5.2.4. Scope of Maintenance. For purposes of this section 5.2, the maintenance 
and repairs to be performed by Railway include, (a) inspections, testing, track 
profiling, adjustments, lubricating, welding, re-spiking surfacing, tamping, and 
any other tasks constituting customary and routine maintenance of track 
structures; (b) repair, renewal, replacement, or other customary and routine 
work required to ensure the safety of Railroad Facilities, including compliance 
·with any applicable bridge safety management program regulations that may be 
promulgated by the Secretary of Transportation pursuant to Public Law 110-
432, Section 417, including the regulations set forth in 49 CFR Part 237; (c) 
weed and brush control and drainage management; and ( d) compliance with all 
mandated reporting. Railway shall not be in default under this Agreement if it 
does not perform tie replacement programs or upgrades of rail, switches, 
bridges, or other track material provided that (e) Railway's failure to perform 
such replacement programs or upgrades does not violate applicable law or 
Railway's specific maintenance obligations under this Agreement, and (f) 
Railway uses reasonable diligence to seek outside funding sources for such 
work. The Commission shall have no responsibility to maintain the trackage, 
structures, or any other Railroad Facilities except as otherwise specifically 
required herein. 

5.2.5. Concurrently with the execution of this Agreement, the required parties 
shall execute and deliver to the FRA a written notice of the assignment of 
track inspection and maintenance responsibilities, and bridge safety 
management responsibilities, to Railway in accordance with 49 CFR § 
213.S(c) and 49 CFR § 237.3. The notice of assignment shall attach a 
copy of this Agreement. 

5.2.6. Limits .Q.f Commission Liability. Notwithstanding the limitations on the 
Commission's maintenance responsibilities set forth in Section 5.2, the 
Commission shall be responsible for the maintenance of any 
improvement it constructs on any portion of the Property after 
completion of its obligations under Section 5.1. As used in this 
subsection, the term "improvement" excludes improvements made to 
the Railroad Facilities, unless such improvement is made at the request 
of a third- party, in which case such third-party shall be responsible for 
the incremental increase in the maintenance cost thereof. 
Notwithstanding the foregoing, maintenance responsibility for 
improvements to public crossings shall be governed by the provisions of 
Section 3.3. 

5.2.7. Security. Railway shall provide a performance bond or alternative security 
acceptable to the Commission guaranteeing its financial responsibility for the 
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performance of its obligations to provide maintenance of the Freight Easement 
Property and Railroad Facilities under Section 5.2 and pay all License Fees due 
under Section 7, in an amount no less than $160,000, granting the Commission 
rights as an obligee under the bond or alternative security to cause the 
performance of these obligations in the event of Railway's failure to do so, after 
any applicable notice and cure period under the express terms of this 
Agreement. The exercise of its rights under the bond or alternative security 
shall not in any way limit the rights of the Commission to terminate this 
Agreement or any other rights or remedies hereunder or under applicable law. 

5.3. Ownership of Track Materials. All track materials installed by Railway as part of the 
Railroad Facilities shall be of equal or better quality than those track materials 
existing at the time of execution of this Agreement, or after completion of 
rehabilitation and repair projects by the Commission, including the projects described 
in Section 5.1, and shall become the Commission's property. All materials removed 
by Railway from the Railroad Facilities and replaced as part of maintenance, repairs, 
or capital improvements shall, if the decision to remove them was Railway's, become 
the property of Railway. Railway shall not, without the prior wi-i.tten approval of 
Commission, remove track materials or other improvements from the Property 
unless they are replaced as provided in this section. Railway shall keep a written 
record of track materials and other improvements removed from, or installed upon, 
the Property and shall provide an updated copy of the record to the Commission on 
or before the end of each calendar quarter. 

5.4. Clearing of Obstructions, Derailments, and Wrecks. Railway shall as soon as 
practicable clear any obstructions, derailments, and wrecks of railroad equipment on 
Railroad Facilities. 

5.4.1. To the extent that any such obstruction, derailment, or wreck damages the 
Property, Railway shall as soon as practicable restore the Property to the 
condition it was in prior to the obstruction, derailment, or wreck. 

5.4.2. If Railway fails to comply ·with the provisions of this section, the 
Commission may perform the required action and charge Railway the 
reasonable cost thereof. Notwithstanding the foregoing, the Commission 
shall .uot charge Railway for the restoration of any damage caused by any 
third party to any bridge if in the Commission's reasonable judgment, such 
damage does not expose the Commission to potential liability to the FRA, 
PUC, or any other third party, and either (A) such damage does not obstruct 
or interfere with any roadway or other property or facility used by the 
Commission or another third pai-ty, or (B) Railway abandons the subject 
portion of the Property under Section 8.3. In addition, the Commission shall 
not charge Railway for the restoration of any damage caused by the 
Commission's contractors, or any third party granted access to the Property by 
specific agreement with the Commission. 
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5.4.3. Nothing in this section is intended to preclude legal action by Railway or the 
Commission against any third party causing such obstruction, derailment, or 
wreck. 

5.5. Responsibili1y for Repair or Replacement. 

5.5.1. Damage Caused ~ Freight Operations. Except as otherwise set forth in this 
Agreement, Railway will be responsible to repair or replace any damage to the 
Freight Easement Property or Railroad Facilities caused by, or related to, 
Railway's operations. 

5.5.2. Damage Caused by Commission. Railway will not be responsible to repair or 
replace any damage to the Freight Easement Property or Railroad Facilities 
caused by the Commission, its officers, directors, employees, agents, or 
con tractors. 

5.5.3. Damage Caused by Acts of God or Other Factors beyond Railway's Control. If 
any portion of the Freight Easement Prope11:y or the Railroad Facilities are 
damaged or destroyed by flood, fire, civil disturbance, earthquake, earth 
movement, storm, sabotage, act of God, terrorism, accident or any other event 
beyond Railway's reasonable control, including damage or destruction caused by 
third parties, even if said damage or destmction originates outside of the 
Freight Easement Property, then Railway may (but, except to the extent covered 
by insurance required under this Agreement, shall not be required to) at no cost 
or expense to the Commission, (a) repair, or cause to be repaired, the damaged 
or destroyed portion of the Freight Easement Property or Railroad Facilities; or 
(b) replace, or cause to be replaced, such portion of the Freight Easement 
Property or the Railroad Facilities. In the event Railway does not elect to repair 
or replace the damaged or destroyed portion of the Freight Easement Property 
or Railroad Facilities, Railway shall reasonably cooperate, at its own cost, with 
the Commission to seek funding and cause the repair or replacement of the 
damaged or destroyed Railroad Facilities, or otherwise to suspend or abandon 
Transportation Service or Freight Service over such portion of the Property as 
the parties mutually agree is necessitated by the damage or destruction. 

6. Construction, Relocation, or Removal of Railroad Facilities 

6.1. By the Commission. 

6.1.1. The license herein granted is subject to the Commission's needs and 
requirements to improve and use the Property. Subject to Railway's rights 
under this Agreement, the Commission, at its sole cost and expense, may add to 
or remove any portion of the Railroad Facilities, or change or relocate them to 
new locations as reasonably designated by the Commission, whenever, in the 
furtherance of the Commission's needs and requirements, the Commission 
finds such action to be necessary. 

6.1.2. In the course of performing such work, the Commission may not materially 
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reduce, or otherwise materially interfere with, Railway's rights and operations 
under this Agreement or Railway's Freight Se1-vice rights and obligations under 
federal law or rights under the Freight Easement, unless first approved by the 
STB. The Commission shall to the extent possible notify Railway as soon as 
practicable of any such planned or actual interference and take all practicable 
measures to minimize any such interference. 

6.1.3. Railway shall in such cases provide the Commission with a fixed-price quote 
for performing any related work, and the Commission shall have the option 
of accepting Railway's quote and having Railway perform the work, 
performing the work itself, or having another qualified rail contractor 
perform such work. If the Commission selects a third-party contractor, the 
contractor shall execute Railway's Right of Entry Agreement (a copy of 
which is attached as Exhibit D). 

6.1.4. The Commission shall have the right to salvage, stockpile, or otherwise dispose 
of any Railroad Facilities removed pursuant to this section; provided, however, 
that if the removed Railroad Facilities are reusable elsewhere on the Freight 
Easement Property, then Railway shall have the right to so reuse them. Any 
Railroad Facilities not so reused on the Freight Easement Property shall be 
disposed of or otherwise removed at the Commission's expense. 

6.1.5. All such work performed, and any installation of Railroad Facilities, shall be 
in conformance with all applicable laws. If the Commission relocates any 
portion of the tracks used for Freight Service, the centerline of the Freight 
Easement Property shall, upon completion of the relocation work, be 
deemed to have been modified to coincide with the centerline of the 
realigned tracks. 

6.2. By Railway. Railway may, at its cost and expense, modify or improve the Freight 
Easement Property and Railroad Facilities as needed to accommodate its Freight Service 
or Transportation Service; provided, however, that Railway first obtains the 
Commission's written approval of Railway's plans for such modifications and 
improvements. Subject to the provisions of Section 2.3, which prohibit material 
interference with Railway's Freight Service rights and obligations under federal law, or 
rights under the Freight Easement, unless first approved by the STB, Railway's 
modification or improvement of the Freight Easement Property and Railroad Facilities 
·will be coordinated with existing or future legal public uses of the Property that the 
Commission may authorize. Railway may, upon the termination of this Agreement or 
upon the abandonment of any applicable section of the Freight Easement Property or 
portion of the Railroad Facilities, remove any modifications or improvements to such 
Freight Easement Prope1,:y or Railroad Facilities that were paid for by Railway, that do 
not constitute any repair or replacement to such Freight Easement Property or Railroad 
Facilities, and that have not become fixtures to such Freight Easement Property or 
Railroad Facilities. 

6.3. The Commission understands that Railway requires locations outside of the Freight 
Easement Property at which to store and maintain equipment and materials necessary 
for Railway's Freight Operations. The parties agree that Railway will need to identify 
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and construct additional maintenance and storage locations on the Property, which 
Railway may do as needed, subject to applicable law and the Commission's prior 
written consent (subject to the provisions of Section 2.3, which prohibit material 
interference with Railway's Freight Service rights and obligations under federal law, 
unless first approved by the STB). 

6.4. The terms, conditions, and stipulations expressed in this Agreement as to the Freight 
Easement Property and Railroad Facilities shall apply to the Freight Easement Property 
and Railroad Facilities as they may at any time be expanded, added to, modified, changed, 
or relocated. 

7. License Fees 

7.1. For consideration of the rights granted under this Agreement, Railway shall pay the 
Commission the following fees as calculated on a quarterly basis: 

7.1.1. Freight Service: 

7.1.2. 

7.1.3. 

7.1.1.1. First 750 carloads per quarter: 3% of Railway's handling revenue for 
such carloads. 

7.1.1.2. Any additional carloads per quarter: 5% of Railway's handling revenue 
for such carloads. 

7.1.1.3. Storage: Fifty percent (50%) of Railway's storage revenue in excess of 
$2.00 per car per storage day per quarter. 

Temporacy Use of Laydown Space. Railway may from time to time make 
arrangements with a temporary shipper by rail for the use of otherwise unused 
laydown space ( open space outside of the Freight Easement Prope1-ty next to 
railroad track). The parties agree that Railway will need to identify such 
temporary laydown locations on the Property, which Railway may do as needed, 
subject to applicable law and the Commission's prior written consent. Railway 
shall also notify the Commission of the expected duration of each such use. If 
subsequently the Commission reasonably objects to any specific use of laydown 
space by Railway or its shipper, the Commission will make available an 
alternative laydown location reasonably acceptable to Railway and shipper, and 
Railway shall as soon as practicable discontinue that use of such laydown space 
and move to the alternative laydown location. Railway shall, in addition to the 
license fees set forth above, pay the Commission 20% of all revenue (if any) 
received by Railway by such shippers for such use of such laydown space. 

Transportation Service: 3% of passenger ticket revenue on ticket revenue up to 
$500,000 per quarter, plus 5% of passenger ticket revenue on ticket revenue 
over and above $500,000 per quarter. 

7.2. Railway shall, within 60 days following the end of each calendar quarter, determine the 
amounts payable to the Commission arising from the preceding calendar quarter and shall 
provide the Commission with a statement describing all amounts due tl1e Commission 
during the quarter. Railway shall also, upon reasonable request from the Commission, 
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make available for inspection and copying all documents and receipts upon which such 
fees are based. 

7.3. Subject to Section 7.4, Railway shall, within 60 days following the end of each calendar 
quarter, pay the Commission all amounts due the Commission for the prior calendar 
quarter. Railway's obligation to pay license fees is specifically acknowledged to be 
secured by the security required under Section 5.2.7. 

7.4. The requirement to pay the license fees for Freight Service as set forth in Section 7.1.1 
will begin with the first quarter after the first anniversary of Phase I of this Agreement 
and the requirement to pay the license fees for Transportation Service as set forth in 
Section 7 .1.3 will begin with the first quarter after the first anniversary of Phase II of this 
Agreement. 

8. Term and Termination 

8.1. This Agreement shall become effective when fully executed and delivered to the parties in 
accordance with Section 27.4 and shall continue in full force and effect for a period of 10 
years unless otherwise terminated as provided herein. 

8.2. Termination: 

8.2.1. Default. 
8.2.1.1. If Railway does not provide regular Freight Service, without the 

Commission's prior written approval, the Commission may 
forthwith terminate this Agreement by written notice. As used in 
this Section 8.2.1.1, the term "regular Freight Service" means 
revenue train operations for Freight Service consisting of a 
minimum of (i) 50 freight cars during the first full calendar year of 
service (beginning January 1); (ii) 150 freight cars during the second 
calendar year of service; (iii) 200 freight cars during the third 
calendar year of sei-vice; and (iv) 250 freight cars during the fomth 
calendar year of service and thereafter; or 

8.2.1.2. If Railway does not provide regular Transportation Service during 
Phase II, without the Commission's prior written approval, the 
Commission may forthwith terminate this Agreement by written 
notice. As used in this Section 8.2.1.2, the term "regular 
Transportation Service" means revenue thematic excursion 
operation, consisting of a minimum of (i) one excursion during the 
first full calendar year of service after the third anniversary of the 
receipt of the license to begin Transportation Service (Phase II); (ii) 
two excursions during the second calendar year of service after the 
third anniversary of Phase II; and (iii) five excursions during the 
third year of service after the third anniversary of Phase II and each 
year thereafter during the term; provided, that if the Commission 
fails to make required repairs under Section 5.1 during the first three 
years of Phase II, the commencement date for "regular 
Transportation Service" as defined herein shall be extended 
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accordingly. For the avoidance of doubt, the Commission may not 
terminate this Agreement pursuant to this Section 8.2.1.2 if it has 
not approved the non-exclusive license to Railway to use the 
Freight Easement Property and Railroad Facilities to provide 
Transportation Service on the Freight Easement Property (Phase II). 

8.2.1.3. Railway remains in default in its performance of any covenant or 
agreement contained herein for a period of 30 days after written 
notice from the Commission to Railway specifying such default, 
the Commission may, at its option, (i) cure the default and, at its 
option, invoice Railway for the cost thereof, withhold the cost 
thereof from any amount othe1-wise due to Railway, or call any 
available bond or security for the payment thereof; or (ii) forthwith 
terminate this Agreement by written notice; provided however, that 
if such default cannot reasonably be cured within 30 days after 
such notice, the Commission may not terminate this Agreement 
provided that Railway begins to cure the default within the 30-day 
notice period and proceeds diligently to complete such cure. 

8.2.2. Upon termination of this Agreement, whether through the expiration of the 
term or by the Parties as contemplated herein, Railway shall cooperate, at its 
expense, with the transfer or abandonment of Freight Service as requested by 
the Commission; provided, that no termination shall be effective unless and 
until tl1e STB has approved such transfer or abandonment. 

8.2.3. The parties acknowledge that initiation of Freight Services by Railway will 
require Railway to invest substantial funds in anticipation of future revenues 
from both Phase I (Freight Service) and Phase II (Transportation Service) 
service. In recognition of Railway's investment, if after completion of the 
Study and prior to the grant of a license to provide Transp01i:ation Service 
(Phase II), the Commission determines that the Freight Easement Property 
should not be used for Freight Service from JVIP 7.0 to JVIP 0.0, the 
Commission may terminate this Agreement subject to the provisions of 
Section 8.2.2, and upon approval of the abandonment by the STB, pay Railway 
$300,000. 

8.2.4. The Railway can terminate this Agreement if by one hundred and twenty (120) 
days after completion of the Study, the Commission has not granted a license 
pursuant to Section 2.4.1 hereof to provide Phase II Transportation Service 
over all of tl1e Freight Easement Property. 

8.2.5. The Commission also agrees that it shall not terminate this Agreement due to 
Railway's failure to use the rights herein granted with respect to any segment of 
the Freight Easement Property or Railroad Facilities that is necessaiy to 
support any Freight Service over any regularly-used portion of the Freight 
Easement Property north of any unused segment. 

8.3. Abandonment. Railway may at any time, in its sole and absolute discretion, immediately 
and without any liability to the Commission ( except as expressly provided herein, 
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including but not limited to Section 8.5): (a) abandon Transpo1i:ation Service over all or 
such portion of the Property as Railway deems appropriate, and (b) seek STB approval to 
abandon Freight Service over all or such portion of the Property as Railway deems 
appropriate. In the event that Railway seeks to abandon Freight Service, Railway shall 
provide the Commission with 90 days advance notice of Railway's intention and shall, at 
its cost, cooperate ·with the Commission's efforts to take upon itself all Freight Service 
operations relating to the Property, to appoint another person or entity to do so, or to rail 
bank any portion of the Property as to which Railway intends to abandon Freight Service. 
Nothing in this Agreement is intended by the parties to limit these rights on the part of 
Railway and the Commission agrees that it will cooperate with Railway, at Railway's cost, 
in Railway's efforts to so abandon any Transportation Service or Freight Service. No such 
abandonment, transfer of Freight Service operations, or rail banking, shall be effective 
unless and until the STB has issued its approval thereof. In addition, this Agreement 
shall not terminate with respect to all or any portion of the Propeti:y unless and until the 
STB has issued such approval. 

8.3.1. Any abandonment proceedings instituted by Railway shall comply with the 
abandonment provisions set forth in the Freight Easement, including the 
railbanking/ OF A provisions thereof. 

8.3.2. To the extent the STB approves abandonment or transfer of Freight Service 
over all or any part of the Freight Easement Property or Railroad Facilities, 
this Agreement and any other rights and obligations of Railway to the 
Commission, shall, at the time of consummation of such abandonment or 
transfer, terminate with respect to any abandoned or transferred po1i:ions of 
the Freight Easement Property and Railroad Facilities. Upon the effective date 
of such abandonment, Railway shall (i) assign to the Commission or new 
operator, as applicable, any Railway Agreements affecting the abandoned or 
transferred portions of the Freight Easement Property and Railroad Facilities, 
(ii) quitclaim the abandoned portion of the Freight Easement to the 
Commission or new operator, as applicable, and (iii) execute any additional 
documents reasonably necessary to effectuate the putpose and intent of this 
Agreement. 

8.4. Upon the effective date of termination of this Agreement, Railway shall, if so requested 
by the Commission, (i) assign to the Commission all Railway Agreements, (ii) quitclaim 
the Freight Easement to the Commission, and (iii) execute any additional documents 
reasonably necessary to effectuate the purpose and intent of this Agreement. 

8.5. LIQUIDATED DAlvlAGES. The parties each acknowledge that, in the event Railway 
exercises its right to abandon Freight Service over the entirety of the Freight Easement 
and the Commission is unable, despite its reasonable efforts, to obtain a new operator to 
which Freight Service is transferred by the STB, then determining the resulting damages 
would be impracticable or extremely difficult, because the Commission has undertaken a 
commitment to operate Freight Service on the Freight Easement Prope11:y as a condition 
of receipt of funds for purchase of the Property and is incapable of acting as a common 
carrier itself. Therefore, the parties agree that, in the event Railway exercises its right to 
abandon Freight Set-vice over the entirety of the Freight Easement and the Commission 
is unable, despite its reasonable efforts, to obtain a new operator to which Freight Service 
is transferred by the STB, Railway shall be liable to the Commission in the amount of 
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$300,000 in liquidated damages and not as a penalty. Notwithstanding the foregoing, 
Railway will not be liable for any liquidated damages in abandoning Freight Service in 
connection with (i) the expiration of the term of this Agreement, (ii) the termination of 
this Agreement by the Commission pursuant to Section 8.2.1 or 8.2.3, or (iii) the 
termination of this Agreement by Railway pursuant to Section 8.2.4. In the event the 
Railway exercises its right to abandon Freight Service and has paid the amount due to the 
Commission pursuant to this Section 8.5, Commission shall not be entitled to any further 
damages of any kind, whether direct, special or consequential. 

9. Insurance. Railway and the Commission shall obtain the insurance set forth below, to be kept in 
force during the life of this Agreement. All insurance policies must be written by a reputable 
insurance company reasonably acceptable to the Commission, or with a current Best's Insurance 
Guide Rating of A- and Class VII or better, and autl1orized to do business in California. The 
limits of insurance coverage required under this section shall be increased every five years during 
the term hereof and any extended term based on any increases or decreases in tl1e Producer Price 
Index, or any successor index. 

9 .1. Railway Insurance: Railway shall, provide and procure at its own cost and expense 
Railroad Liability insurance and \Vorker's Compensation insurance (to the extent required 
by law). 

9.1.1. 

9.1.2. 

9.1.3. 

The liability insurance policy providing bodily injury, including death, personal 
injury and property damage coverage shall have a limit of not less than $25 
million each occurrence and an aggregate limit of not less than $50 million. 
The self-insured retention may not exceed $250,000 (as that value is 
periodically adjusted by the Consumer Price Index from and after the effective 
date of this Agreement).) Prior to the execution of this Agreement, Railway 
shall provide tl1e Commission ·with a certificate of insurance on a standard 
ACORD form, or other form reasonably acceptable to tl1e Commission, 
substantiating the required coverages and limits set forth herein. Upon request 
by the Commission, Railway shall in1mediately furnish a complete copy of any 
policy required hereunder, including all endorsements, with said copy certified 
by the insurance company to be a true and correct copy of the original policy. 

The liability insurance policy must include the Commission as an "additional 
insured" and the property insurance policy shall name the Commission as a 
loss payee. 

Required Provisions: The insurance policy shall contain, or be endorsed to 
contain, the following provisions: 

9.1.3.1. For any claims related to this Agreement, Railway's insurance 
coverage shall be primary insurance as respects the Commission, its 
directors, officers, employees, and agents and any insurance or self­
insurance maintained by the Commission, its directors, officers, 
employees, or agents, shall be in excess of Railway's insurance and 
shall not contribute to it. However, tlus section shall not apply to any 
claims that result from the sole negligence or willful misconduct of 
the Commission or its officers, directors, employees, agents, or 
invitees; as to any such claim, the Commission's insurance shall be 
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primary, and any insurance or self-insurance maintained by Railway, 
its directors, officers, employees, or agents, shall be in excess of 
Commission's insurance and shall not contribute to it. 

9.1.3.2. Railway shall comply with all reporting or other provisions of the 
policies, as necessary to maintain coverage required hereunder, 
including coverage to be provided to the Commission, its directors, 
officers, employees, or agents. Railway shall notify Commission in 
writing of any claims submitted relating to the Property under any 
policy required under this Agreement. 

9.1.3.3. Railway's insurance shall apply separately to each insured against 
whom claim is made or suit is brought, except with respect to the 
limits of the insurer's liability. 

9.1.3.4. Each insurance policy required by this Agreement shall be endorsed 
to state that coverage shall not be suspended, voided, canceled, 
reduced in coverage or in limits except after 30 days' prior written 
notice by certified mail, return receipt requested, has been given to 
the Commission. 

9.1.4. \Vorkers' Compensation insurance shall cover any statutory liability as 
determined to be applicable by the compensation laws of the State of 
California with a limit of at least $1 million. The Railway represents and the 
Commission understands that all railroad workers are subject to the FELA and 
are not covered by \Vorker's Compensation insurance. 

9.1.5. The fact that insurance is obtained by Railway or by the Commission on behalf 
of Railway will not be deemed to release or diminish Railway's liability, 
including liability under the indemnity provisions of this Agreement. Damages 
recoverable by the Commission from Railway or any third party will not be 
limited by the amount of the required insurance coverage. 

9.2. Commission Insurance: The Commission shall, at its own cost and expense, provide and 
procure such Commercial General Liability ("CGL") and Workers' Compensation 
insurance as it deems necessary to cover its obligations under this Agreement. 

10. Notices. All correspondence, notices, and other papers shall be delivered either in person or by 
certified or registered mail, postage prepaid, to the parties hereto at the following addresses: 

If to Railway: 
St. Paul & Pacific Railroad, LLC21778 Highview Avenue 
Lakeville, 1\1N 55044 

If to Commission: 
Executive Director 
Santa Cruz County Regional Transportation Commission 
1523Pacific Avenue Santa Cruz, CA 95060 Fax: 831-460-3215 
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11. Coordination Committee. 

11.1. In order to ensure the safety and efficiency of all operations on the Property, the parties 
shall establish a Coordination Committee. The Coordination Committee shall be 
composed of two representatives from each party (and any other persons or entities as 
the parties may mutually agree) and shall (a) serve as a forum to coordinate the parties' 
activities and resolve questions or disputes (but only to the extent the pru:ties' 
representatives have been so authorized), and (b) be responsible to make 
recommendations to the parties. The Coordination Committee shall meet on a regular 
schedule to be determined by the parties, but may be convened for special meetings by 
either party upon 10 days' written notice to the other party. Following each meeting, the 
Coordination Committee shall deliver written minutes of such meeting to Railway and 
the Commission. 

11.2. Railway shall comply ·with all reasonable requests of the Commission for representatives 
of Railway to attend public meetings organized by the Commission to provide non­
confidential information about Railway's operations under this Agreement. 

12. Claims and Liens for Labor and Material 

12.1. Railway agrees to pay in full for all materials joined or affoced to the Property, to pay in 
full all persons who perform labor upon the Property, and not to permit or suffer any 
mechanic's or materialman's lien of any kind or nature to be enforced against the 
Property, as to any work done or materials furnished thereon by Railway or at Railway's 
request. Railway shall indemnify, hold hru:mless and defend Commission (with counsel 
reasonably acceptable to Commission) against and from any and all liens, claims, 
demands, costs and expenses of whatsoever nature in any way connected with or 
growing out of such work done, labor performed, or materials furnished. 

13. Property Taxes 

13. 1. So far as it lawfully may do so, the Commission shall assume, bear, and pay all property 
and other taxes and assessments of whatsoever nature or kind (whether general, local, or 
special) levied or assessed upon or against the Prope11:y, excepting taxes levied upon and 
against any Freight Easement Property or Railroad Facilities. Railway shall assume, bear, 
and pay all property and other taxes and assessments of whatsoever nature or kind 
(whether general, local, or special) levied or assessed upon or against any Freight 
Easement Property or Railroad Facilities for which it has a license to operate, including 
possessory interest taxes under California Revenue and Taxation Code section 107 et 
seq., unless applicable law otherwise excuses payment of taxes due to the Commission's 
ownership of the Property, the Freight Easement Property, or the Railroad Facilities. 

14. Indemnity 

14.1. Railway shall indemnify, defend and hold harmless the Commission from any Loss 
which is due to or arises from: (a) Railway's operation, maintenance, repair, or use of the 
Freight Easement Property, Railroad Facilities, any appurtenances thereto, or any part 
thereof; (b) Railway's provision of Freight Setvice or Transportation Service; or (c) 
Railway's failure to comply with or petform any of the terms and conditions set forth in 
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this Agreement; except to the extent that the Loss is caused by the negligence or willful 
misconduct of the Commission, its officers, agents, or employees, or a breach of an 
express material warranty of the Commission. The provisions of this section shall 
smvive the termination or expiration of the term of this Agreement for a period of two 
years. 

14.2. The Commission shall indemnify, defend and hold harmless Railway from any Loss to 
the extent caused by or arising from the negligence or willful misconduct of the 
Commission, its officers, agents, employees, and contractors. For purposes of this 
Section 14.2 only, the term "Loss" is limited to any loss, damage, claim, demand, action, 
cause of action, penalty, fine, payment, cost, liability, or expense of whatsoever nature, 
including couii: costs and reasonable attorneys' fees, resulting from or related to: (a) any 
injury to or death of any person, including officers, agents, and employees of the 
Commission or Railway; or (b) damage to or loss or destruction of Railway's 
equipment, rolling stock and any items being transported on behalf of Railway's 
customers. Any Loss related to damage to or destruction of the Freight Easement 
Property or Railroad Facilities is subject to the provisions of Section 2.8. The provisions 
of this section shall survive the termination or expiration of the term of this Agreement 
for a period of two years. 

14.3. Each party's obligations to the other under Sections 14.1 and 14.2 respectively are 
subject to the following conditions: (a) the party seeking indemnification (the 
"Indemnified Party") shall, following Indemnified Party's discovery of a Loss for which 
Indemnified Party seeks indemnification, or of circumstances that may reasonably result 
in such a Loss, promptly deliver notice to the other party (the "Indemnifying Party" ) 
describing such Loss or circumstances, (b) the Indemnified Party shall make reasonable 
efforts to mitigate the effect of such Loss or circumstances, ( c) the Indemnified Party 
shall give the Indemnifying Party the opportunity to control the defense against such 
Loss, and shall not compromise or settle such Loss without the Indemnifying Party's 
prior written consent, and (d) in no event shall either party be liable to the other for 
consequential, incidental, indirect or punitive damages, even if notified of the possibility 
of such damages, unless such damages are included in any third-party claim against the 
Indemnified Party. 

15. Removal of Railway Equipment, Personnel, and Property upon Termination of 
Agreement. Prior to, or upon, the termination of this Agreement, Railway shall, at its sole 
expense, remove its equipment, personnel, and otl1er property from the Freight Easement 
Property and Railroad Facilities and shall restore, to the Commission's reasonable satisfaction, 
such portions of the Freight Easement Property and Railroad Facilities used by Railway to as 
good a condition as they were after the completion of rehabilitation and repairs by the 
Commission, including the projects specified in Section 5.1, if completed (or, if the Commission 
does not complete rehabilitation and repairs, as good a condition as they were in at the beginning 
of this Agreement), excepting normal wear and tear. If Railway fails to do the foregoing, the 
Commission may do such work at the cost and expense of Railway. Railway may not remove any 
property, including the Railroad Facilities, that is or becomes the property of tl1e Commission 
under this Agreement. 

16. Hazardous Substances and Wastes 

16.1. Railway shall not be liable or responsible for any Hazardous Materials present on, in, or 
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under the Property, or other problems relating to the Property, prior to the 
commencement date of its operations on the Freight Easement Property, except to the 
extent Railway's activities exacerbate the contamination of any such pre- existing 
Hazardous Materials. 

16.2. Railway shall comply with all applicable laws in its occupancy, operation, and 
maintenance of the Freight Easement Property and Railroad Facilities. \Vithout first 
obtaining the Commission's written permission (which may be withheld in the 
Commission's sole reasonable discretion), Railway shall not treat or dispose of 
Hazardous Matetials on the Freight Easement Ptoperty or Railroad Facilities. Railway 
shall not release any Hazardous Materials on or at the Freight Easement Propetty or 
Railroad Facilities, including through any drainage or sewer systems. Railway assumes all 
responsibility for the investigation and cleanup of any such release ot exacerbation by 
Railway and shall indemnify, defend, and hold harmless the Commission and its 
ptoperty, its officers, agents, and employees, for all costs, including reasonable 
environmental consultant and reasonable attorneys' fees, and claims resulting from or 
associated with any such release ot exacetbation by Railway. Railway shall assume all 
responsibility for and shall indemnify, defend, and hold harmless Commission against all 
costs and claims associated with a release or leak of Hazardous Matetials, ot 
exacerbation of pre-existmg Hazardous Materials, occurring between the 
commencement date of its operations on the Freight Easement Ptoperty, and the 
expiration or sooner termination of this Agreement, and related to Railway's use of the 
Freight Easement Property and Railioad Facilities, unless such event was caused by the 
sole negligence or willful misconduct of the Commission, its officets, employees, or 
agents. 

16.3. Railway shall not install any above-ground ot underground storage tanks ·without the 
Commission's prior written consent, which consent may be granted or withheld in 
Commission's sole and absolute discretion. If such consent is granted, Railway shall 
obtain any necessary permits, notify the proper authorities, and provide the Commission 
with copies of any such permits and notifications. Railway shall assume all responsibility 
for and shall indemnify, defend, and hold harmless the Commission against all costs and 
claims associated with a release or leak of the contents of any such tank occurring 
between the commencement date of its opetations on the Freight Easement Property, 
and the expiration or termination of this Agreement, unless such event was caused by 
the sole negligence ot willful misconduct of the Commission, its officers, employees, or 
agents. 

16.4. The Commission undetstands and acknowledges that the regular operation and 
maintenance of railioad equipment and tracks involve the storage, use, and release of de 
minimtts amounts of Hazardous Materials, including petroleum products, creosote, and 
chtomated copper atsenate. The Commission agrees that Railway shall not be liable or 
responsible for the de minimtts telease of any such Hazatdous Materials, unless (i) such 
release violates applicable law, or (ii) the Commission is otherwise entitled to defense 
and indemnity under Section 14.1. 

16.5. If Railway knows, or has reasonable cause to believe, that any Hazardous Matetials have 
come to be located under or about the Freight Easement Ptoperty or Railroad Facilities, 
othet than as specifically provided herein or as pteviously consented to in w1-iting by 

25 



219978428 

the Commission, Railway shall immediately give the Commission written notice thereof, 
together with a copy of any statement, report, notice, registration, application, permit, 
business plan, license, claim, action, or proceeding given to or received from any 
governmental authority or private party concerning the presence, spill, release, discharge 
of, or exposure to, such Hazardous Materials. 

16.6. This Section 16 shall continue in full force and effect regardless of whether this 
Agreement is terminated pursuant to any other provision or the Freight Easement 
Property and Railroad Facilities are abandoned and vacated by Railway. 

17. Trespassers and Dangerous Conditions. Railway shall not be required to take any action or 
incur any expense (including posting signage or warnings, providing fencing or other security) as 
to or against trespassers on the Property, or invitees of the Commission, other than to promptly 
notify local law enforcement and the Commission concerning any trespassers observed on the 
Property by Railway personnel. If Railway becomes aware of any dangerous conditions on or 
about the Property, Railway shall promptly notify the Commission of such conditions. 

18. Waivers. The failure of either party hereto to enforce any of tl1e provisions of this Agreement, 
or to enforce any right or option which is herein provided, shall in no way be construed to be a 
waiver of such provision(s) as to the future, nor in any way to affect the validity of this 
Agreement or any part hereof, or the right of either party to thereafter enforce each and every 
such provision and to exercise any such right or option. No waiver of any breach of this 
Agreement shall be held to be a waiver of any other or subsequent breach. 

19. Consent. Unless expressly provided to the contrary elsewhere in this Agreement, whenever the 
consent, approval, judgment, or determination ( collectively, "consent") of a party is required or 
permitted under tlus Agreement, the consenting party shall exercise good faith and reasonable 
judgment in granting or witl1holding such consent. No party may unreasonably withhold or delay 
its consent; except as otherwise expressly provided herein, consent shall be deemed to have been 
withheld if a party fails to consent to the other party within 30 days of having been given written 
notice of the other party's intention to take any action as to which consent is required or 
permitted. 

20. Non-binding Mediation 

20.1. If at any time a question or controversy shall arise between the parties hereto in 
connection with this Agreement and upon which tl1e parties cannot agree, such question 
or controversy shall be submitted to a single mediator witlun 20 days after written notice 
by one party to the other party of its desire for mediation. The parties shall in good 
faith consult to select a mutually acceptable mediator. The mediator so selected shall be 
a person with at least one-year of exposure to the concepts of railroad operations and 
maintenance. 

20.2. Upon selection of the mediator, said mediator shall with reasonable diligence determine 
the questions as disclosed in said notice of demand for mediation and shall give botl1 
parties reasonable notice of the time and place of any mediation. Until the completion of 
mediation, performance under the Agreement shall continue in the manner and form 
existing prior to the rise of such question. 
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20.3. The compensation, cost, and expenses of the mediator shall be paid in equal shares by 
the parties. 

21. Entire Agreement. This document, and the exhibits attached hereto, constitute the entire 
agreement between the parties, all oral agreements being merged herein, and supersedes all prior 
representations, agreements, arrangements, understandings, or undertakings, whether oral or 
written, between or among the parties relating to the subject matter of this Agreement that are 
not fully expressed herein. 

22. Modification to Agreement. The provisions of this Agreement may be modified at any time by 
agreement of the parties hereto, provided such modification is in writing and signed by all parties 
to this Agreement. Any agreement made after the date of this Agreement and related to the 
subject matter contained herein shall be ineffective to modify this Agreement in any respect 
unless in w1-iting and signed. 

23. No Assignment Absent Consent. Except as specifically provided in this Agreement, Railway 
shall not assign this Agreement, in whole or in part, or any rights herein granted, without the 
Commission's prior written consent. 

24. Successors and Assigns. Subject to the provisions of Section 23, this Agreement shall be 
binding upon and inure to the benefit of the parties hereto and their respective heirs, executors, 
administrators, successors, and assigns. 

25. Venue and Choice of Law 

25.1. Any and all disputes, controversies, or claims arising out of, relating to, or in connection 
with this Agreement shall be instituted and maintained in a competent court in Santa 
Cruz County, California, with regard to claims arising under California law, and Santa 
Clara County, with regard to claims arising under Federal law, and the parties hereby 
consent to the jurisdiction of any such court and to service of process by any means 
autho1-ized under California law. 

25.2. This Agreement shall be governed, construed, and enforced in accordance with the laws 
of the State of California, without reference to its conflicts of laws provisions. The 
prevailing party in any claim or action arising out of or connected with this Agreement 
shall be entitled to recover all reasonable attorneys' fees and related costs, in addition to 
any other relief that may be awarded by any court or other tribunal of competent 
jurisdiction. 

26. Acts of God and Other Disruptions of Service. Neither party shall be deemed to be in default 
of this Agreement if any failure to meet any condition or to perform any obligation or provision 
hereof is caused by, a result of, or due to, directly or indirectly, forces beyond its control, 
including, without limitation, acts of God, natural disasters, atmospheric disturbance, earthquake, 
fire, flood, tornado, typhoon, tide, tsunami, lightning, storms, soil subsidence, landslides, rock 
slides, volcanic activity, governmental action or inaction, change of law or regulation, nuclear or 
chemical contamination, pressure waves from devices travelling at supersonic speeds, stril-:es, 
boycotts or other labor disturbances, labor shortage, plague, epidemic, quarantine, riots, 
invasion, demonstrations or other civil disturbances, sabotage, explosions, insurrections, war 
( declared and undeclared), terrorism, or threats of terrorism; provided, however, that 
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performance shall only be excused for as long as the disruption persists and any delay resulting 
therefrom. 

27. Miscellaneous 

27.1. In the event that any of the provisions of this Agreement are held by a court or other 
tribunal of competent jurisdiction to be invalid or unenforceable, the remaining poiiions 
hereof shall remain in full force and effect and any invalid or unenforceable provisions 
shall be enforced to the maximum extent possible so as to effect the intent of the parties 
and shall be reformed to the extent necessary to make· such provisions valid and 
enforceable. Without limiting the generality of the foregoing, if the requirement in 
Section 5.2 that Railway comply with applicable bridge safety management program 
regulations (under Public Law 110-432, Section 417) is held to be a non-delegable duty of 
the Commission, the Commission may, at its option, (i) undertake this obligation and 
charge Railway for the cost thereof, or (ii) terminate this Agreement. 

27.2. Each party has participated in negotiating and drafting this Agreement so if an ambiguity 
or a question of intent or interpretation arises, this Agreement is to be construed as if the 
paiiies had drafted it jointly, as opposed to being construed against a party because it was 
responsible for drafting one or more provisions of this Agreement. 

27.3. Each party acknowledges that the officer executing this Agreement has the authority to 
enter into this Agreement on behalf of tl1e party and in so doing is authorized to bind the 
party on whose behalf he is signing, to the terms and conditions of iliis Agreement. 

27.4. This Agreement may be executed in one or more counterparts and by facsinille signature, 
each of which shall be deemed an original, but all of which together constitute one and 
the same instrument. 
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In witness whereof, the parties hereto have caused this Agreement to be executed as of the date first 
herein written. 

ST. PAUL & PACIFIC RAILROAD, LLC 

By: ____________ _ 

219978428 

SANTA CRUZ CCOUN1Y REGIONAL 
TRANSPORTATION COMMISSION 

By: ____________ _ 

George Dondero, Executive Director 

Approved as to form 

By: ____________ _ 

T. Brooke l\1Iiller, RTC Legal Counsel 



EXHIBIT A 

Map of Railroad Facilities 

219978428 



219978428 

EXHIBITB 

[RESERVED] 



EXHIBITC 

Railway Agreements 

219978428 



219978428 

EXHIBITD 

Form of Railway Right of Entry Agreement 

[To be provided by operator] 
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EXHIBITB 

NEW ADMINISTRATION, COORDINATION 
AND LICENSE AGREEMENT 

( comparison to prior version) 
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ADMINISTRATION, COORDINATION, AND LICENSE AGREEMENT 

This administration, coordination, and license agreement (the "Agreement") is dated ---~ 

~ as of 20 [ 8, and is between the Santa Ctu7. County Regional Transport'ltion 

Commission (the "Commission"), a public agency created under California law, and 8aeta CrU:Z and 
Mentere,' Bay Railway Camp8-By, a California corporntion ("Railway"). St. Paul & Pacific 
Railroad. LLC. a Minnesota limited liability company. a subsidiary of Progressive Rail Incorporated 
("Railway'} 

The Commission purchased the Santa Crnz B.i:anch tailroad line (the "Property") from Union 

Pacific Railroad Company (''DP"). via an Augusl 20, 20+10, Purchase and Sale Agreement (the "Purchase 

and Sale A~reement"); aHe 

UP reserved an easement to conduct common carrier freight railroad operations on and over the 
Property (the "Freight Easement"), which Preight Easement is set forth in the Quitclaim Deed by which 

UP, as gtantor, quitclaimed all ef.its -1:ight, title and interest in and to the Property to the Commission, as 

grantee; afld 

UP bas-quitclaimed all ef-its right, title, and interest in and to the Freight E asement to Railway 
and Railv,ay isa previous operato1· to act as the sole freight rail opernror on the. Preight Easement; 

For the h s1 few vears, a previous operator opc:ratcd on the Property pursuant to an agreement 
with the Commission: 

1hc previous operator has agreed to amcel its current adminislsation. coordination and license 
agreemen l to operate the Property and to convey the Freight Easement to the Raifomy; 

The Commission has undertaken a study to help determine the best use of tl1e Properry by the 
Commission (the "Study''): 

Railway needs a long-term agreement of at least 10 years, covering all facets of railioad 

operations, in order to justify its investment of time and money needed to conduct--stleh railroad 
operations; and 

Railway and the Commission desire to establish their respective rights and obligations with 

respect to the Property and the Frdght Easement by entering into this ~ greement. 

The parties therefore agree as follows: 

1. Definitions 

1.1 

1.2 

The te1m "Commission" is defined in the introductory paragraphs of this a.Agreement 
and includes its directors, officers, employees, agents, parents, subsidiaries, ,affiliates, 
commonly controlled entities, and all others acting under its or their authority. 

The term "Coordination Committee" is defined as Lhe comrnittee established by the 
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parties pursuant to Section -l-h 11, 

1.3 The term "FR.A" is defined as the United Stales Federal Railroad Administratiot'.l or its 
regufatory successor. 

1.4 The term "Freight Easement" is defined 111 the introductory paragraphs of this 

a2ig1:een1en t. 

1.5 The term "Freight Easement Property" ls defined as the portion of the Property 
subject to the Freight Easement consisting of ru1)r and all real and persona] property 
with.i11 10 feet of the centerline of any track on the Property except where roadways, 
buildings, or Property boundary liries reduce such distance to less than 10 feet, and 
except fot any retained tights and pei-sonal property described herein. 

1.6 The term "fi'reight Service" is defined as any and all common carrier rail freight 
operations, rights, or obligations as to the Freight Easement Property including 
freight transportation, switching, tempora1y rail car storage (:mbject to the conditions 

of Section ~ 2.5)., transloading freight and clispatchi rig. 

1.7 The tetm " [ Iazardous Materials" is defined as any substance: (a)-_that now or in the 
future is regulated or governed by, requires investigation or temediaLion under, or is 
defined as any hazardous waste, ha~ardous substance, bio-hazard, _medical _ waste, 
pollutant, or contaminant under any governmental statute, code, ordinance, 
regulation, rule, or otdet, 0 1· any a111endment thereto, it1duding the Ha~ardo11s 
Material Transportation Act 49 U.S_ .C. § 5101 et seq., _ Lhe Comp r~J1ensive 

Environmental Response Compensation and Liability .Act, 42-_U.S.C. §-_9601 et seq., 
and the Resource Conservation and Recovery Act, 42-_U.S.C. §-_6901. et seq., or 

(b)-_ tbat is toxic, explosive, corrosive, flammable, ta,dioactive, carcinogenic, 
dangerous, or otherwise hazardous, including gasoline, diesel, pelroleum 
hydrocarbons, polychlorinatc.d biphcnyh (PCBs), asbestos, radon, and urea 
formaldehyde foam insulation. 

1.8 T he term "Ha:tardous l'vfaterials Laws" means all present and future govemmental 
statutes, codes, ordinances, regulations, rules, orders, permits, licenses, approvals, 
authorizations, and other requirements of any kind applicable to Hazai-dous 
Materials. 

1.9 The tetn1s " include", "includes", and "including" arc to be read as if they were 
followed by the phrase "without limitation." 

1.10 The tet.-m "Loss" is defined as any loss, damage, claim, demand, action, cause of 
action, penalty, fine, payment, cost, liability, or expense of whatsoever nature, 
including court costs and reasonable a ti:orneys' fees, resulting from or related to: 
(a) any injury to or death of any person, including officers, agents, ,md ernployees 

of the Commission or Rail.way; or 0))-_damage to or Joss or destruction of any 
property, including the Properly, any adjacent property, and the roadbed, tracks, 
equipment, other property of the Commission or Railway, and any property in the 

Commission's or Ruilway ' sRai.lway' s care or custody. 

2 
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1.11 The term "Propert;y" is defined as the entire Santa Cruz Branch rail.toad line t.ight-of­
way purchased from UP by the Commission, including all improvements thereto, 
whether now existing or hereafter constructed. 

1.12 The term .!.!.:'.PUC.!.!.'..: is defined as the California Public U tilities Commission. 

1.13 The term ''R::lilrnad Facilities" is defined as all tracks and other tail.road property and 
fi.,"{tures, including ties, s,vitches, track:beds, bridges, trestles, retaining walls, culverts, 
railroad signs, s,vitch mechanisms, signals, grade crossings, active and passive grade 
ctossing warning devices and other appurtenances associated with the trackage 

described on Exhibit-_A and located on the Freight Easement Property. 

1.14 The term "Rail.way" is defined in the introductory paragraphs of this a.Agreement and 
includes its directors, officers, employees, a gen ts, parents, subsidiaries, affiliates, 
commonly controlled entities, any other related persons and entities, at1d all others 
acting under its or t11eii: authority. 

1.15 The term "STB" is defined as the ·united States Surface Transportation Board or 
its regulatory successor. 

1.16 The term "TouristStudv" js defined in rhe in trnduccory paragraphs of this Agreement 
and refers to the l'nified Corridor Invesanent Study anticipated to be completed by the 
end of calendar yenr 2018. For purposes of this Agreement the St1.tdy shnll be deemed to 
be "completed" on the date that it is presented, with a recommend::ltion of Commission 
staff regarding the use of 1he Property, to rhe governing Board of the Commission. 

H-01.17 The tenn '" 1 ransportation Service" .is defined as the transportation of 

to Ufistspassengers by rail. Tourist, .includii1g e.v;cursion trains. 'f rn nsport~ 1jon Service 

does nol include regula.dy-_scheduled passengermass transit or commuter service . 

..J..:-l.+ 1.18 'The term. ''UP" is defined in the. inttodnctory patagraphs of this a11greement. 

2. Commission Grants Rights 

2 .1. freight Se1yice. The (Ph(L,;e D· Upon the effective date of this Agreement, the 
Commission grants Railway the exclusive right and obligation to provide PreighL Service 

on the Freight Easement Pmperty. Ra.ilwal s 1'ights and obligations to provide Freight 

Sen,icc under this a_1greement are limited to Lbose set fortb in the Freight Easement or 

in this agreement.Agreement. The authorization to provide Preight Service under this 
.t\greemen1 shall be referted lo as "Phase I'' of this Agreement. Rail.way may not, in 
performing such Fteighl Service, exceed the maximum speeds authorized by applicable 
law for the. existing ttack conditions or transport rail cars exceeding the applicable t.rack 
and bridge weight limits. 

2.2. Trackage License. The Corrunission grants Railway an exclusive license to use, maintain, 
repair, and operate all of the Railroad Facilities for all Freight Setvice purposes. · 
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Notwithstanding their location on the Freight P.asement "Property, ])l1ild.ings and other 
fixtures which are not appurtenances associated with the tracks :oind related railroad 

property ate not included as part of this license. 

2.3. No Maceda] Interference with Freight Service. Notwithstanding the rights retained by the 

Commission under this a A,grecment, the exercise of such rights by the Commission may 
not materially interfere with Railway's Freight Service tights and obligations under federal 
law, or rights unde.r the Fre.ight Easement, unless first approved by the STB. 

2.4. Transportacion Service and Othe.e Third-Party I ,icenses. 

2.4.1. Railway . TouristTransportation Service. The Commission grants (Plrnse ffi. 
Jf upon completion of the Study the Commission determines rhat all of the 
Freight Easement P roperty should bc used for Transportation Service, the 
Commission immediately ·will grant Railway a non-exclusive license to use the 
Freight _ Easemen t Property and Railroad Facilities to provide 

Tow:istTrans:portacion Service between t,..4:ilepost 18.74 in Santa Cruz and 
the n orthern eod--ef.QD. tl1e Freight Easement Property; provided that priot to 
the cornmencernent of operations (a) the Commission has approved in writing a 
detailed _plan_ from _Railway describing such TourisITransportation Sei-vice, 

(b) the TouristTransportacion Service ·will. not materially conflict with, and will 
be subject and subordinate to Freight Sei-vice, and _(c)_ Raihvay _has obtained 
any governmental autbori7.ations recp1ited under applicable law for such 

T ourist Service. Railway's TOtl:ftSH ranspormtion Service plan shall 
tRetHde, at a m.inimum,. Within J? months of the Conunission determining 
that all of the freight Easement P roperty should be used for Transportation 

Service, Railway will present a detailed plan dcKribing the proposed seasons, 

dates and t imes of operation (Transportation Service> .including l'l dcscription 

of tbe proposed train schedule), a financial equip ment co be used. The 
Commission shall have up to one hund.l'ed and twenty ('120) days to review 

Railway's proposed plan and a marketing and in no cnse shaJ l the 

Commission be required to complete its review of Railway's plan. The parties 

acknowledge that Railv,ray desires to operate Tourist Service over 
oilier segments of the Freight Easement Property as well. Commission 

approval of a prior to the latt:st date it may grant a license to provide 
Transportation Service pmsuaot lO Seel.ion 8.2.4. Failme to act on the 

proposed plan for T ouris t Service O¥Cl\.vichin such other segments, ifome 
period wiU result in the plan being considered app roved by th e Commission. 

provided, howevcr, that any,-wtl-l reguirements of the California Envitonmcntal 
Quality /\ct applicable to the Transporration Service haYe been met. Railw;i.y 
agrees Lo act in good faith to incorporate the Commission's reasonable requesrn 
into its plan. The authorization to provide Transportaliou Service under this 
Agreement shall be tefcrred to as "Phase II" of this Agreemen t. 

±':4-:-h2.4.l. l. Future Transportation Service. After the effective date of 
the grant of a license to Railwtly to provide T ransportacion Service 
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Q?hnse II) pursuant to Section 2.4.1 . subsequent changes to th e plan 
for Tnmspnrtation Sc1Yicc npproved by the Conmussion sh :tll be 

subject to the Commission's prio r receipt of publie, 
eommentsapproval The Commission shall have up to sixty (60) 
days to review such changes. failure to act on the proposed 
amendment to the plan wiLhin :-ucli time period will result in the p lnn 
ns amended being considered approved by the Commission provi<led. 
however, that any requirement~ of the California Eu,ironmcntnl 
Qufllity J\cr applicable to the Trn.nsportatiun Service have been met. 
Railway agrees to act in good faith to incorporate the Commission's 
reasonable requests into its plan. 

~2...J..1.2.. Third-Party Licenses. T he Commission reserves the right 
to grant additional licenses over the Preight Easement Property and 
the Railroad Facilities ( excluding licenses for temporaty rail car 
storage or repairs on the Railroad Facilities), pwvided that any such 
licenses: (a) do nol materially conflict with, and are subject and 
subordinate to, Railway's right to use, maintain, repair, and operate all 
of the Rail.toad Facilities for all Freight Service purposes, _(b) do not 
materially conflict with, and a.re subject and subordinate to, any 

other_ license _granted _ Railway hereunder having a plan 
previously approved ia writing by the Commission, (c) require 
the licensee to pay i ts proportionate share of Railway's prior 
(incurred within the preceding five years) and current costs (including 

labor costs, materials costs, equipment costs -- using equivalent 
rental costs as a proxy for capital nnd maintenance _and_ repair costs 

-:: travel, fuel, contract labor, and appropriate overhead) to maintain 

BJld repair the portion of the Freight Easement Property and 
Railroad Facilities used by the licensee, and (d) require the licensee to 

(i) pJ:Ovide insurance equal to or betler than that required of 

Rail>.i.ray in Section 9 adequate insurance bnsed on the scope and 
potenrinl risks of operntions of the licensee, ns determined by the 
Commission and (ii) indemnify and hold harmless Rnilway and the 
Commission as to any Loss arising out of or related to licensee's 

operations.-

2.4 .2 . 1.2.4. L3. After the effective date of this agreement,thc gmnt of a 
licl'nse to Railway to provide Transportation Service (Phase II.) 
pursuanl to Section 2.4.1, any .fil.l'l,_third-party license for 

T o urist'fransporl:ttion Service betweeH Mile13ost 20.9 and the 
northern end ofon the Freight Easement Property. other than 
spccja) events as described in Section 2.4.1.10, will be deemed to 

materially conflict with Railway's Tourist Service licease, 
except in the case of special TouastRailway's Transpor tation 

Service events as described in 8ectioH 2 .4 .2 .9.liccnse. The 

limiting provisions of this Section 2 .4 .2 . 12.4.1.3 are conditioned oo 
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the Railway meeLing the following (all dates are measured 
follo,ving the effective date of this agreement):conditions: 

a. Within 6 months: Railv,•ay shall submit its plan for its jnitial Tomist Service to the 
Commission pursuant to Section 2.4. I. 

b. Within 3 months after Commission approval of inilial plun: RaihYay shall ensure 
that the Railroad facilities for its initial Tourist Service meet and are maintained to 
Class l track standards and obtain appropfiate FRA and PUC inspections to verify 
the same. 

c. Within 5 months after Commission approval of initial plan: Railway shaU secure 
all permits and agreements required to operate its initial Tourist Service. 

d. Within 6 months after Commission approval of initial plan: Railway shall initiate 
its initial Tourist Seryice. 

a. Levels of Service: -Railway's TourislTranspottation Service shall 
carry the following numbers of revenue passengers-:- beginning on 
the third ann.i,~ersary of receip1' of the license to begin 
'l'ransport'lllion Service (Phase ID: 

_l. _h---First Year of Service: 5,000 passengers. 

!.l_Ih-Second Y car of Service: 10,000 passengers. 

III. l+t:--T hird Y car of Service i:tnd ThereafLer: 15,000 
passengers. 

2.4.2.2. folltW.'ing the date that is three years after the effective date of this agreement, a third 
party license for Tourist SePrice will be deemea to materially conflict with another 
license granted Railv,ay hereunder under a plan previously approved in writing by the 
Commission if the third party (a) operates on a substantially similar portion of the 
Freight Easement Property and Railroad faciJities covered by the previous.J.y approYed 
license/plan, (b) penn.its an activity that is substantially similar to the previously 
approved license/plan and (c) operates during substantially similar seasoAs, and on 
substantially similar days and times of day, as the previously approved license/plan. 

2.4.2.3.2.4.1.4. If Railway or any third-party licensee ~CTourist 

Operato~~~ fails to initiate and continue to operate 

Toru·istTranspom,tion Setvice substantially in accordance ,vith the 
f*aB.its license imd approved by the Commissionphn, Lhen the 
applicable Tourist Operator's operations may, al the Commission's 
option, lose priority over any other operations, but only to the extent 
of such failure to operate.-

2.4 .2.4 .2.4.1.5. Jf Railway constructs capital improvements to the 
portion of the Freight Easement Property and Railroad Facilities 
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used by a third parLy - licensee, the Corrunission shall promptly 
and reasonably determine (i) {ll)_the benefit of such improvements 
to such licensee or (b) the climinurion of value to such 

improvements for Railway, (ii) the OOSt-apporLionmenL of benefit 
or loss for such improvements between Railway and such 
licensee, and (iii) the appropriate amortizalion period for such 
improvements (for capital irnprovements the Commission shall 
make such determination concurrently with its approval of such 

capital improvements pursuant to Section 6.2). +he 
Commission1s6.2). TI1e Commission's comract \.Vltb such licensee 
will (i) require the licensee to pay amounts due within 30 days 
following receipt of written notice from Railway and (i.i) name 
Railway as a third-patty benefi6ary with rights of enforcement. 

As used in this a \ greement, the term "capital improvement" 
means any improvement or repair that is subject to the capital 
depreciation rules of the Internal Revenue Service. 

2 .4 .2.5 .2.4 .1.6. Each third-:.party licensee's proportionate share of 
Railway's costs shall b e calculated in advance by Railway (based 
on t.be prior year's maii."ltenance and repair costs plus any 
reasonably anticipated extraordinary maintenance and repair 
costs, and t·he parties' relative need or usage during the 

licensee· Slicw sec' s operating season) on a car-mile basis as to the 
portion of the Freight Easement Property and Railroad Facilities 
used by such licensee. - (As used .in th.is subsection, " repair costs" 
refers to the cosl of repairs that maintain property in good operating 
condition and noL to repairs that are "capital improvements," which 

ate dealt with in Subsection 2.4.2.4 .)2.4.1.5:) Such licensee shall pay 
its proportionate share of costs monthly in advance during the 

months of the license~~s operations. Railway shall at the end of each 
calendar year reconcile the amounts paid to t.he actual cos ts incurred. 

The Commission'sCommission' s contract with such licensee will 
(i) provide that if the actual costs exceed the amount charged to such 
licensee, such licensee will, within 30 days following receipt of 

written notice of such reconciliation from Railway, pay the additional 

amount to Railway, and (ii) name Railway as a third-=patty 
beneficiary with rights of enforcement. If the actual costs are less 
than the amount charged to such licensee, Railway will within 30 days 
following such reconciliation refund the balance to such licensee.-

2.4 .2.6. Tf the Commission, in its discretion, elects to require a lower level of insurnnce 
co,•erage for the licensee thatt the level of coverage then requi£ed of Raihvay under 
Section 9, the Commission shall correspondingly lower the limits of coverage required 
of Raih.vay under 8eetion 9, prnvided that if Raih,vay elects to reduce the levels of its 
tnsuranee, it shall also reduee the self insured retention to the level required of the 
third party licensee. 
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2.4 .2.7.2.4.1.7. The Comrnission or iLs designee shall have the right to 

review, obtain, and copy all books, records, computer records, 
accounts, documenrntion and any other materials ( collectively 
"Records") pertaining to Railway's co~ts that are subject to 
apportionment under this section, including any Records in the 

possession of any subcontractors, for the purpose of monitoring, 
auditing, or othci·wise verifying said costs. Railway agrees to provide 
the Commission or its desig11ees with any Records requested for this 
putpose and shall permit the Commission or its designces access to 
its premises, upon reasonable notice, during normal business hours, 
for the purpose of inspecting and copying s1.1ch Records. - Railway 
fu1:ther agrees to maintain such Records for a period of three years. 
The Comtnission acknowledges and agrees that these Records 
constitute Rttilway's confidential information and shall not be 
disclosed to any third-party without Railway's prior written approval, 
except as otherwise requited by appli'cable law. -

2A.'l .8. The Commission, ma)' elect l'o require a lower level of liability 
insurance coverage for the licensee thau the level of covetage cheu 
required of Railway under Sectjon 9. provided that Railway 
reasonably concurs with the Commission that the level of operations 
of a licensee providing a lower level of liability coverage th:m 
required of Railway uudc.r Section 9 justifies the reduced coveJ·age. 

2.4.2.8 .. ?.4.l.9. Railway will reasonably cooperate with any third party 
holding rights to use the Property, including, without limitation, any 
thi.td-party T o urisrfransporlalion Service operator seeking to secure 
the necessary certification or guruification required by applicable law 
to operal'e oti the Railroad Pacilities, provided such cooperation docs 
not require significant unreimbursed expense for Railway.-

2.tl.2.9.2.4.1.10. In addition to all other rights of Commission under this 

aAgreement, and notwithstanding anything to the conttaty ID this 

a.Agreement, the Commission rese1-ves the tight to use the Freight 
Easement Property and Railroad Facilities for special events. - Such 
special events shall be subject to the provisions of Sec1·ions 

2.4 .2.(a)2.4.1.5 and fbr,2.4. J.6. provided that such special events 
will only be deemed to ma terially conflict \.vith another 

Touri-sffransportation Scn,icc license granted Railway hereunder 
under a plan previously apprnved in '.vriting by the 
Commission if they opernte during the satne season, and on th e 

same days and times of day, as the previol:151)' apprnved 
lieense/pla:nRailway operations. T he Com.mission will consult with 
Railway regarding Railway's willingness and ability to operate such 
special events.-

If the Commission and Railv{ay jointly decide that Railway should operat.:e the special 

event, RaiJvray will operate the special eveHt fur 1:t commercially reasonable all 
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inclusive fee based on Railway·s documented costs (ineludiflg, without limitation, 
locomotive, fuel , trainset, labor aed overhead costs) plus ten percent ( l0%). If the 
Commissiofl elects to ha,·e aeother operator operate the special e',ient, the Commission 
will pay. or cause to be paid, to Railway a fee of $?500 per day (the .. Special Event 
~ ·'), \.Vhieh fee shall coYer all services to be provided by R~ihYay to support an event 
eperateel by a third party including. but not limited to, dispatching, inspections, and 
maintenance (but excluding R~ilway's provision of any locomoti,1e. traiAset, ere\\·. at1d 
fuel). The Special Event Fee shall be adjusted a1mually as of Jaly I st of eaeh year to an 
amount calculated by multiplying the Special event Fee specified above by a fraction, 
the numerawr of which shall be the United States Depm1ment of Labor's Bureau of 
I::-aeer Statistics ConsLUTier Price Index, All Urban CoB:slifllers, All Items, Saa 
Francisco Oakland San Jose, CA (1982 84 100),-eHR-e successor of such indeK (the 
"CPI"), for the month immediately precediAg such adjustment, and the denominator of 
which shall be the CP1 for Jlrne ?012. NoHling in this paragraph shall preclude the 
Commissien and Railway from negotiating other arrangements for special events (e.g., 
5-J3ecia:l events for whieh there is a different operational or fee structure, including 
ei,ents for which Raihvay is both the operator and reeeh•es all or a p0t1ion of lhe fare 
revenue). 

Temporary R~il Car Storage. Subject to the terms and conditions of this agreement, Raihvay may 
enter into agreements with any party for temporary rail ear storage or repairs on the Railroad 
Facilities consistent •Nith the provisions of Sections 2.5.1 and 2.5.2; provided that Railway shall 
deliver a copy of each such agreement 10 the Commission promptly foJlov.cing execution thereof. The 
Commission aclmovl'ledges that such agreements are Railway· s proprietor; information 
f ·Coafidential Information") and the Commission shall not disclose any mailers contaiRed therein to 
any person or entity. eMcept as reqwred by law, or lo RTC's directors, officers, employees, consultants 
or ad1, 1isors. If Commission is reques'.ed in any judicial or administrative proceeding, or pursuant to 
the California Pablic Records Act (Califernia Government Code 6250 et seq.), to disclose any 
Coafidential lnfomrntion. the Commission shall promptly B:otify Railv,ray of such request so that 
Railway may resist such disclosure or seek an appropriate protective order or other remedy. If, in the 
abseoce of such a proteeti,•e order or other rdmedy, the Commission is nonetheless compelled to 
disclose Confidential Information, Commission may disclose such Coa.fidential Information without 
liabilit)· hereunder. 

No1b.ing in this parngn1ph :,hall preclude the Commission and 
Railway from negotiating arrangements for speciaJ events. 

Temporary Rail Car Storage. SubJCCL to tbe terms and conditions of this Agreement, 

Railway may undertake temporary mil car storage or repairs related to its own r:ul 
op erations on the Railroad Facilities consistent with Lhe provisions o f Section s 2.5.1 and 

2.5.2. For clarification, the stag.inf?, of rnil cars for unloading or loading in connection 
with trnnsloading activit1es will not be considered rail car storage hereunder. 

2.5.1. Unless otherwise expressly agreed by th e Commission in writing, Railway will 
not (i) store more than 100 rail cars, ru:..(ii) store rail cars in locations other than 

those marked on Exhibit B (v,hlch locations are intended to 
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substantially a\•oid yisibility from Highv,ray l and blocking designated 
i3ublic beach access),Hpproved by rhc Commission. or (iii) store any rail car 

for more than SHtrwo (2) months. libsent the Commission's prior written 
consent, which consent may be withheld in the Commission's sole discretion, 
Railway may not store railcats that have been used to transport Hazardous 
Materials unless such railcars are empty or contain only residual amounts of 
Hazardous Materials.-

Following the earlier of(i) Railv,ay· s institution of Tourist Se1·vice pursuant to Subsection 2.4. l . or (ii) 
three years after the effective date of this agreement. 

2.5.2. Railway shall not exercise its right to use the Freight Easement Property or 
Railroad Facilities for temporary rail car storage or repair in a manner that 

materially affects the ability of any tbird-_party TourislTransponation Service 
licensee to access the Railroad Facilities for the puipose of exercising its 
licensed r.ights.-

2.5.3. The provisions of Subsections 2.5. l and 2.5.2 apply to fut:m? storage agreements as \Veil as 
storage agreements e~cisting as ofthe eftective date of this agreement. 

2.6. T mresLiga,tion. 

2.6.1. Railway h ereby acknowledges that (a) it has satisfied itself al the time of this 

aAgreemenc with respect to the condition of rhe Freight Easement Property 
and Railroad Facilities and their suitability for Railway's intended use; (b) it has 
made such investigations as it deems necessary "vith respect to the Freight 
Easement Property and Railroad Facilities, as they exist at 1·he time of this 

a.5,greement, and assumes responsibility therefor as to its occupancy and use 
thereof; and (c) neither the Commission nor any of the Commission's agents 
has made any oral or written representations or warranties with respect to the 
Freight Easement: Property or Railroad Facilities. 

The Commission acknowledges that Railway cannot make any iw,estigatioa, or satisfy itself. witk 
respect to how the Property or the public· s use of the :Property may chaage fullo•.ving the Commission's 
purchase of the Property from UP. 

As ls, ¥/here Is . 
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2.6.2. In the event that any public use of the P roperty, or illegal activit.ies by third 
parties, including trespassing, cause any significant economic or operational 

pwblems for Railway, Railway may terminate this a!igreement, provided 
Railway provides at least ninety (90) days' prior written not.ice to Commission of 
che specific problem(s) nnd cause thereof, cooperates in goocl fot th with 
Comm1ssion thwughout such period to resolve such prohlem(s) . and complies 

with the provisions of Section ~ 1.1, 
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2.7. Wamm ties on F reight Easement P roperty_ 01hcr than a~ set forth hl'rein, Railway shall 

ta.kc the Freight Easement Property in an ·'as is, wnere is" condition and without 

any express or implied warranties, including, but not limited to, any warranties of 
merchantability, fitness for a particular purpose or volume or quality of traffic on the 
Freight Easement Property, and subject to: (i) encroachments or other existing 
conditions, (ii) all existing ways, alleys, privileges, rights, appurtenances and servitudes, 

howsoever created, and (iii) the Commission!) rights hereunder. 

1-8. Release. Railway, for itself, it-S successors and assigns, to the maximum extent permitted 

by law, hereby waives, releases, remises, acquits and forever discharges the Commission, 
its officers, employees, agents, successors and assigns, from any Loss of Railway in any 
way arising out of, or connected with, the known or unknown, existing or future physical 
or environmental condition of the Freight Easement Properly and Railroad Facilities 
(including any Hazardous I:viatedals contamination in, on, under, or adjacent Lo, the 

Freight Easement Property, or any clearance constraints on the Freight Easement 
Prnpetty), or any federal, state, or local law, ordinance, rule or regulation applicable 
thereto.-

2.8.1. 

2.8.2. 

2.8.3. 

Railway hereby grants to Commission, on behalf of any insurer providing 
property, general liability, or automobile liability insurance to eithet Railway or 
Commission with respect to the operations of Railway, a waiver of any right to 
subrogation which any such insurer orR,tilway may ~cquite against Com.rnission 
by vittue of the payment of any loss 1.mder such insurance. 

If any Loss described in Section ±782.8 is caused by a third party under contract 
with th e Commission, the Commission shall, at its option, (i) pursue any claim il 
may have against the third-=party contractor, or (ii) assign to Railway any such 
claim, provided that Railway shall. not be obligated to pursue such claim. Any 
amounts recovered as a result of any such claim shall, to the extent they exceed 
any fees and costs incurred in pursuing such claim, be used Lo repair or replace 
any of the following that are damaged or destroyed in connection with the 
subject Loss:-

2.8.2.1. First, Freight Easement Property and Railroad Facilities; 

2.8.2.2. Then, railroad equipment.-

If Railway commences abandonment proceedings for Lhe subject portion o f the 

Property under Section ~ 1.1. the Cotn1nissio11 will not assign any such claim 
to Railway and neither party will have any further responsibjJity unde.t this 

Subsection ~ 2.8.2 as to such claim. If Railway!~s abandonment application 
is withdrawn , or not approved by the STB, the Commission may assign such 
claim to Railway, as provided above.-

The provisions of this Section~ _ 2.8 shall survive lhe termination or 

e.,pirntion of this a.Agreement.-

11 
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2.9. The .tights g1·a11ted by the Commission under Sections 2. 1 2 .52.1=-.2.5 are subject to all 
e, ... isting licenses, leases, easements, restrictions, conditions, covenants, encumbrances, 
liens and claims of title that may affect the Property and the word "grant" as used herein 
shall not be construed as a covenant against the existence of any thereof.-

3. Limitation and Subordination of Rights Granted 

3.J. Commission's Use of Propertv. The foregoing granted rights are subjecl and subordinate 
to the Commission's prior and continuing right to use and maintain the Prnperty for any 

pm11ose that is not inconsistent with this at.1grcement._ \Vithoul limiting the generality of 
the foregoing, the Commissjon may construct, maintain, repair, renew, use, operate, 

ch,mge, modify or relocate public projects of any kind; (including but not limited to a trail 
consistent with the Monterey I3ay Sanctuary Scenic '!'tail (J:VIBSSU Network Final M:ls1·er 
Plan). railroad tracks, signals, communication equipment, fiber optics, pipelines, or other 
facilities upon, along, or across any or all of the Property, all or any of which the 
Commission may freely do at any rirne or times without liability to Railway for 
compensation or damages; provided, however, that the Commission may not materially 

interfere with Railway's rights and operations under this aAgreement or Railway's Freight 
Service rights and obligations under federal law or under the Freight Easement, unless 
first approved by the STB; and provided, further, that the Commission shall to the extent 
possible notify Railway as soon as practicable of any such planned or actual intetference 
and provided that the Commission 1·akes all practicable measures to minimize any such 
interference. Railway shall reasonably cooperate with the Commission in implementing 
the foregoing uses of the Property. If the Commission or its designee requests Railway's 
assistance to transport materials OJ: to perfoi:m other transportation or construction 
services for public projects, Railway will provide such assistance at rates reasorrnbly to be 
determined between the parties.-

12 
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3.2. Commission's Inspect.ion Access; J\.cccss for J'vfai ntenance. The Commission may, as 

reasonable and as coordinated in advance with Railway, (i) inspect. the Freight Easement 

Property and the Railroad Facilities, including -any rail yard or mainten-anee facility 

used in connection ,vith Fi-eight Servlce or TotwistTransportation Service, and (ii) access 

the Freight Easement Propetty and Railroad Facilities (i11cluding access with Commission 
or third party rail vehicles) as necessary Lo maintain areas of the Property outside of rhe 
Freight Easement Property that are not otherwise reasonably accessiblc. The Commission 
shall defend, indemnify and hold Railway, its officers, directors, employees, and agents, 

harmless from _and_ against Loss arising from injuries to or death of the Commission's 
officers, directors, employees, agents, invitees, and contractors relating to such 
inspections, regardless of the cause of such injuries, death, or damage and tegardless of 
the negligence of any person, except to the extent caused by the willful misconduct or 
gross negligence of Railway, its employees, or agents. 111e Commission shall ensure that 
any of its officers, clitectors, employees, agents, invitees, and contractors involved in such 

inspections are trained in all safety requirements and qualified for any operations related 

to work conducted on or near railroad operations. 

3.3. Fut;u:1,e At-G1·ade Crossings. The parties acknowledge that (i) local governments may 
desire 1·0 create future at-grade public crossings of t)1e Fi:eighc Easement Property, and (ii) 
the Aptos vmage Plan, dated Febnmy 23, 2010, i,pedfically includes a future at-grade 
roadway crossing of the Freight Easement Property at approxim;itely lv1ilepost 12.55. 
Railway shall, at no cost or expense to 11self, cooperate with the efforts of any applicable 
loo,] governments to secure PUC approval. of such crossings; provided, however, tbat 
Railway shall be entitled to raise any reasonable safety concerns related to such crossiugs. 
The fees and costs associated vvitl-1 the coi1st11.1ction, maintenance, and repair of such 
crossings shall be set either by agreement between Railway and the applicable local 

go\Tettunent (which agtee111ent shall become a Railway Agreement under Sections 4-24-.2 
and ~ 4.3)., or by the PUC pursuant to Public Utilities Code Section 1202, et seq.-

4. Assignment of e~ertain Contracts and Agreements 

4. I. Upon elBseapprov aJ of ~w underRailway to operate the P1wchase and Sale 
Agreement. Union Pacificf"reight "Easement by the STB, the current opetator 

,vill assign-(:B to Railway, certain agreements concerning the operation of the 
Railroad Facilities, including all track agreements, grade crossing agreements, and 
other operating agreements set forth in Exhibit C hereto (all such agreements 
hereinafter referred to as. the «.Railway Agreements"), and (ii) to the Commission, all 
other agreen,enLs .relating to cl1e Property, includi11g all easements, licenses, and leases (all 
such agreements he.re1nafter referred t0 as the "Commission 4\gteemepts"). For any 

assigned Railway Agreements that grant third-party rights of 11ccess to. or use of, the 
[reig:1, t fotsement or Railroad Facilities, Railwnv will insr.ruct the holders of such 
agreements to name the Commission as an additional insnred o n their insurance policies. 

4.2 . Subject to the provisions of Sect.ion 2.3,2.3~ which prohibit rnaterial inlerference with 
Railway's Freight Service rtghLs and obligations under fedenil law ot under the 
Freight Easement, unless fhst approved by the STB, any new Railway Agreement 
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granting thitd-.=-party rights of access to, or use of, the Freight Ease.mentor Railroad 
Facilities, or contemplating alterations thereto, is subject to the Commission's prior 
w ritten consent. Such Railway Agreem ents will be documented by Railway using 
forms approved by the Commission, which forms shall, among other things, includ e 
provisions indemnifying the Commission and holding it harmless from any Loss in 
connection with tbe exercise of rights under such agreements, and the construction, 
maintenance, or operation, of any facilities constructed jn connection with such 

agreements. 

4 .3. Railway is oot, without the Commission's prior writLen consen t (subject Lo the 

provisions of Section ~ 2.3~ w hich prohibit material interference with Railway's 
Freight Service rights and obligations under federal law or under the F reight 

Easemen t, unless fu:st approved by the STB), to execute any ne\.v Railway 
Agreements affecting the Freight Easement Property or Railroad Facilities for a term 

exceeding the term of this a .\ greem ent. 

4.4. Railway is not, without the Commission 's prior written consent, to tettninate or 

modify any Railway Agreement granting third-party .rights of access to, or use of, the 
Freigh t Easement or Railroad Facilities, or contemplating alterations thereto. 

Maintenance and Operation of Railroad Facilities 
Initial Rehabilitation and Repair Projects. The Commission may, subject to the Commission· s 
c-ontraeting policies, rules, and procedUfes and to the tenns of U1:is agreement, including 8ection 6 .1. 
pe:rfonn any rehabilitation o:f, or repairs to , the Railroad f acilities required to be perforn1ed under the 
terms of the Purchase and 8ale Agreement. 

5.1. Initial Rehabilitation and Repair Projects. D urin~ Phase I of chis 1wecrnent. [he 
Comtnission agrees to pay for (or muse payment for) repairs to the Freight Easement 
Property, including nil dnmnged bridges, qverpasses. trestles. culverts, and track, necessary 
ro allow Railroad to operate the FreigJ1t Ensemenc to :tvlP 7.0. During Phase U of this 
Agreement. the Commission will pay for (or cnttse payment for) repairs fro m NIP 7.0 to 
M P 3 t .39 (up to Class 1 ttnck classification) within the next th ree years following gr:1n1 of 
the license to provide 'ftnnsportatinn Service, provided that if the Commission fails to 
make the required rcpnirs from l\,IP 7.0 to MP 3 L39 within the three years, lhe 
requirements for service provided by Section 2.4.1.3(a) will be extended accordingly. 
After these repairs are complete the Comtnission shall have no further oblig:ition to 

maintain or repair the Freight E:iscmcnt Propt'rty or Railroad Facilities. 

5.2. Maintenance of Freight Easement P.toperty and Railroad Facilities . 

..:::5.:.:.2,,.,. . .!..l.:___..!F..!1~·e~ig;,ih.u. t Easement P roperty and RnilJ·oad Facilities. Railway, at its expense, 
shall keep the Freight E asem ent Property and Railroad Facilities used by 
Railway (including occasional use, m use for rail car storage or lay down 
space) in good repair and in a good and safe condition in conformity with 

applicable law or any Railway Agreement7. and in substantially the same 
condiaon provided by the Commission. In the even t Railway fails to m eet 
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this oblig}'ltion, the Commishlon hns the right but no ob1ig:nion to correct or 
cause the correction of the deficiency, after no less rhan 10 days' written 
notice to Railway (e.xcept in an emergency, whereupon no notice is l'equired) 
:rnd, if Railway: docs not correct the deficiency within 10 days, the 
Commission may bill the Rru.lway and the R:ulwav shall ~1ay the actual cost 
of the conectio11 ,v-ithin 30 days. 

\'{feeds Trasb , Drainage and Graffiti. The parties agree that Railway shall be 
responsible for: (i) drainage and culvert maintenance and clearance on the 
entire Property unless a third person or entity is contracmally responsible 
for such- maintenance and clearance, and (ii) weed abatement, vegetation 
management, and trash collection over the Freight Easement Property as 

required by applicable law7 and in substantil'llly the same condition provided by 
the Conunission. TC the Commission observes n condition th:tt requires 
maintenance under these l'cquirements or applicabk law, Commission will 
nocifr Railway through a maintenance request. Railway shall resolve 
maintenance requests from the Commission within 30 clays unless contested in 
good faith by the R:tilway. In the event Railway contests a maintenance request 
from the Commission. the rcquesr sliall be submitted for resolution to the 
Coorclin:nion Committee pursuam to Section 11 an<l, if no resolution is met, 
lhe dispute may be submil ted to mediation pursuant to Section 20. In the event 
Railway fails to meet nn uncontesteJ obligation, the Commission has d1e right 
but no obligation lo correct or cal15e rhe correction of the deficiency. after no 
less than IO days' written notice ro R:tilway (c.,ccpt in 1111 emergency. whe1·eupon 
no nocice is required) ,md, if Rnilwny docs not correct the deficiency within 10 
tlays. the Commission may bill d1e Railway and the Railway shall pllv the actual 
cost of the corrcccion w1tl1m 30 days. Railway's obligat1on Lo pay shall be 
secured by the secumy provided pursrntat to Section 5.2.7~ The Commission 
grants Railway a license to enter all portions of the Property l'lS necessary to 
perform such maintenance; Railway shall be required to repair any damage 
caused as the result of Railway's performance of any such maintenance. Except 
as required by applicable law, Railway shall not be responsible for the 
prevention, rcmonl, or abatement of graffitL wheresoever it may occur. Rail,vay 
shall also not be responsible for drainage maintenance, weed abatement, 
vegetation management, or trash collection related to any construction by the 
Commission (except for Railroad Facilities that Railway is entitled to use), or 
necessitated by the actions of any third party authorized by the Commission to 

be on the Property, ot related toc::iuscd by any actions, omissions, o.r situations 

off or outside of the Proper ty-. -, except to the extent caused by R:tilway. 

Slopes, T'tees and Otb.et Conditions outside of Freight Easement Pxoperty. 
Railway may, at its option, enter portions of the Property outside the Freight 
Easement Property to maintain or repai.r slopes, clea.r fallen trees and 
branches, or address other conditions, as ttecessa1y to ensure the safety and 

efficiency of Railway!~s operations . The Commission grants Railway a license 
to enter all portions of the Property as necessary to pe.i.form such work; 
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5.2.4. 

.5.2.5. 

Railway shall be required to repair any damage caused as the result of 
Railway's performance of any such maintenance. T he Commission shall 
have- no liab.ility to Railway for maintenance of portions of the Pwperty 
outside of the Freight Easement Property and Rail:way's exclusi-ve remedies 
for damage to the Freight Easeroet1t Property or Rail.toad Facilities shall b e 

limited to those set forth in Sections ~ 5.5.3 and &;.;-1.10 Ilowever, this 

section shall not apply to ,iny claims #nitto the extent they resulc from the 

sole active negligence or willful misconduct of tJ::ie Commission or its 
officers, directors, employees, agents, contractors, oi: a third party under 

contract with tlie Commission, in which case Railway!~s exclusive rernedies 

are those set forth in Section 2.8.2. 8.32.8.2~1.1 and .i+.b 1 4. 2" 

Scope of Maintenance. - For purposes of this section ~ 5.2. Lbe 

maintenance and repairs to be petfonned by Railway include, as required 
by applicable l-aw, (a) inspections, testing, track profili11g, adjustments, 
lubricating, weldh1g, rc"spiking surfacing, tamping, and any o ther tasks 
constituting customary and rontine maintenance of track structures; (b) repair, 
renewal, replacement, ot o~her customary and routine work reguircd to ensure 
the safety of Railt:oad Facilities, including compliance with _any applicable 
bridge safety Jnanagement program regulations that may be promulgaLed by the 
Secretary of Tnrnsportation pursuant to Public Law 110-432, Section 417, 
including tJ1e regulations set foi:th in 49 CFR Part 237; (c) weed and brush 
control and drainage management; and (d) complil111ce with all mandated 

reporting. Railway shall not be .ii1 default under this a.Agreement if iL does not 
perform tie replacement programs or upg·tades of rail, switches, bridges, or 
other track mate1·ial provided that (e) Railwats failure to perform such 
replacement programs or upgrades does not violate applicable law or Railway's 

specific maintenance obligations under this aA,greement, and (£) Railway uses 
reasonable diligence to seek outside funding sources for such work.- The 
Commission shall have no responsibility to maintain the trackage, structures, or 
any other Railroad Facilities except as otherwise specifically required herein. 

Concurrently \.Vith the execution of this agreement , bothAgreemcnt. lhe 
required parties shaJJ execute and deliver to the FRA a written notice of the 
assignment of track inspection and maintenance te,sponsibilities, and 
bridge safety 1nanagen1en t -responsibilities, to Railway in accordance with 
49 CFR § 213.S(c) and 49 C.1-'R § 237.3. -The noLice of assignment shall 

attach a copy of this aAgreement. 

;:.5,.::.2::.:,;,G~.- - L.i.irru~· t!.:i!s of Commission Liabilitv. Notwithstasiding the limitations on the 

Commission's maintenance responsibilities set forth in Sect.ion ~ 5.2, 
the Cotntnission shall be responsible for the. maintenance of any 

improvement it constructs 011 any portion of the Property~ after 
completion of its oblifp1tions Lmder Section 5.1~ As used in this 
subsection, the term ·"improvement'' excludes itnprove:tncnts m.ade to 
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5.4. 
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5.2.7. 

the Railroad Facilities, unless such improvement is made at the teq.uest 

of a third~ parry, in which cMe such third-parry shall be responsible for 
the incremental increase m the maintenance cost thereof. 
Notwithstanding the foregoing, maintenance responsibility for 
improvements to public c1:ossings shall be governed by the provisions of 

Section tt.-3.3, 

SecuriLv. Railway shall provide a performance bond oi: alternative security 
acceprnhle rn the Commis:-ion gu:u·antceing its Cinancial responsibility for the 
performance of its obligations to provide maintenance or the Fteight Easement 
Property and Railroad Facilities under Seel ion 5.2 and pay all License Pees due 
under Section 7. in an amount no less than $ 160,000, gtanting the Commission 
rights as an obligee under the bond or altetnati-ve security to cause the 
performance of tbese t1blig,11fons in the event of Railway's failure to do so. :>.fret 
any applicable norice and cute period under the express terms of this 
Agreement. The exercise of its rights under the bond or alternative securiry 
sh~tll not in any w11y limit the rights of the Commission ro terminate th.is 
~reement or any other .tights or .remedies hereunder or under applicable law. 

Ownership of Ti:ack .Materials . .All track materials installed by Railway as pa,i;t of the 
Railtoad Fadlities shall be of equal or better quality than those track materials 

existing at the time of execution o[ this aAgreement, or after completion of 
rehabilitation and repair projects by the Commission, including the projects described 

in Section ~ 5.1. and shall become the Commission's property. ~A..11 materials 
removed by Railway from the Railroad Facilities and replaced as pa.rt of maintenance, 
repairs, or capital improvements shall, if the decision to remove them was Railway's, 
become the ptoperry of Railway. Railway shall not, without the prior written approval 
of Commission, remove track materials or other improvements from the Property 
unless they ate replaced as ptovided Ln this section. - Railway shall keep a wi:itten 
record of track materials and other improvements removed from, or installed i1pon, 
the Property and shall provide an updated copy of the record to the Cotmnission on 
ot before the e.nd of each calendar quarter.-

Clearing of Obstructions, Derailrnents, and Wrecks. Railway shall as soon as 
practicable clear any obstructions, dera.il.ments, and wrecks of railroad equipment on 
Railroad Facilities.-

5.4.1. 

5.4.2. 

To Lhe extent drn.t any such obstruction, derailment, or wreck damages the 
Property, Railway shall as soon as practicable restore the Property to the 
c;;ondition it was in prior to the obstruction, derailinent, or ·wreck. 

If Railway fails to comply with the provisions of this section, the 
Commission may pei-form the required action and charge Railway the 
teasonable cost thei:eof. Nonvithstancling the foregoing, the Coau-nission 
shall not chacge Railway for the restoration of any dam.age di.used hy any 

thtrd party to any bridge er-if in the Corntnission's reasonable judgment, 
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such damage does not expose the Commission to potential liability to Lhe 
FR.A, PUC, or any o ther third party, and either (A) such damage does not 
obsttuct or interfere with any roadway ot othet property or faciliLy used by 
the Commission or another Lhird party, or (B) Railway abandons the subject 

portion of the Property undet: Section ~ 1.1; In addition, the Commission 
shall not charge Railway for the resto.ration of any damage caused by the 

Commission!) conttactoJ:s, or any third party granted access to the Property by 
specific agreement with the Commission. 

5.4.3. Nothing in this section is intended to preclude legal action by Railway or the 
Commission against any third party causing such obstruction, derailment, or 

wreck.-

S.S. Responsibility for Repair or Replacement. 

5.5.1, Damage Caused~ Freight Operalfons. _Except as otherwise set forth in this 

a.Agreement, Railway will be responsible to repair or replace any damage to tbe 
Freight Easement Property or Railroad Pacilities caused by, or related to, 
Railway's operations. 

5.5.2. Damage Caused by Commission. Railway will not be responsible to repair o.r 
replace any dam.age to the Freight Easement Property or Railtoad facilities 
caused by the Commission, its officers, directors, employees, agents, or 
contractors. 

5.5.3. Damage Caused by Acts of God o.r Other G-actorn bevond Railway's Control. If 
any portion of the Freight Easement Property or the Railtoad Facilities are 
damaged or destroyed by flood, .fite, civil disturbance, ear thquake, earth 
movement, storm, sabot-age, act of God, terrorism, _-accident or any othe.t event 
beyond Railway's reasonable control, including damage or desti:uction caused by 
third _patties, even if said damage or destruction originates outside of the 

Freight Easemenl Property, then Railway tnay; _(but, excep t Lo the extent 

covered by insurance required under this Agreemen t, shall not be required to;) 
at no cost or expense to the Commission, (a) repair, or cause to be repaired, the 
damaged or destroyed portion of the Freight Easement Property or Railroad 
Pacilities;_Q! (b) replace, or cause to be replaced, such portion of the Freight 

Easement Property or the Railroad l"acilities~. In the event Railway docs not 

elect to repair or Ee1replacc the damaged or destroyed portion of the Freight 
Easement Property or Railroad Paciliues, Railway shall reasonably cooperate, at 

its own cost with the Commission to seek tErfundin~ and cause the repair or 
replacement of the damaged or destroyed Railroad racilittes, or o therwise to 

suspend or abandon T01:1ristTransportacion Setvice or Freight Service over alt 
ef-sucb po.ttion of the Property as R11il\yay deems appropriate as set forth 
in Section 8 .3the parties mutually agree is necessit:itcd by the damage or 
destruction. 
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6. Construction, Relocation, or Removal of Railroad Facilities 

6.1. By the Cotnrnission.-

6. 1.1. The license herein granted is subject to the Com.mission's needs and 
requirements to improve and use the Property. Subject to Railway's rights 

under this aAgreement, the Commission, at its sole cost and e..'Cpense, may add 

to or remove any portion of the Railroad facilities, or change or relocate them 
to new locations as reasonably designated by the Commission, whenever, in the 
furthetance of the Commission's needs and teguirements, the Commission 
finds such action to be necessaty.-

6. 1.2 . In the course of performing such work, the Commission may not materially 
reduce, or otherwise materially interfere with, Railway's rights and operations 

undet this a.Agreement or Railway's Freight Service rights and obligarions under 

federal law or rights under the Freight Rasemenl, tmless first approved by the 
STB. The Commission shall to the extent possible notify Railway as soon as 
p racticable of any such planned o.r actual interference and take all practicable 
measures to mini.m.i.ze any such interference.-

6. l .3 . Railway shall in such cases provide the Commission with a fixed-price guote 
for perfonning any related wo.rk, and the Com.mission shall have the option 
of accepting Railway's quote and having Railway perform the work, 
performing the work itself, or having another qualified rail contractor 
perform such work. If the Commission selects a third-party contractor, tbe 
contractor shall execute Railway's Right of En try Agreement (a copy of 
which is attached as Exhibit D). 

6. L .4. The Commission shall have the right to salvage, stockpile, or otherwise dispose 

of any Railroad Facilities removed pursuant to this section; provided, however, 
thar if the removed Railroad Facilities are reusable elsewhere on lhe Freight 
Easement Propetty, Lhen Railway shall have the right to so teL1se them. Any 
Railroad Facilities not so reused on the Freight Easement Property shall be 

returned to the CommissiOfl upon expiration or termination of this 
agi·eement and may not be sold to third parties or used elsewhere. 
disposed of or otherwise removed at 1lie Commission's expense. 

e-:-l-:4:-6.1.5 . All such work performed, and any installat.ion of Rail.road Facilities, 
shall be in conformance with all applicable laws. If the Commission 
relocates any portion of the ttacks used for Freight Service, the centerline of 
the Freight Easement Proper ty shall, upon completion of the relocation 
work, be deemed to have been modified to coincide with the centerline of 

the realigned tracks. 

6.2. By Railway. Railway may, at its cost and expense, modify or improve the Freight 
Easement Property and Railroad Facilities as needed to accommodate its .Pteight Senrice 

or Tourisffransportation Set-vice; provided, however, that Railway first obtains the 
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Commission's written approval of Railway's plans for such modifications and 

improvements., sSubject co the provisions of Section ~ 2.3, which prohibit material 

interference with Railway's Freight Service rights and obligations under federal law~ 

rights uneler the Fieight Easement, unless first approved by the STB. Subject to 
tfle---t,rovisiol'ls of Section 2.3, which prohibit material interferCi'lCC 1Nith 
Railway· s Freight SeI,;ice rights and obligations under federal lav,•, or rights 
under the Freight Easement, unless fust approved by the STB, Railway's modification or 
improvement of the I'reight Easement Property and Railroad Facilities will be 
coordinated with existing or future legal public uses of the Property that the Commission 

may authorize. Railway may, upon the termination of th.is aAgteement or upon the 
abandonment of any applicable section of the Fteight Easement Property or portion of 
the Railroad Facilities, remove any modifications or improvements to such Freight 
Easement Property or Railroad Facilities that were paid for by Railway, that do not 
constitute any repair or replacement to such Freight Easement Property or Raili:oad 
Facilities, and _that have not become fixtures tc such Freight Easement Property or 
Railroad Facilities. 

6.3. The Commission understands that Railway requires locaLions outside of the Freight 
Easement Property at which to store and maintain equipment and materials necessary 

for Railway's Freight Operations including a locomotive pit. The parties agree 
taat-Railv1ay me\} store equipment and materials at the location k:Aown as 
-Wrigley's, located betvreen Swift Street and Natural Bridges Dri:ve al or abooi 
Mile13ost 2 l.5 .~ The parties agree that Railway will need to identify and construct 
additional maintenance and storage locations on the Property, which Railway may do 
as needed, subject to applicable law and the Commission's p rior written consent 

(subject to the provisions of Section ~ 2.3, which prohibit material inter(ei:ence with 
Railway's Freight Service rights and obligations under federal law, unless first approved 
by the STB). 

6.4. The terms, conditions, and stipulations eJcpresscd in this a _.1greement as to the Freight 
Easement Propetty and Railroad Facilities shall ilpply to the Frejgbt Easement Property 
and Railroad Facilities as they may at any time be eKpanded, added to, modified, changed, 
or relocated. 

7. License Fees 

7.1. For consideration of the rights granted under this ar.1grecment, Railway shall pay the 
Commission the following fees as calculated on a quarte.rly basis: 

7.1.1. Fteight Se1:vice: 

7.1.1.1. First 150G carloads per quarter: $~3% of Railway's handling 
revenue fo r such carlo:1ds. 

7.1.1.2. Any additional carloads per quarter: 5°/ci of Railway's handling revenue 
for such carloads.-

7.1.1.3. Storage: Fifty percent (50%) of Railway's storage revenue in excess of 
$2.00 per car per storage day per quarter. 
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7.1.2. Temporary Use of Laydown Space. Railway may from time to titn.e make 
artangements with a Lemporary shipper by rail for the use of otherwise unused 
laydown space (open space outside of the Freight Easement Property next to 
railroad ttack). The parties agree that Railway will n eed to identify such 
temporary laydown locations on the Property, which Railway .may do as needed, 
subject to applicable law and the Commission's prior written consent. Railway 
shall also notify the Commission of the expected duration of each such use. If 
subsequently the Commission reasonably objects to any specific use of laydown 
space by Railway or its shipper, the Commission will make available an 
alternative laydown location reasonably acceptable to Railway and shipper, and 
Railway shall as soon as practicable discontinue that use of such laydown space 
and move to the alternative laydown location. Railway shall, in addition co the 
license fees set forth above, pay the Commission 2ocyo of all revenue (if any) 
received by fuiilway by such shippers for such use of such laydown space. 

7.1.3. Transpor tation Service: 3% of passenger ticket l'evenue on tickc::t ttvenue up to 

$500,000 per ciuartet. plus 5% of passenger ticket revenue on ticket revenue 

over and above $3-~00,000 per quarter. 

7.2. Railway shall. within 60 days following the end of each calendar quarter, determine the 
amounts payable to the Commission arising from the preceding calendar quarter and shall 
provide the Commission with a statement describing all amounts due tl1e Commission 
during the q1.1atter. Railway shall also, upon reasonable request from the Commission, 
make available fot inspection and copying all documents and receipts upon which such 
fees are based. 

7.3. Subject lo Sect.ion 7.4._Railway shall, witlun GO days following the end of each calendar 
quarter, pay the Commission all amounts due the Commission for tJ1e prior calendar 
quartet. Railway's obligati1,n to pay license fees is specifically ncknowledged LO be 
:,;ccuted by the sccutit:y requtted under Section 5.2.7, 

7.+. T he requirement to pay the license fees for Freigh t Service ns set forth in Secrion 7.1.1 
will begin with the ftrsr quar ter after the fust annivers:u:y of Phase T of chis 1\greement 
and the requirement to pay rhe license fees for Transportation Service as set forth in 
Section 7.1.3 will begin with the first quarter after the first anrtivcrsar~1 of Phase II of this 

Agreement. 

8. Term and Termination 

8.1. This a.6,greement shall become effective when fully executed and delivored to the parties 

in accordance with Section ~ 27.4 ai1d shall continue in foll force and effect for a 
period of 10 years unless othe1'\.vise terminated as provided herein.-

If (i) Railway does f\Ot regulafly use the Freight Service or Tourist Ser.rice rights ln accordance with the 
plan approved by the Commission (other thUA railcar storage rights) herein granted over any segmeflt of 
the Freight Easement Property. or the Raih-oad Facilities on such segraent, for a period of m:ie year 
without the Commission' s prior written approval, or (ii) 

8.2. 'l'crm.inalion: 
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8.2.1. Default. 
8.2. J. I. I[ Rnilwav does not provide regular Freight Service wi1hou1 the 

Commission's prior written npprov;J, the Commission may 
forthwith terminate rhis Agreement by written notice. A s used in 
this Section 8.2.1.1, the term "regular Preigbt Se1-vice" means 
revenue train operations for Freight Service consisting of a 
minimum of (i) SO freight cars duting the first foll calendar year of 
service (beginningJanuary 1): (ii) 150 freight cars during the second 
ca.lend:-it year of senrice: (iii) 200 freight cars during the third 
atlendar year of service; and (iv) 250 freight cars during the fourth 
c:ilendar year of seivice and thereafter: or 

8.2.1.2. If Railway does not provide 1·egLtlar Transportation Service during 
Phm;e ll, without the Commissiou's prior written approval the 
Commission may forthwith terminate this Agreemen t by writteu 
11otice. As used in this Section 8.2.1.2, the letm "regular 
T ransportation Snvice" means revenue themntic e.'<:cutsion 
opcr;'ltion, consisting or a minimum of (i) one excursion during the 
first full calendar year of service after the third annivcrsaty of the 
receipL of the license to begin Transportation Service Q;hnse ID: (ii) 
two excursions during the sccuud calend:-it yea,· of senrice after the 
third a1mivcrsaq· of Phase TI; nnd QiD five e."cursions during the 
third year of service after the third anniversary of Phase II and each 
yea( thereafter during the term; provided, that if the Commission 
fails to make required repairs under Section 5.1 during the first three 
years of Phase IL the commencement date for "regular 
Transportation Service" as defined herein shall be extended 
accordingly. For the avoidance of doubt. the Commission may not 
terminate this ~rccmcnt pursuant to this Section 8.2.1.2 if it has 
not approved the non-exclusive License to Rnilway to use the 
Freight Easement Property and Railro;'ld facilities to provide 
Transportation Service on the Freight E asctnent P.ropert);r cPhase I1) . 

&,;h.8.2.1.3. Railway remains in default in its performance of any 
covenant or agreement contained herein for a period of 30 days 
after written notice from the Com.mission to Railway specifying 

such default, the Commission may, at its option, forthv.i th 
tenninate this agreerneat(i) cure the defaull and at its option, 
invoice Railway for the cost thereof, withhold the cosl thereof 
from any amount otherwise due to Railway, or call nny avrulablc 
bond or security for the payment thereof; or (ii) forthwith 
terminate rhis Agreement by written notice; provided however, that 
if such default cannot reasonably be cured within 30 days after 

such notice, the Commission may not terminate this ~ reement 
provided tbat Railway begins to cure the default within the 30-day 

notice period and proceeds diligently to complete such cure. l:Ij3oo 
expiration or termination of this agreement by either party, 
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Railway shall proceed to abandon Freight Service in 
a-ccordance •.vith section 8.3; provided, that no mcpiration m 
termination of this agreement shall be effective unless and 
until the 8TB bas approved such abandonment. As used in 
this Section 8.2, the term ''regularly ase 11 means revenue 
train operati ens for either Freight Service or Tourist 
Service consisting of a minimum of 4 0 freight oars per 
year, or 15,000 passengers per year (begin:ning with the 
third year follmving the effective date of this agreement), as 
iift!*icable. 

8.2.1. The parties recognize that there are carrently liHle or no revenue train operations on the 
Freight Easement Property or Railroad Facilities aEd that it may take time for Railv,1ay to 
develop such operations, if they can be developed. The Commission thus agrees that it shall 
not terminate this agreement due to the lack of any such revenue train operations for a period 
of three years from the effective date of this agreement. 

8.2.2. 

8.2.3. 

8.2.4. 

Cpon rennin.atio11 of d1is Agreement, whether through rhe expiration of the 
term or by rhe Parties as contemplated herein. Railway shall cooperate. al its 
expense. with the transfer or abandonment of Freight Service as requested by 
the Commission: provided, that no tet.mination shall be effective unlt!$S aud 
until the STB has approved such transfer or abandonment. 

The partic:> acknowledge that iniciacion of Preight Services by Railway will 
tequire Railway to invest substantial r unds in anticipation of future revenues 
from both Phase I (freight Service) and Phase il Qrnnsporlatio11 Service) 
service. fn recognicion of Railway's investment. if after completion of the 
Snidy and prior to the grant of a license to provide Transportation Service 
(Phase ID, the Commission determines that the Freight Easemci1t Property 
should uot be used for Freight. Service from MP 7.0 to rvrr 0.0, the 
Commission may terminate this l\gtecment sub1ect to the provisions o[ 

Section 8.2.2, and upon approval of the abandonment by the STB, pay Railway 
$300,000. 

'11,e Rail war can terminate this Agreement if by one hundred and twenty (120) 
days after completion of the Study. rhe Commission has not granted a license 
pursuant to Section 2.4.1 hereof to provide Phase II Tnmgportation Service 
over all of the FJ"eight Easement Propert;y. 

~8.2.5. The Commission also agrees that it shall not terminate this ru_.1greement due 
to Railway's failure to use ehe rights herein granted with respecL to any segment 
of the Freight Easement Property or Railroi1d Facilities that is necessa.cy to 

support any Freight Service or Tourist Service over any regularly-used 

portion of the Preight Easement Property north of any unused segmentr-! 

Abandonment. 
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&;+.8.3 . Railway may at any time, in its sole and absolute discretion, immediately and 

without any liability to the Commission: (a) abandon Tourist (e..""1:<:ept as expressly 
provided herein, including but 11ot limi ted m Section 8.5): (a) abandon Transportarion 
Service over all or such portion of the Property as Railway deems appropriate, and (b) 
seek STB approval to abandon Freight Service ove.t alJ or such portion of the Property as 
Railway deems appropriate. In the event that Railway seeks to abandon Freight Senrice, 
Railway shall provide the Commission with 90 days advance notice of Railway's intention 

and shall, at· oolrs cost to Raihvay, cooperate with the Commission's efforts to take 
upon itself all Freight Service operations relating· lo the Property, to appoint another 
person or entity to do so, or to rail bank any portion of the Property as to which Railway 

intends to abandon F reight Service. Noth.u1g in this a .Agreement is intended by the 
parties Lo 1.irnit these rights ou the part of Railway and the Commission agrees that it will 
cooperate with Railway, at lbilway's cost in Railway's efforts to so abandon any 

T ouristTransportation Se1·vice or Freight Se1-vice. No such abandonment, ttansfer of 
Freight Service opetalions, or rail banking) shall be effective unless nnd until the STE has 

issued its approval thereof Jn addition, this aAgreemcnt shall not terminate with 1:espect 
to all 01: any portion of tJ-1e Property m1less and until the STB has 1ssued such approval. 

8.3.'2.8.3.1. Any abandonment proceedings instituted by Railway shall cornply with the 
abandonment provisions set forth in the Freight Easement, including the 
railbanking/ 0 FA provisions th ereof. 

~ 8.3.2. To the extent the STB approves abandonment or transfer of Freight 
Sen,ice over all or any part of the Freight Easement Property or Railroad 

Facilities, this aAgt:eement and any other rights and obhgations of Railway to 
the Commission, shall, at the time of com,1.i.nunation of such abandonment or 
transfer, tem1inatc with respect. to any abandoned or lrn.nsferrcd portio11s of 
the F.teight Easement Property and Railroad Facilities. _Upon the effective date 

of such abandonment, Railway shall, if so requested by the Commission, 
(i) assign to the Commission or new operator, as applicable, any Railway 
Agreements affecting the abandoned or transferred portions of the Freight 
Easement Property and Railroad Facilities, (ii) <-1uitdaim the abandoned 
portion of the Freight Easement to the Commission or new operator as 
applicable, and (ill) execute any additional documents reasonably necessary to 

effectuate the purpose and intent of this a.~ greement. 

All obligations incurred by the parties prior to the termination of this agreement shall be preserved 
until satisfied. Notv,rithslanding the foregoing, if Raihvay terminates this agreement as to any portion 

of the ·Freight Easement Property or Ruilroad facilities after damage to the same by any thi rd party, 
or because the cost to maintain, repair, or replace the same is not economical, Rililv,ay shall thereafter 
have no liability lo the Commission for the cost to perform any related obligations. 

BA. 

8.5. 

Upon the effective date of tcrmihation of th.is a 1 greement, Railway shall, if so requested 
by the Comtnission, (i) assign to the Commission all Railway Agreements, (ii) quitclaim 
the Freight Easement to the Commission, and (iii) execute any additional documents 

.teasonably necessaty to effectuate the purpose and inten l of this agreement.Agreement. 

LIOUID1\T£D DAM.AGES. The par ties ead1 acknowledge tlrnt in the event Railway 
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exercises its right to abandon Pi-eight Service over the entire~, of 1he Freight Easement 
:tnd the Commission is unable, despite its reasonable efforts, to obtain a new operator to 
wh.ich fi'rcight Sctvice is transfet1:ed by the S'l'B. then determining the resuh ing damagei, 
would be i.mpracricable or e.,trctncly difOtLtlt, bemuse the Commission has undertaken a 
commitment Lo operate Freight Sci-vice on tbe f/reight Easement Properry ns a condition 
of receipr of funds for purchase of the -Property and is incapable of :1cting as a common 
carrier iL.~elf. Therefore, the parties agree thar, in the event Railway exercises its right tu 

abandon b'rcight Service over the entirety of the Freight Hasement and the Commission 
is unable. despite its re,isnnahle efforts. to obtain a new operator to which Pt·eighr Service 
IS transfened by the STB, Railway shall be Viable to the Commission in the amout1r of 
$300,000 in liqU1dated damages and not as a penalty. Notwithstanding the foregoing, 
Rnilwny will not be liable for any liquidated dru.llilges in abandoning height Service in 
connecdon with (D the expiration of the term of this ~cement% (ii) the termination of 
this Agreetnent by the Commission pursuant to Section 8.2.1_ill_8.2.3, or (iii) the 
termination of th is J\greement by Railway pursuant to Section 8.2A. In the eYenL lhe 
Railway exercises its right to abandon Prcight Sei-vice and has paid the amounr due ro the 
Commission pursuant to this Section 8.5, Commission sh.'lll nor be en titled to any furthcr 
damages of nny kind. whether direct. special or consequential. 

9. Ins urance. Railway and the Commission shall obtain the instttance set forth below, to be kept in 

force during tl1e life of this a Agreement.- All insurance policies must be written by a reputable 

insura11ce company reasonably acceptable to tbe Cornmission, or with a current Best!~s Insurance 
Guick Rating of A- and Class VII or better, and authorized to do busiriess in California. ]he 
limits of insurance coverage required un.de.r this section shall be increased every five years during 
ll1e term hereof and any extended term based on any incteases or decreases in the Producer Pr.ice 
Index, or any successor inde."<. 

9.1. Railway Insurance: Railway shall, provide ,ind procure at its own cost and expens~ 

provide and procure Commercial General Railroad Liability ('·CGL")insurnncc and, 
as applicable, Workman's Worker 's Compensation or Federal Employer's 
Liability Act (''FELA"), insuranc~ (to the extent required by law). 

9.1.t The tG-bliability insurance policy providing bodily injury, including deach, 
perRonal in ju11' and property damage coverage shall have }l 1.irnit of not less 
than $25 tnilllon each occurrence and an aggregate limit of not less than $50 
rntll.ion. The self-insured retention may not exceed $250,000 (as that value is 
periodically 11djusted by the Consumer- Price Index from and after the effective 

date of tl'lis agreemeE:t).) The CGL insurance policy must be 1.vritten on 
ISO occurrence form CG 00 01 12 04 or a substitute fonn prnviding 
reasonably eqwvalent coverage. This insurance shall contain broad 
form contractual liability covering the indemnity provisions contained 
in this agreeme-,~..:t, coverage for railroad operations, and coverage for 
constructlon or demolitioH work on or near railroad tracks. Prior to 
the execution of this agreementi\gteement).) Prior to the execution of this 
Agreement, Railway shall provide the Commission with a certificate of 
insurance on a standard ACORD form, or other form reasonably acceptable to 
the Commission, substantiating the ret1u.i.t:ed covernges and limits sec forth 
herein. Upon request by the Commission, Railway shall immediately furnish a 
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complete copy of any policy requited hereunder, including all endorsernenls, 
with said copy certified by the insurance company to be a true and correct 
copy of the original policy. 

9. 1.2. The GGbliabiliQ' insurance policy must include the Commission as an 

"additional insured" (using ISO Additional Insured Endorsement CG ?Q 

26 or a substitute form reasonably acceptable toaocl the property 

insurance policy shall name the Commission prnviding reasonably 
equivalent coverage). as a loss payee. 

9.1.3. Required Provisions: The CG-b-insurance policy shall contain, or be endorsed 
to contain, the following provisions: 

9. 1.3.1. For any claims related to this a.Agreement, Railway's insurance 
coverage shall be primary insurance as respects the Commission, its 
directors, officers, employee.s, and agents and any insmance or self­
insurance maintained by the Commission, its directors, officers, 
ernployees, or agents, shall be in excess of Railway's insurance and 
shall not contribute to it. However, this section shall not apply to at:iy 

claims that result from the sole negligence or willful misconduct of 
the Commission or its officers, directors, employees, agents, or 
invitees; as to any such claim, tl1e Commission's insurance shaJl be 
primary. and any insurance or self-insurance maintained by Railway, 
its directors, officers, employees, or agents, shall be in excess of 
Corn.mission's insurance ai1d shall not contdbute to it.-

9.1.3.2. Railway teshall comply with a!Lrepoii'ing or other provisions of the 
policies, as necessary to maintain covernge required hereunder, 

including breaches of 1,varranties, shall not affect coverage to be 
provided to the Commission, its directors, officers, employees, or 
agents. Railway shall notify CommiRsion in writing of any claims 
submitted relnting ro the Property under anv policy required under 
this Agreement. 

9. 1.3.1. Railway's insurance shall apply separately to each insured against 
whom claim is made or suit is brought, except with respecl to the 
fun.its of the insurer's liability. 

9.1.3.4. Each insurance policy required by this a.Agreement shall be endorsed 
to state that coverage shall not be suspended, voided, canceled1 

reduced in coverage or in limits except after 30 days' prior written 
notice by certified mail, return receipt reguested, has been given to 

the Commission.-

9.1.4. \X7orkers' Compensation Of FELA insurance shall cover any stah1toiy liability 
as determined to be applicable by the compensation laws of the State of 

California or FEL/'.., as applicable, with a limit of at least $1 million. The 
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9.2. 

Railway represents and the Commission understands that all ra~road workers 
are subject to the FEL A and 11te not covered by \Vorker's Compensation 
msurnnce. 

9.1.5. The fact that insurance is obtained by Railway or by the Commission on behalf 
of Railway will not be deemed to release or diminish Railway's liability, 

including liability under the indemnity provisions of this a~ greement. 
Damages tecoverable by the Commission from Rrulway or any thitd party will 
not be limited by the amount of the required insurance coverage. 

Commission Insurance; The Commission shall, al its own cost and expense, provide and 

procure such Commercial General Liability ("CGL") and Workma:a!-g s~ Compensation 

insurance as it deems necessary to cover its obligations under this a.Agreement. 

10. Notices. All correspondence, notices, and other papers shall be delivered either in person or by 
certified or registered mail, postage prepaid, to the parties hereto at the following addresses: 

If to Railway: President 
Santa Cruz and Monterey Bay Railway Co. 
118 S. Clinton St. , Suite 400 
Chicago, IL 60661 
Attn: Ed Ellis and Kevin Busath 
Fax: 312 466 9589 

If to Commission: 

St. Paul & Pacific Railroad. LLC'.21778 Higlwiew .'\ venue 
Lakeville, MN 550+4 

_______ Executive Director 

Santa Cruz County Regional Transportation Commission 

~ Pacific Avenue 
1523 Santa Cruz, CA 95060 _Fax: 831-460-

3215 

_11. ___ Coordination Committee~ 

11.1. In order to ensttre the safety and efficiency of all operations on the Property, the patties 
shall establish a Coordination Committee. - The Coordination Committee shall be 
composed of two representatives from each party (and any other persons or entities as 
the parties may mutually agree) and shall (a) serve as a forum to coordinate the parties' 
activities and resolve questions or disputes (but only to the e.">.tent the parties' 
representatives have been so authorized), and (b) be responsible to make 
recommendations to the parties. -The Coordination Committee shall meet on a regular 
schedule to be determined by the parties, but may be convened for special meetings by 
either party upon 10 days~ written notice to the other party.- Following each meeting, the 
Coordination Committee shall deliver written minutes of such meeting to Railway and 
the Commission.-
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11 .2. Railway gJrnll comply with nll rem,nnable requests o[ the Commission for repregentatives 
of Rnilwav l.o attend public meetings organized by the Commission to provide non­
confidential informntion nbont Railway's operations under this ~cement . 

.::;12;;;;.:. __ Claims and Liens for Labor and Material 

12.1. Railway agrees to pay in full for all materials joined or affi.xed to the Property, to pay in 
full all persons who perform labor upon the P roperty, and not to permit or suffer any 
mechanic's or mateciahnan's lien of any kind or nature to be enforced against the 
Pi:operty, as to any work done or materials furnished thereon by Railway or at Railway's 
reguest Railway shall indemnify, hold harmless and de[end Commission (with counsel 
reasonably acceptable to Commission) against and from any and all liens, claims, 
dema11ds, costs and expenses of whatsoever nature in any way connected with or 
growing out of such work done, labor performed. or materials furnished.-

13. Property Taxes 

-8-:--1-: 13. l. So fat as it lawfully may do so, the Commission shall assume, beat, and pay 
all property and other taxes and assessn1ents of whatsoever nat1.1re or kind (whether 
general, local, or special) levied or assessed upon or against the Property, excepting taxes 
levied upon and against any Freight Basement Property or Railroad Facilities. Railway 
shall assume, bear, and pay all property and other taxes and assessments of whatsoever 
nature ot kind (whether general, loca~ or special) levied or assessed upon or against any 
Freight Easement Property or Railroad Facilities for which iL bas ;t license to operate, 
including possessory interest taxes under California Revenue and Taxation Code section 
107 et seq., unless applicable law otherwise excuses payment of taxes due to the 

Commission ' sCormnission' s ownetship or the Property, the Freight Easement 
Property, or the Railroad Facilities.-

14. fodemnity 

14.1. Railway shall indemnify, defend and _hold _hattnless_ d1e Commission from any Loss 
which is due to or arises from: (a) Railway's operation, maintenance, repair, or use of the 
Freight Easement Property, Railroad Facilities, _any appurtenances _thereto, or any part 
thereof; (b) Railway's ptovision of Freight Service or TouristTransporLation Service; or 
(c) Railway's failure to comply with or perform any of the texms and conditions set forth 

in this aAgreement;_ except to the extent that the Loss is caused by the sele-negligence 
or willful misconduct of the Commission, its officers, agents, or employees, or a breach 

of an e>."J)tess material warranty of the Commission. The provisions of this section-_shall 

su1-vivc the termination or e1'."Piration of the term of this agreementAgrccmcnt for n 
period of two years. 

14.2. The Commission shall indemnify, defend and hold harmless Railway from any Loss 

=which is due to ro the extent caused by or ariseslng from the-50-le negligence or willful 
misconduct of the Commission, its officers, agents, employees, and contractors. For 

putpose!l of this Section ~ 14.2 only, the term !!~Loss!!:_ is limited to any loss, 
damage, claim, demand, action, cause of action, penalty, fine, payment, -cost, liability, 01· 

expense of whatsoever natUJ:e, _including _court_ costs and reasonable attorneys' fees, 
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resulting from or related Lo: (a) any injury to or death of any person, inclucling officers, 

agents, and employees of the Commission or Railway; or (b)-_damage _to or loss or 

destruction of R,1ilway!~s equipment, rolling stock and any items being transported on 
behalf of Railway's cus Lomers.- Any Loss related to damage to or destruction of the 
Prcight Easement Property or Rail.road Facilities is subject Lo the provisions of Section 

~ 2.8.:. The provisions of this section-_sball survive the tettnin.ation or expiration of the 

term of this agreement. f\~>teemcnt for a period of two years. 

14.3. Each pru:Ly's obligations to the other under Sections +4.-l-14.1 and .J.+.-2-14.2 respectively 
arc subject to the following conditions: (a) the party seeking indemnificatioJ1 (the 
''Indemn.:ified Patty") shall, following Indemnified Party's discovery of a Loss for which 
Indemnified Party seeks 1ndemniftcation, or of circumstances that may reasonably result 

in such a Loss, promptly dcliver notice to the other party (the ' 'indemnifying Party~:..) 
describing such Loss or circumstances, (b) the Indemnified Party shall make reasonable 
effotts to mitigate the effect of such Loss or circumstances, (c) the Indemnified Party 

shall give the Indemnifying Party e¥erythe opportnnit1, to control the defense against 
such Loss, and shall not compromise or settle such Loss without the Indemnifying 
Party's prior written consent, and (d) in no event shall either party be liable to tl1e other 
for consequential, incidental, indirect or punitive damages, even if notified of the 
possibility of such damages, w1less such damages are included in any third-party claim 
against the Indemnified Party. 

Removal of Railway Equipment, Personnel, and Property upon Terminatio11 of 
Agreen1ent. Prior t~), or upon, the termination of this ftl__\greement, Railway shall, at its sole 
expense, remove its eguipment, personnel, and other property from the Freight Easement 
Property and Railroad Facilities and shall restore, to the Commission's reasonable satisfaction, 
such portions of the Freight Easement Property and Railroad Facilities used by Railway to as 

good a condition as they were in at the begim1ing of this agreemefll or after the completiot1 
of rehabilitation and repairs by the Commission, including the projects specified in Section 

~ 5.1, if completed (or. if the Commission docs not complete rehabilimtion ,rnd rep:urs, as 
good a condition ns dley were in n l the be,ginnirijr of Lhi!> Agreement). excepting norma l wear and 
teat. If Railway fails to do tl1e foregoing, tbe Comrnission may do such work at tl1e cost and 
expense of Railway. -Railway may not remove any properly, including the Rail.road Facilities, tl1at 

is or becomes the property of the Commission wider this 0.LJ,greement.-

Hazardous Substances and Wastes 

16.1. Railway shall not be liable or responsible for any Hazardous Materials present on, in, ot 

under the Property, or other problems relating to the Property, prior to tl1e 
commencement date of its operations on tbe Freight Easement Property, except to the 

e..xtent Railway!) activities exacerbate the contamination of any such pre-~ existing 
Hazardous Materials. 

16.2. Railway shall comply with all applicable laws in its occupancy, operation, and 
maintenance of the Freight Easement Properly and Railroad Facilities. Without fu:st 

obtaining the Commission!~s written permission (which may be withheld in the 
Commission's sole r.easonable discretion), Railway shall not treat 01· dispose of 
Hazatdous Materials on the Freight Easement Property or Railroad Facilities. Railway 
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16.3. 

shall not release a11y Hazardous Materials 011 or at the Freight Easement }Jroperty or 
Railtoad Pac.iii des, including through any drainage or sewer systems. Railway assumes all 
responsibifay for the investigation and cleanup o[ any such release or exacerbation by 
Railway and shall indctnnify, defend, and hold harmless the Commission and its 
property, its officers, agents, and employees, for all costs, including reasonable 
environmental consultant and reasonable attorneys' fees, and claims resultii1g from or 
associated with any such release or exacerbation by Railway. Railway shall ass1m1e all 
tesponsibility for and shall indemnify, defend, and hold harmless Commission against aU 
costs a11d claims associated with a release or _leak _of_ Hazardous tfaterials, or 
e..xacerbation of pre-ex:(sl'ing Hazardous Materials, occutting bet\veen the 
commencement date of its operations on the Fre.ight Easement Property, a11d the 

expiration _or _soonet termination of this aAgteement, and related to Railway's use o[ 

the Freight EaS'C.'111ent Property and Railroad Facilities, _unless_ such event was caused by 
the sole negligence or willful _misconduct_ of the Commission, its office.rs, employees, or 
agents. 

Railway shall not install any above-ground or underground storage ta11ks witnout the 
Commission's prior written consent, ·which consent may be granted or withheld in 
Commission's sole and absolute <focretiou. lf such consent is granted, Railway shall 
obtain any necessary permits, notify the proper authoi:ities, and provide the Commission 
with copies of any such permits and notifications. Railway shall assume all responsibility 
fot and shall indemnify, defend, and hold harmless the Commission against all costs and 
claims associated with a release or leak of d,e contents of any such tank occurring 
between the coinmenccmcnt date of its ope.rations on the Freight Easement Property, 

and the expiration or tctm.i.nation of this a.t..1gree111enl, unless such event was caused by 
the sole negligence or willful misconduct of the Cominission, ii-s officets, employees, ot 
agertts. 

16.4. The Com1nission under.stands and acknmvledges that the regular ope.ration and 
maintenance of railroad equipment and tracks involve !"he ~torage, use, and release of de 
minimits amounts of Hazardous Materials, including petroleum products, cteosote, and 
chromated copper ars.enate. The Commission agTees that Railway shall not be liiible or 
responsible for the de mininms release of any such Hazardous Materials, unless (i) such 
release violates applicable law, OJ: (ii) the Commission is otherwise entitled to defense 

and indem nity under Section -14.-h 14.10 

16.5. If Railway knows, or has reasonable cause to believe, that any Hazardous Materials have 
come to be located under or about the Freight Easement Property or Railroad Facili!ies, 
other than as specifically provided herein or as previmlsly _consei1tcd _to_ in writing by 
the Commission, Railway shall immediately give the Commission ,vritten noticc thereof, 
together with a copy of any statement, i:eport, notice, registration, applicatio11, pet·mit, 
business plan, license, claim, action, 01: proceeding _giveu _to _or_ i:eceivcd from any 
governmental authority or private parLy concerning ,the presence, spill, release, discharge 
of, or e}..11osurc _to,_ such Hazardous Materials. 

16.6. 'lbis Section 4-016 shall continue in full force and effect regardless of whether this 

a_:igreement i.s terminated pursuant to any othet provision or the freight Easement 
Property and Raikoad Facilities are abandoned and vacaLed b y Railway. 
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17. Trespassers and Dangerous Conditions. Railway shall not be required to take any action or 
incur any expense (including posting signage or warnings, providing fencing or other security) as 
to or against trespassers on the Property, or invitees of the Commission, other than to promptly 
notify local law enforcement and the Commission concerning any trespassers observed on the 
Property by Railway personnel. 1f Railway becomes aware of any dangerous conditions on or 
about the Property, Rai.l:way shall promptly notify the Commission of such conditions.- -

18. Waivers. 111e failure of either party hereto to enforce any of the provisions of this a.Agreement, 
or to enforce any tight or option which is hexein provided, shall in no way be constrned to be a 
waiver of such prov-ision(s) as to the future, uor in any way to affect the validity of tllis 
a.Agreement or any part hereof, or the right of either party to thereafter enforce each and every 
such provision and to e.,cercise any such right or option. - No waiver of any breach of tllis 

a.Agreement shall be held to be a waiver of any other or subsequent breach. 

19. Consent. Unless expressly provided to the contraq elsewhere in this aAgreement, whenever the 
consent, approval, judgment, or determination (collectively, "consent") of a party is required or 
permitted under this aJ.1greetnent, d1e consenting patty shall exercise good faith and reasonable 
judgment in granting or withholding such consent. -No party may unreasonably withhold or 
delay its consent; except as otherwise expressly provided herein. consent shall be deemed to have 
been withheld if a patty fails to consent to the other party within 30 days of having been giveJ1 
written notice of the other party's intention to take any action as to which consent is required or 
perm.itted.-

20. Non-binding Mediation 

20.1. If at any time a question or controversy shall anse between the parties heteto in 

connection with this £illgteement and upon which the parties cannot agree, such 
question or controversy shall be submitted to a single mediator within 20 days after 
written notice by one party to the othet patty of its desire for mediation. _The parties 
shall in good faith consult to select a mutually acceptable mediator.- The mediator so 
selected shall be a person with at least one-year of exposure to the concepts of railroad 
operntions and maintenance. 

20.2. Upon selection of the mediator, said mediator shall with reasonable diligence determine 
the questions as disclosed in said notice of demand for mediation and shall give both 
parties reasonable notice of the tune and place of any mediatio11. Until the completion of 

mediation, petfortnancc under the aAgreement shall continue in the manner and form 
existing prior to the rise of such question. 

20.3. The compensation, cost, and expenses of the mediator shall be paid in equal shares by 

the parties. 

21. Eiitfre Agreement. 1'bis document, and the exhibits attached hereto, consti11.1te tl1e entire 
agreement between tl1e patties, all oral agreements being merged herein, and supersedes all p.tiox 
representations, agreements, arrangements, understandings, or undetiakings, whether oral or 
written, bet\veen or among the parties 1:elating to the subject matter of tllis a..~ reement that are 
not fully expressed herein. 
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22. Modification to Agreement. The provisio11s of this aAgreeroent may be modified at any time 
by agreement of the parties hereto, provided such modification is in writing and signed by all 

parties to this a.i\greement. A ny agreement made after th e date of this a ngreement and 1·elated to 

the subject matter contained herein shall be ineffective to morufy tbis ru~greement in any respect 
unless in writing and signed. 

23. No Assignment Absent Consent. -Except as spedficallr provided in this aAgreement, Railway 

sh all not assign chis aAgreement, in whole or in part, or any rights herein granted, without the 
Commission's prior written consent. 

24. Successors and Assigns. Subject to the provisions of Section~ _23. this a.Agreement shall be 
binding upon and inure to the benefit of the pa11ies hereto and their respective heirs, executors, 
administrators, successors, and assigns. 

25. Venue and Choice of Law 

26. 

27. 

25.1. i\..ny and all rusputes, controversie.s, or claims arising oul of, relating to, oi: in connection 

with this a~greement shall be instituted and maintained in a competent court in &m 
Fnmciseo~:mrn Cruz County, California. with rc.gard to clrn :irising trnder California 
law, and Santa Clnra County, with regard ro claims arising under Federal law, and the 
parties hereby consenL to tbe jurisruction of any such court a11d to sen1ice of process by 

any means authorized under California law. 

25.2. This aAgreement shall be govetned, construed, and enforced in accordance with tl1e laws 

of the State of California, without reference to its conflicts of laws provisions . The 

prevailing party in any claim or action arising out of or connected with this a.Agreement 
shall be entitled to recover all reasonable attorneys' fees and related costs, in addition to 
any other relief that may be awarded by any court or other tribunal of compeLent 

jurisdiction.-

Acts of God and Other Disruptions of Service. Neither party shall be deemed to be in default 

of this aAgreement if any failure to meet any conrution or to perform an5, obligation or provision 
h ereof is caused by, a result of, or due to, directly or Lndircctly forces beyond iLs contrnl. 
including, without limitation, acts of God, naturnl ru~asrets, ahnospheric disn1rbance, carthqtutke, 
fire, flood , tornado. Qphoon, tide, tsunami. lightning, storms, soil subsidence, landslides, rock 
slidei'-. volcanic activity. governmental action or inaction, change of law or regulation, nuclear or 
chemical contamination, pressure wave~ from devices tl:avelling at supersonic speeds. strikes, 
boycotls or other labor disturbances. labor short:ige. p lague, epidemic. quarantine, riots, 

invnsion. demonstrations or other civil rusturbnnces, sabotage, explosions, insurrections, acts of 
God, or any other causes beyond the pany' s controlwru: (declared and undeclared). 
terrorism. or 1hreats of terrorism; provided, however, that perfo11nance shall only be e..'Ccused for 
as long as the disruption persists arid any delay resulting therefrom. 

Miscellaneous 

27.1. In the event that any of the provisions o f this ai~grce.ment are held by a couli or o ther 
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tdbunal of competent jurisdiction to be invalid 01: unenforcenble, the remaining portions 
hereof shall remain in full force and effect and any invalid or unenforceable provisions 
shall be enforced to the maximum extent possible so as to effect the intent of the parties 
and shall be teformed to the extent necessary to make such provisions valid and 
enforceable. Without limiting the generality of the foregoing, if the requirement in 

Section ~ 5.2 that Railway comply ,vith applicable bridge safety management program 
regulations (under Public Law 110-432, Section 417) is held to be a non-delegable duty of 
the Commission, the Commission may, at its option, ~) undertake this obligation and 

charge Railway for the cost thereof, or (ii) ce.rminMe this a.Agreement. 

27.2. Each party has participated. in negotiating and drafting this a.Agreement so if ,ln 

ambiguily or a question of intent or intetpretation arises, this a1.1greement is to be 
construed as if the parties had drafted it jointly, as opposed to being construed against a 

party because it was responsible for draf ung one or more provisions of this a.Lj,greement. 

27.3. Each patty acknowledges that the officer executing this aAgreement has the authority to 

enter into tJus aAgteement on behalf of the patty and in so doing is aulhorized to bind 

the patty on whose behalf he is signing, to the terms and conditions of this a11greement. 

27.4. This aAgrcement may be executed in one or more counterparts and by facsimile 
signature, each of which shall be deemed an original, but all of which together constitute 

one and the same inst:11.uncnt. Each party shall deposit the e>cecuted agreement 
into eserov,· with instructions to deliver the agreement upon close of escrow 
under U1e Purchase and Sale Agreement. 

In witoess whereof: tl1e parties heteto have caused this a.Agtecment to 
be executed as of the date first herein written. 

ST. PAUL& PACIFIC RAILROAD, ILC SANTA CRUZ CCOUNTY REGIONAL 
TRANSPORTATION COwrMISSION 

,"118-A,i\...+>111\l~T-A}.~-4C--iR~U1+Z1-.---A,-ANH-D----il\w4~0~N1-1T--1'E-...R~E',-:.IY~-B~,~<\Y SA.1\IV ... CRUZ COUNTY REGIONAL 
RAILWAY COMPANY TRANSPORTATION COMM188ION 

B: 

Ed,.vin E. ellis 
President 
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B : 
George A:-Dondero 

--, Executive Director 

Approved as to form 
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