RICHARD R. WILSON, P.C.
Attorney at Law
A Professional Corporation
(814) 944-5302 127 Lexington Avenue, Suite 100
888-454-3817 (Toll Frec) Altoona, PA 16601

(814) 944-6978 FAX

irwilson(@atlanticbbn net - Email
www rrwilsonesqg com - Website

851 Twelfth Street
Oakmont, PA 15139
July 11, 2007

Hon Vemon A Williams, Sccretary
Surface Transportation Board

1925 K Street, N W,

Washington, DC 20423-0001

Of Counsel to
Vuono & Gray LLI1.C
2310 Grant Bwilding

Pittsburgh, PA 15219

(412)471-1800

(412) 4714477 FAX

Re AB-865-0-X, Honcy Creek Railroad, Inc — Abandonment Exemption in Ilenry

County, Indiana

Dear Sccretary Wilhiams

Encloscd pleasc find the oniginal and ten copies of the Rebuttal Venficd Statcment of
William E Smith, the Rebuttal Venfied Statement of Ken Pritchard, and the Rebuttal Statcment
of I"acts and Argument of Honey Creck Railroad and Reply 1o Motion to Rcopen AB-865-X and

Reconsider Decisions Therein and to Consolidatc AB-865-X and FD 34869
219737

2:973%4

Pleasc ume stamp the copy of this Ictter and rcturn 1t in the self addressed, stamped
envclope provided for that purpose  All copies of the forcgoing documents have hecn served on

all parties of record
1f there are any questions, please fecl free to contact me

Very truly yours,

RRW/bab
Enclosures

Xc

All parties of record

RICHARDR WILSON, PC

)

Richard R Wilson, Esq
Attorney for Honey Creek Railroad, Inc



Before the
SURFACE TRANSPORTATION BOARD

74 TNT & DOCKET NO AB-865-X

HONEY CREEK RAILROAD, INC - ABANDONMENT
IN HENRY COUNTY, INDIANA

and

0'2 / f 73 7 DOCKET NO FD-34869

HONEY CREEK RAILROAD. INC PETITION FOR DECLARATORY ORDER

REBUTTAL STATEMENT OF FACTS AND ARGUMENT OF HONEY CREEK
RAILROAD AND REPLY TO MOTION TO REOPEN AB-865-X AND
RECONSIDER DECISIONS THEREIN AND TO CONSOLIDATE
AB-865-X AND FD 34869

ED
Office l<E:1='~‘-II=.’Ergr::eedil"lgs
007
JL 112 RICHARD R WILSON, ESQ
Partof Counsel for Honeyv Creck Railroad, Inc
Public Reco 127 Lexington Avenue
Suite 100

Altoona. PA 16601
(814) 944-5302
(814)944-6978 FAX

William Keaton, Esq

Of Counsel

KEATON AND KEATON.PC
126 West Second Street
Rushwille, N 46173-1874

Juiv 11, 2007



Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO AB-865-X

HONEY CREEK RAILROAD, INC - ABANDONMENT
IN HENRY COUNTY, INDIANA

and
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

VERIFIED REBUTTAL STATEMENT OF
KEN PRITCHARD

My name 1s Ken Pnitchard I am a railroad marketing consultant affihated with
Transmark Associates, Inc , 300 E Walnut Street, Corydon, Indiana I work with a
number of short line railroads in Ohio and Indiana. Ihave over 35 years of expenence 1n
the railroad industry including positions as Assistant Vice-President, Sales for the Ene
Lackawanna Railroad Company (1972-1976), Regional Sales Manager for Consohdated
Rail Corporation (1976-1987) and a sales consultant for Wheeling & Lake Ene Railroad
Company, short line railroads and mdustnal rail customers (1989 to present). I am
familiar with and have personal knowledge of the manner n which Class I rail carners
publish rates for corn and other grains throughout the mid-west. I am authorized to make
this statement on behalf of Honey Creek Railroad, Inc

During the 1990s, Consolidated Rail Corporation, CSX Transportation, Inc and

Norfolk Southemn Corp each published common camer tanffs containing a mileage scale



of commodity rates for corn and other grain for shipments onigmating 1n Indiana and
other Midwestern states for dehivery to out of state destinations based on the mileage
between various ongins and destinations For example, Norfolk Southem published 1ts
mileage scale for com rates i Norfolk Southern Railway Company — Freight Tanff NS
4400H (Exhibit A) Ths tanff apphed to all Norfolk Southern stations in Indiana and
other named states. Item 3 3000.00-B lists the con;mod1Ues to which these scale rates
applied including 01-132-15 Comn or Maise (not popcorn), shelled, dried. As you can see
from Page 2 of the tanff, the rate scale established rates in dollars and cents per 2000
pounds 1n 10 mile mncrements and on Page 3 note 1 these prices applied only between NS
stations assigned freight station accounting code numbers 1 through 66999 Reference to
the Official Railroad Station List, OPSL 6000-P 1ssued March 1, 1999 effective March
15, 1999 reveals that Sulphur Springs carried a Norfolk Southern freight station
accounting code of 66051 and a Honey Creek Railroad accounting code of 3 Rates
applicable to Muncie, Indiana applied to Sulphur Springs, IN and accordingly rates
published in NS tariff 4400-H apphed to corn onginating at Sulphur Spnings, Indiana for
shipment to vanious destinations throughout the South. Thus, these two tariffs constitute
the holding out of common carner rail service by HCR and Norfolk Southern from
Sulphur Springs, Indiana. Today, Norfolk Southern publishes a similar mileage scale of

commodity rates for corn traffic origiating in Indiana in PDF format on its website



FRX NO. :216691@916 Jul. B2 2087 @3:27™ P1

VERIFICATION

L, Ken Pritchard, declare under penalty of pegjury that the foregoing is true and

h M%M

CATHAITIWUN TS R/RQTHEHRTAT RCIGY JOGZ/7RNIQ
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e UERIECTTQ. INCREASES A3 PROVIOFD L4 [TEN 3.
SUPPLEMENT TO

kS 4400-H

NORFOLK SOUVTHERN RAILWAY CONPANY
VISIOR: BE THE SAFEST, MOST CUSTOMER-FOCUSED, AND SUCCESSFUL TRANSPORTATION COMPANY IN THE WORLD

SUPPLEMENT 4
™
FREIGHT TARIFF XS 4400-H
SUPPLEMENTS 1, 2, 3 AND 4 CONTAIM ALL CHANGES

LOCAL AND JOINT FREIGNT TARIFF
PUBLISHING RATES ON

L T
Michigan Tennessee Michigan Ountario
* Onio ¥irganta Mississippy vargime
Ontaro New York

ALSQ DISTANCE RATES SETHEEN STATIONS IN

ALABAMA ILLINOIS MASSACHUSETTS NORTH CAROLINA
DISTRICTY INDIANA MICHIGAN 0410

OF COLUMBLA IOWA MISSISSIPPE PENNSVLVANLIA
CONNECTICUT KENTRCKY NISSQURI SOUTH CAROLINA
DELAWARE LOUISIANA NEW JERSEY TENNZSSEE
FLORIDA MARYLAND NEW YORK VIRGINIA
GEORGIA WEST VIRGINIA

THIS TARIFF ALSO APPLIES ON INTRASTATE TRAFFIC

GRAIN TARIFF 1

SQVERNED BY UNIFORM FREIGHT CLASSIFICATION (SEE ITEM 5).

ISSUED August 11, 1598 EFFECTIVE August 12, 1598

Issuec By
J. H. 4UDCLESTON, MANAGER
FRICING SERVICES - NORFCLK SOUTHERN CORPZRAT.ON
110 Frank®1n Road, S.E.
Roanoke, VA  24042-0027

TARIFFS: 13469

(Over)

Exhibit A
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SUPPLEMENT 4 T0 TARLFF NS 4400-H

SECTION _ 3
MILEAGE RATES FROM AND TU POINTS ON NS

3:3000.00-8 Commodity 01-131-10 - BARLEY
01-132-1C CORN -NOT POPCIRR-,IN THE EAR,.ORIED
01-132-15 %Isl OR MALZE (NOT POPCORN) ,SHELLED,BRIED

Item

RYE
01-136-55 MILO ‘MILD NAIZE
01-136-90 aaﬁm alum.nEE

01-137-20 WHEAT ,DURUM,AMBER OR RED
01-139-10 BUCKWHEAT

01-139-25 MILLET, OTHER THAN MILLET SEED
01-139-30 SRAIN SCREENINGS,UNGROUND
01-139-90 GRAIN,NEC

.FRESH

01-144-20 SCREENINGS ,SOYBEAM,KOT GROUND NCR PROCESSED
01-149-40 SEEQS, SUNFLCKER

20-418-5¢ GRAIN DUST

APPLICABLE BETMEER STATIONS ON KORFOLKX SOUTHERMN RAILMAY
ROUTED VIA NS DIRECT

Rates are appliczble only between NS stations for which Rate 8asis numbers are provided 1n Tariffg ICC RPS
1G0B-saries, ICC APS 1009-series, ICC RPS 1T10-series, ICC RPS Z01l-series, ICC WTL 1000-series, ICC WT.
1001-serfes, ICC WL 1002-series or ICC WTL 1003-Serves and points taking <he same rates in Nationa) Rate
Basls Tariff [CC NRB 6000-Series.

Te determine a rate from a given orlqin to a given destinetion find the Rate Basis Mumber ngp‘.'lcatﬂe from
int of origin to po‘nt of destination disregarding letter sufffix, if any, end then apply the rate provided

l ggr that rate bas{s mmter shown balow.

RATES IN DOLLARS AND CENTS PER 20UNDS
TULDAR T ——%mrr COCUFR 3
RATE ' W 160,006 | 180,000 RATE "W “160,000 “Eﬁm
BASIS ES | "SEE NOTES ||  BASIS ~SEECROTES | SEE JOTES T SEE HOTES
mnssa 1,2,5 1,3,5 1,4,5 uuugm 1,2,5 1,3,5 1,4,5
T 7.46 7.46 6.89 660 24.75 24.75 22.04
50 7.60 7.60 5.91 £§30 25.36 25.36 22.58
R | g | fn | pE )l om | B | BE | 4B
. . [ » - -
R “8.0b 7. . . .
90 8.22 8.22 7.67 760 27.93 27.93 24.81
100 g8.38 8.38 7.82 780 28.55 28.55 25.33
110 B.62 8.52 8.07 B00 29.18 29.18 25.89
120 8.8% 8.85 §8.32 BZ5 29. 29.98 26.58
140 9.33 9.1 §.78 B75 31.58 31.58 27.94
150 9.55 9.55 g.00 900 22.38 .38 78.62
1% 08 | 0n 3.2 527 338 5 z’g‘é‘é
pr: 1] 10.50 0.50 9.95 . o .
190 10.79 10.79 19.21 1000 35,53 35.53 31.93
200 .11 1.11 10.48 1025 36.35 36.35 32.04
220 11.52 11.52 10.76 1050 37.14 37.14 32.70
240 11.89 1.89 10.84 1075 37.94 37.94 33.21
12.27 £Vl - - -
280 12.65 2.65 11.64 1125 30.56 39,56 34.79
300 13.43 3.44 12.34 1150 40.55 40.35 35.48
320 13.93 13.03 12.76 1175 41.13 41.13 36.17
340 14.55 14.55 13. 41, 41.92 .
— 300 15.2¢ 15.2¢ " . . 5
380 15.863 15.83 14.38 1250 43.53 43.53 38.24
400 1€-48 ‘6 14.93 1275 44.34 44,34 38.89
@ | we ) be o) b ) b ) gk ) g% | BE
260 T8, 18-3E T : " .
480 18.99 18.99 17.09 1375 47.50 87.50 41.64
500 19.53 19.63 17.67 1350 48,24 18.24 42.25
520 20.31 20.21 18.21 1825 407, 49.10 43.01
540 20.94 20.94 .75 1850 4 49.90 43,70
580 22.71 22.21 19.88 1500 51,50 51.50 45.00
660 22.82 22.82 .38
620 23.47 23.47 20.96
640 74.10 2410 21,51
{1tem contimied on next page

I For expamation of referetce marks, see conclicing page of this supslement.
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SUPPLEMENT £ TO TARIFF NS 4400-H

SECTION _ 3
MILEACE RATES FROM AND TO POINTS ON NS

Item  3:3000.00-8 -—- Corcluded -~
NOTE 1: FIIDH IIS S'I'ATIOHS HT CARHEL

BELLMO! sam’ms IL, MOCN, -L, SiMS, IL, AND
wnvus cn"v IL geely nfls "E BASE NUMBER APELICAELE FROM
;nnn NS srmous smms‘rnﬂim- GUMDY, I:: EARL PARK, IN:

suru.. IN: AND HEATON, 'IL APPI.\' 'mz mz
BASE nuﬂasn APPLICABLE FAOM SHZLDON, I- “to OESTINA

Facu STATION HUNTLRGBURG, IN APPLY THE mz snss wuezn
APP_ICABLE FROM QAKLAMD CITY, IN-TD DESTINA

ON_SEIPMENTS FROM NS STATION mvmsou. S APST THE RATE BASIS
NUMBER APPLICASLE FROM DESTIRATION.

ON SHIFMENTS TO NS STATION mﬂnwnv. VA APPLY 'I'HE RATE BASIS
NUMBER APPLICABLE FROM DRIGIN TO HARRISONBURS

ON SHIPMENTS TO NS STATION mmm RIVER, NC Apm.r THE RATE
BASIS NUMBER APPLICABLE FROM ORIGIY 70 SILOAM, NC.

ON SHIPMENTS FROM NS STAT-ON HEST LE.AHOH IN'AFPLY THE RATE
gast FROM IN TO GESTINATION.

ON SH GA
APPLY THE RATE BASE NJMBER A’FLICABL- 0 GRIFFIN, GA
IN LIEU OF THE NRE anuu POIhT OF MACDN, GA.
C PRICE APPLIES ONLY BE
STATIONS ASSIGNE) FSAC IIl!l'IBERS 1 THROUGH 86999.

NOTE 2: RATE APPLICABLE ONLY IN RAILROAG CWNED
OR LEASED COVERED HOPPER CAR.
APPLIES ONLY iN CARS hl'ﬂ'l CARPACITY
OYER 4,199 CUBIC FEET,

NOTE 3: RATE APPLICABLE ONLY IN RAILIIIAD OWNED
CR LEASED COVERED HOPPER CAR

APPLICABLE ONLY WHEN CARS OF LESS

THAN"2207 CUBIC FEET CAPACITY ARE FURNISHED FOR CARRIER'S
CONVENIENCE.
RATES APPLY ONLY IN CARS CWNED 0
LEASED BY NS WITH REPORTING ms ITC, NKP, M2I MW, SOU,
WAB, ACY AND C3. ALSQ APPLIES N PLCX AND TLCX CARS LE..SEIJ BY NS
TO HAUL STCC'S 01XXXXX ANC 209XXXX.

NOTE &: RATE APPLICABLE ONLY IV SHIPPER OMNED
OR LEASED COVERED HOPPER CA
NC MILEAGE ALLOWANCES PAID Tﬂ "ONSIGY-
OR. CONSIGNEE OR OWNER OF CAR

NCTE 5: ONZ DAY {24 HOURS) FREE YIME WIL|

BE ALLOWED FOR LDADING AND TWC IIA"S 48 HOURS FGR

UNLOADING OF EACH CAR, TIME TG BE CIWPUTED F

FIRST 12:01 A.M. FOLLONIMG ACTUAL OR COHSTR“CI’I\I’E

PLACEMENT. AFTER THE EXPIRATIUN OF FREE TIME: ALLOWED,

DETENTICN WILL BE CHARGED FOR AT THE FOLLOWING CHARGTS

E'F:R EI: PER DAY, OR FRACTION OF A JAY, UNTIL CAR IS
SS0.0DMTHE TMHBLEM‘IH!DEAGI-
SUBSEQUENT DA HE REAFTER
IN COMPUTING FREE T. HE. SATURDMS. SUNDAYS AND LEGAL MOLIDAYS
AS DEFINED IN ITEM 525 OF RPS 6004-SERIES WILL BE EXCLUDED. WHEN
A CAR IS PLACED ON A SATURDAY, SUNDAY OR LEGAL HOLIDAY, TIME JILL
BE COMPUTED FROM THE FIRST WORKING DAV FOLLOWIRG THE SATURDAY,

SUKDAY OR LEBAL HOLIDAY,
NGT SLBJECT TO AVERAGE AGREEHEIT
NOT SUBJECT TO TRANSIT PRIVILEGES OF
s:vlﬁgggﬁ}ncmnm THE PRIVILE.\ES OF DIVERSIOR, RECONSIGNMENT,
RECIPROCAL SWITZHING CHARGES
AT URIGIN OH OESTINATION, IF ANY, WILL BE IN
TION TO THE RATE.

mT 4PPLICABLE AS PROPORTIONAL
FOR USE IN COMSTRUCTING ALL MIL COHBINAT..OHS ON S-iIPHEN'I'S
RECEIVED FROM CSXT AT STATIONS IN THE SYATES OF AL, FL, GA.
LA, ¥, NS, NC, SC, TH, VA OR wv.

C - Change n wording which results 1n neither increzse nor reduction in charges.

-THE END-
-3 -
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U EELTO INCREASES A5 FR.YINED JN [JEH 2.

NS 3400-6

NORFOLK SOUTHERN RAILWAY COMNPANY
VISION: BE THE SAFEST, MDST CUSTOMER-FOCUSED ARD SUCCESSFUL TRANSPORTATION CONPANY IN THE MORLD

FREIGHT TARIFF NS 4400-H

FREISHT TARIFF NS 4400-6

LOCAL AND JOINT FREIGHT TARIFF
PUBLISHING RATES OR

FRON To
MICHEGAN TENNESSEE HICHIGAN ONTARIQ
OHiG VISENIA WISSISSIPPL VIRGIHIA
ONTARIO NEW YORK
ALSD DISTANCE RATES BETWEEN STATIGNS IN
ALAZAMA ILLINOIS MASSACHUSETTS NORH CARGLIVA
DISTRICT INDIANA WECHIGAN GHIO
JF COLUNBIA LOMA MISSISSIPPI PENRSYLVANCA
CONNECTICLT KENTUCKY MISSOURI SOUTH EARDLINA
DELAWARE LOUISTANA NEW JERSEY TENNESSEE
FLORIDA HARYLAND NEW YORK VIRGINTA
GEOREIA WEST VIRGINIA

THIS TARIFF ALSQ APPLIES ON INTRASTATE TRAFF.(

GERAIN TARIFF

GLVERNED BY LUNIFORM FREIGH™ CLASSIFICATION (SEE ITEM S).

ISSUED WNarch 3, 1997 EFFECTIVE March 15, 1997

J. HUDDLESTON, GER
PRIZING SERV CES - NORFOLZ SIIITHERN CIRPORATION
110 Franklin Road, S5.%5.
Roanoke, YA  24042-0047

{OVER)

-326€-PLS
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TARIFE NS 2400-H
PLAN OF TARIFF

§=or inforsation only. The apnlication of this tariff will be e-nad by the precise terms and com-
it1ons stated elsewhere herein, &nd not by this *Plan of Tariff.")

~ SECTION CONTENTS

1 Contains Specific Commodity Rates from and to points on KS which will
(Pages 9 t2 16} apply regard’ess of the retes between tha ssme points applicable “n
section 3 of this tariff. Rates in this sestion DO alternate
with rates in section 3 of this tariff.

2 RESERVED : -

3 Contains Mileage Rates from ard top points on NS. Rates found in section 1 of
(Paces 18 to 20) this tariff take precedent over rates in this section. Rates in this section
D0 NOT alternate with rates in sacticn 1 of this tarifF,

Contains Joirt Mileage lates from and to points named on Ccnnectin? Lines.

Rates found in section 2 of this ta~iff toke precedent over rates in this

:flcﬂ?n tﬁlii::; in this szction DO NOT altermate with rates in section 2
s tariff,

(Peges 21 go 39)

TABLE OF CONTENTS
TABLE OF CONTENTS

SUBJECT .o ITEM PREE
Abbreviations: AAR, Car Type Codes o €0
Abbraviations: Technical ——— 60
Alphabetical 1ist of stations FROM which rates asply ———— 5
Alphabet‘eal I1st of stations TO whick rates apply ———— 5
Alternation, CL rates--\fa;¥1ng Minimm Beights 7C 7
-ancelling Items, Method 75 8
Capacities and Dizensions of Cars 45 7
Commodities, Index of mm——— 4
Consecutive Mumbers 4) 7
Governing Classificatior and Exceptions 5 6
Zncrease 1n Rates 9 6
Part'lcipat'lng Carriers, List of 2 5
Plan of “ariff amn= 3
Prepay Requirenents 1D 6
1onal Rates—-Apclicetion 65 7
rence to Tariffs, Items, Notes, Rules, Etc, 20 7
Reissued Matter in Supplements, Method of Denoting ;gg 8
Ru‘es and Other soverning Provis-ons 5—;.1 6-8
Stations Lists znd Conditions 0 6
Transfer Between Comecting Carriers 5 7
-3



Jul 02 07 11.23a

TRANSMARK ASSOCIATES INC 18127387384
TARIFF RS 4400-H

p12

SECTION 3

Contains Hﬂeage Rates *rom and to points on NS, Rates found in section 1 off
this tariff take precedent over rates in this section. Rates in this section
DO NOT alternate with rates in secticn = of this tariff.

- 18 -
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TARIFF NS 4400-H

SECTION 2
JOINT SPECIFIC COMMODITY RATES Fm AND TO POINTS NAMED ON COMWZCTING LINES
RATES ARE APPLICABLE ONLY VIA RUUTI SHCWN BELOW

Isem  3:300C.00 Comodity J1-131-10 - BAR!.
J1-132-10 »IN "HE EAR,DRIED

=NOT POPCORN-
01-132-15 Bﬂﬂl OR MAIZE (NOT POPCORN), SHELLED ,DRIED
01-133-10 TS

01-13€.10 Vi

01-136-55 IlILD tLO MAEZE

01-136-90 S0 ¥ GRAIN,NE

WHEA
01-137-20 WHEAT, JURUM,AMBER OR RED
] BIICH!EAT
THAR NILLET SEED

0:-129-30 mrn wzznruss.uusm
0--139-90 GRAIN,NEC

3%-' 34-10 SOYBEANS musn
-184-15 SOYASEARS FRESH
01-144-20 uﬂumf_tgagw NOT GROUND MOR PROCESSED

01-129-40 SEEDS ,SUN
GRAIN

APPLICABLE BETWEEN STATIONS ON NORFULK SOUTHERN RAILMAY
RIRITED VIA NS DIRECT

Rates are app'lfcab-e oaos betueen us stations for which Rate Basis numbers are pmmed in Tari¥fs ICC RPS
1008-series, tC RPS 1010-series, ICC RPS 101l-series, .CC WTL 1000-seriss,
1001-series. Icc HI' 1002-ser1es o'r (o HTL 1003-5eries and points taxing the seme rates 1n National Rate
Basis Ta~iff ICC NRB GOGO-Serfes.

To determine a rate from a given origin to a given destination find the Rate Basis Mumbeér applicable f-om
peint of orvgin to point of destination disregarding stter suffix, 1f any, and then apply rate provided
for that rat2 basis number showr below.

RATES IN DOLLARS AND CENTS PER 2000 POUNDS

mﬁ%m [ COLUAN I | COCORN Z | COCOAN 3
RATE 180,000 160,000 180,000 W RAT: 180,000 180,000 180,000
BASIS  [“SEE WOTES |52 pasis  [~SEE RUTES | SEE WOT
NUMBER 1,2.5 1,3,5 1,4, NUMBER 1,2,5 1,3,5 1,4,5
40 7.486 7.45 6.89 660 24.75 28.75 22.04
50 7.60 7.60 .91 680 25.36 25.36 22.58
&0 7.77 1.77 7.26 700 26.02 26.02 23.12
70 7.92 7.82 7.35 720 25.64 26.64 23.70
8O 8.0% ~8.00 7o ' 730 27.2T | 27.27 .
SC 8.22 8.22 7.67 780 27.93 27.93 24.81
10C 8.38 B.38 7.82 780 28.55 28.55 25.33
113 8.62 8.52 8.07 800 29.18 29.18 25.88
123 8.88 8.85 8.32 825 29.98 29.98 26.56
137 —9_ U8 9.8 " 8.59 | 1) SU.B0 [ S0.80 .
140 9.33 9.13 B8.78 875 31.58 31.58 27.94
150 9.55 9.55 9.00 900 32.38 %.ss 28.62
19 oy | 108 3% 950 2 | a1 | 23
1050 T0.50 | . 975 . — A.Je | 30.
190 10.79 10.79 10.21 1000 35.53 35.53 3..33
11.11 11.11 10.48 1025 36.35 36.35 32.4
74 e | Has | 1898 178 S8 | Hh | #H
250 27 . . ' T . 3873 K. 10
280 12.65 12.65 11.54 1125 39.56 39.56 34.7%
30C 13. 13.84 12.34 1150 40.35 40.35 35.48
@ | ww | ne | e ) o | 4B | 83 | €4
S0 D22 15.22 | ; . — 3Z2.73 | .3
380 i5.8 15.83 14.38 250 43.53 43.53 38.22
400 16.46 15.46 14.93 1275 44.34 38.89
420 17.09 17.08 15.49 1300 45.10 45.19 39.35
440 17.73 17.73 16.02 1325 45, 45,90 40.2;
. [~ 18.30 | . AD.71 . .
480 18.99 18.99 17.09 1375 47.50 47.50 41.64
B 19.63 19.63 17.67 1500 48.24 48.24 42.26
2 | 2% Ba | B ) 2 | = | 28 ) 49
L) . L 5 . .l
580 22.21 22.21 19.88 1500 51.50 51.50 45,29
500 - 22.82 38 i
§2C 23.497 23.47 20.95
684G 24.10 24.10 21.51
{[*em contivyed on next sage
1 prn
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JARIFF NS 4400-H

p14

SECTION _ 3
MILEAGE RATES FRIM AND TO POINTS 04 NS

Item 3:3000.00 --- Concluded ---
HOTE 1:

FROM NS STATIONS MT.

MAUD, IL, BELLMONT. IL moﬁus. 1L, MOON, IL, SINS, IL, AND
mne CITY, IL APPLY THE RATE BASE WUMBER APPLICABLE FROM

CARMI, IL 7O DESTINATION
FACH |'|s STATIONS smumnu IN; Guumr n. EARL PARK, IN:
FLGWLER, IN: BOSWE ARD r'lea L, APP_Y THE RATE

BASE NUNBER APPLI CALE nhu su m DESTINAT zm.
mnrssmmum mumm BASE
APPLICABLE FROM OAKLAND CI n’r Y TQ DESTINATION.

ON SHIPMENTS FROM NS STATLON mvmsnﬂ. OH APPLY THE RATE BASIS
NUMBER APPLICABLE FROM SANDUSKY, OH T0 DESTINATION.

ON snmms T0 NS STATION naof.nlwr VA APPL\' 'ru= RATE 3ASIS
NUMBER APPLICABLE le ORIGIX TO HARRISONBU
ON SHEPMENYS TO NS STATION ROARING mvat. r mu THE RATE
BASTS NUMBER A.PPLI-..ABI.E FROM ORIGIN TU SILOAM, KC.
ON SHIPMENTS FROM NS STATION WEST LEBAMON, IN APPLY THE RATE
BASIS MUMBER APPLICABLE FROM COVIMGTON, IN T
ON_SHIPMENTS FRON K STATLON smrm nn.mn N npm THE RATE
BASIS MUMBER CABLE FROM W , O TO DESTINATION.
O SHIPHENTS DEGTINED T0 FORSIEH m
APLY THE RATE BASE MIMBER muﬁms TO GRIFFIN, GA

N LIEU OF THE NRB 6000 POINT GF MACON, GA.

RATE APPLICRBLE ONLY IN RAILROAD QUNED

OR LEASED COVERED HOPPER CAR.

APPLIES ONLY IN CARS WITH CAPACITY
OVER 4,199 CUBIC FEET.

RATE APPLICABLE ONLY IN RAILROAD QWNED
OR LEASED COVERED HOPPER CAR
APPLICABLE ONLY WHEN CARS OF LESS

THAN 4200 GUBIC FEET CPPACITV ARE FURNISHED FOR CARRIER'S

CONVENIENCE.

RATES APPLY ONLY IN CARS OWNED OR

LEASED BY RS um-z REPORTING MARKS: [TC, NKP, mn. N, suu.
WAB, ACY AND CG, ALSD APPLIES ON PLCX AND TLCX CARS LEASED BY

TO HAUL STCC'S QLXK AND 200XXXX.

RATE APPLICABLE ONLV IN SHIPPER QWNED

OR LEASED COVERED HOPPER CARS.
ND MILEASE ALLDHMCES PAID TD CONSIGN-
OR, COMSIENEE OR OWNER OF

ONE DAY gu HOURS FREE TIME WILL

BE ALLOW: NG AND TWQ DAYS (48 HOURS) FIR

um.nmns o EP.I:H i TIHE T0 BE CINPLTED FROW T2
ETRST 13507 A-p- FOLLONING CHSTRUCTIV

BUACEMERT - AFTER THE Exrmnou O FREE TIME ALLOI-ED

DETENTION WILL BE CIARGED FOR AT THE FCLLOWING CHARGES

PER CAR, PER DAY, OR FRACTION OF A DAY, UNTIL CAR IS
$50.00 FOR THE FIRST CHARGEABLE DAY AND EACH

SUBSEQUENT DAY THEREAFTZR

IN COMPUTING FREE TIME, snmmvs SUNDAYS AMD LEGAL HZLIDAYS

AS DEFINED IN LTEM 525 OF RPS 6004-SERIES MILL BE EXCLUDED. WHEN
A CAR IS PLACED 0% A SATJRDAY, SUNDAY OR LEZAL HOLTDAY, TINE WILL

BE COMPUTED FRom I Fmsr B A The DAY CoLLoWENG TE SATURDAY,

SUNDAY OR LESAL HDL

NOT S\ a0ECs B0 AVCHAGE mnm ENT.

NOT SUBJECT TO TRANSIT FRIVILEEGES OF

AKr CIND, TNCLUDIWG THE PRIVILEGES Of DIVERSLON, RECONSIGRMENT,

OR 1

RECIPROCAL SWITCHING CHARGES
AT ORIGIN OR DESTINATION, IF ANY, WILL BE IN
ADDITION TO THE RATE.

E
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RAILROAD ...

I (Cencels GPIL 60MH-T)

-

Includes National Rate Basis™ and o

Centralized Stotion Master Datc Stephen R Rendiemen
Akernate Issumg Officer

o A complele |ist of over 40,000 rad freight siafions 7001 Weston Parkway

on more than 800 carriers i the U S., Canada and Mexico Sue 200

o Official Rate Basis Poin's Cary, NC 27513

¢ Officiol Cestralized Stahon Moster Datu (919)851-5080

+ Rohing 2 Codes 1-800-421-4936
FAX: (915) 851-8266

+ Intermodal facilihes

+ Junction Rule 260 and interchange pomis

- » Stondard Pomt Location Codes
¢ Freight Stohon Accounting Codes
+ Freight hondling focilibes and restrichons

Exhibit B
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[BECRR} CBOCRAPETCAL { INRYL.
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714



Jul 02 07 11.20a TRANSMARK ASSOCIATES INC 18127387384 p5

(LM GEOCRARNICAY. _[us)

WORILE SOUTHERST RAIIMAY COMRANY WORFOLK SOUTHERN RAILMAY OOMPARY FORFOLE. SOUTERIY RATLEAY OOMFPANY
{(BAWLING LISK FEXTIO0NE) (IASTILING LINE STATIONS) [EANNDLDIG LINE SENTIORS )
(m {¥6 ~ 555} (X8 - 558)
CONTINUZD CONTINTRD
TEMS OFSL TYPE FTNTION PEAC OPEL TIFE
357 72135 aien SMOEPHFsccsssansane sl
————— e e «AL 65292 7949

<AL |65267 72930
<AL 5268 72955
«AL}65365 12860
«AL [6527C 72945 .....

GREENVILLE & NORTEERN DISTRICT
AT FO 40140
300 12150  ..... GEwecwills [GEBRRY....8C
1301 72153  ..... Bocth Geeecwille....8C
61302 72155 sagen FOOL=BAS et ennnne,: v BC| 62105 TI296.08.., ..
1303 72157 cosus BBIBMeiacunscawnssselC et ———— TORTENY OBIC & MESTERY DISTRICT

1304 7219  ...e- m...--- seenedl TEDZANA & OHID CESTRAL DISTRICT §5279 73000 ...e0 BlIfiRaicesens wee H08
1305 T2I6L  seuss OXE BESt.oven BC COBNECIS AT 6313 S320C 7005  ...-v B11ArEVL)G..ien .08
————— 66250 72297.£1..... GIOVODOrt-ccsoasraacOH|63281 701D ..... Hﬂm-...-...--ﬂ
GRELAT VALTON DEFTRICE €6251 72297.02.... Caml Wiochester....0R{63262 72015  ..... Womivalle (NC¥)...:.08
CORMECTS AT X0 52044 66251 T2297.03.. ». JookWillesseccevews OB e —————
0450 72300  uee- EXBL1Yicncserercvcan @R[ 66252 T2397.04.... GaZTEll.csecnasnsaa O INDIARR SCUTERRN
B04S1 73207  ceennr IPAXIRLcsacurusncncnolh|68254 T1257.05.0.0¢ JADCENEEL: caqinsaaa Ol CORMECTS NY MO 473145

483 7221C saaas JBOMROSB v ncasnanasdGRIG62ST 72097 .00u0sse DEONAT v insnaosns o ON[65651 72040 sesna BOW BOIEAYvesanaasns N
3 TA2LY  cenas SHANSTIN M icccanns o oEA]E6256 722970700 SLgaT STVE. QE|6SI74A 73T .vove BEOOKIPNavsscunnee ..n
=
How

54 220  ..... £Starreville........-GA|06257 22197.04. ORJE5652 72044  .es..
4S5 TS .onas EOOWiDgtOBuvsnene..- A} 66258 72297.09. CHIE5653 THAE  .....
e 66155 72297.10.
B & 8 DISTRICY 05318 72300 . JIN{65655 73050
CCREICTS NT MO 33975 #5251 123038 IN 53330 73082
2130 To215. Muua:» BAZESEE..ccassrnua.-AL{65202 TI015 . EBESMORE ue vr v s v -IR| 65656 13054
2151 72225.27uenr» Taylor.. veesnunALEEE254 TA220 ..., SCcntmravalle., IR ::E; ;:u-s;
A R —_ e e gy gy e 304
BAMWELL DCoSTRICT INDIAMS & OHID RAXLMAY - DIE] DISFRICY 5639 71060
CONNECTE 22 MO 41790 €6352 724 ... . DlEBD.cceieineeress I 65660 73042

B Maes ovs

Lyanvalle MinS......IN
T22268.08.c.2: TOCCOL (BRD)«nreuvssGA[6EISI 72426  .ou.. PERSEIEULTucssscas s oMX {65661 71064 connn MUEKEYouseocasacscoaIN
T2 iCeners TAMALAD. vy esen nonnns sURIERISA T2438 ..o T2DR (IORY) enosuraeeMI[S6E2 73066 ..... Mactinavills...ccao IR
22261500 "MEETADeuescniasvace BR[EFISS T24L0  cavss MOEABOTNuuncwrvsnessOB|65863 73060 ocueer MVEPLIlOuneusscanaed
72226.20. . 00 ITAVORERuccasiaanna 6 124127  .cavx DRl (YORY)euveeou OR|6SEPF 72070  ..... Miller Cresk wios...I¥

12426,28: 00,1 *SOWOIEVLIIRe. 00 e ras G 57 12414 ..een (CORY) cvaeaa OR|[F5664 7IDTZ  cease MOGTEIvillBeccscncs . TN
72226.30e v *CODODL s s urvevenas @A, 56350 72416 seans MALIDEA. covensvcane DH[656E5 TIDILA  ..0as m...---.--...-ll
1226280 000¢ ROFEIDNia s vcanseens GR| 665D 72410 E5854 23075 city (ISNR}.IN
712640000 BOWMADusaovan oo GA|FEI6D 72410 ROTXOOR e ssvamvssun=IN
TA226.450ee.. EiBATtSm..... ......GAl§6361 T2422 {TIE) seee. TN
2237 snany BRXENALlessenvasay G| 66362 72824 sonnssvessIN
7229 ALELING. o vnsnanns sl Plalnvillesensace s I¥

Sandborn iy

[}
wemssnveancsnenll
TrEOBtsssvannnssnandl
BRlltofececersrennall Bnuvu.............n
Hladale.cioneyan. .M uun T in Xt.. avaaoll
JOTBEVLillee i csnvaa oML [66379 T244D0.050 s m...............! erenmuvermesskl
Litchfsald. . ———
mlm..-...lﬂ MECEANECIROAG BRANCE 1
Ill;.""g P nt:ﬂ:! AR B0 T24la
Pletsant Laka "::: 6312 'mn.l.s:::::
ey 5 -
Reozdling. o "

Stachazville. ... .eo 2R{ 66372 T2440.20.0 s,
66374 72640.25.....
EXOE 2OTNT THONASVIILE i DENTON DISTRICE #6575 T1e40.30. ...

CONNECTS AT B0 Y7920 $6376 7244035040 & 65318 73034.38
Hxgh Doant (EPID)...EC —— §5919 73094.40n1e0
Thommsvills . BT READISG DEANCE 65520 TMIAL vra-
Lanbeth's o sl CORNECTS AT MO 36005 CONYPCER
Bhale Brigk.es..sea JC| 16380 72448.50,.... m------—---.--ﬂ ————
avane DOMECDsveccasancsen s e —— BOSPER #0 DANVILIE DISTRICY
N R " INDIAKA ES=RATY, DEISTRICT 55021 73084 44.,s0: MOOPET.sencavasanesnll *
POUEY CREEX DASTRICT COMNECTE AT W0 14900 CONNECTS AT DO 73094.12
OOMEICTS AT RO 11560 65290 T899  .«.n. Wooddumm (IBRC).ss.. IR e —
6050 72208  aiees ugu.......-.......n €5255 72TC0  cean: EADEWRED an wanesneaQE A W 704,12 '
6051 72207 ..... Suphur Spoingi..-..DH|€5256 T27C3  ..... ECBCAL..cecacvencnno OR|65922 73094.04.,... Wabster.. cccecnaeeddl
052 72209 sanvy HOENY CEMOK.cuosens DN ———— §3523 713094.80.. ... ke
S INOIANA ET-RAIL DISTRICT Ji!’!i 73094.50..... ..IL ‘
IDOSIER SOUTHERN DISIRICT §3257 Y2710 .aves Dufizmos.. Off 162925 73054.52..... klared s The
m AT N0 47740 65158 7201 CH (65326 73034.54.. ... Tl -
0312 72290 « fSapta Clana -J¥]| 65239 73720 OR 65927 71394.56.00 = OZOOTarers ool
1850 72191 LAmar JIRI65260 72228 08 65928 T3094.58..... Chameyvill Y ]

51851 72292 +II|6526T 72730 Of 165929 T3094,.560C.. Enaton.... ll

1852 72293 JIN|65265 77015 IR}65920 73954.82 mn

1853 72294 JIN £5931 73084 64.nves (ABBR) =sasaealk

1854 72295 65532 T094,.66..... Danvalle (XBS3}.....IL
WOING. XT-FALL DIETRICT OONMECTS AT MO 1510%

EUNESVILLY AXD MADISON COUNTY DISTRICT  [#SI71 72965  1eu.e ECTRIGV-L 8 ssviasns IR e et e

SEE LAST PAGE FOR IXPLANATION OF REFBRENCE HARKS.
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Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and ‘
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

VERIFIED REBUTTAL STATEMENT OF
WILLIAM E. SMITH

INTRODUCTION

My name 1s William E. Smuth and I am President and owner of Honey Creek
Railroad Company, Inc. (“HCR™), and Morristown Grain Company. The purpose of this
Verified Rebuttal Statement (*“VRS™) is to respond to contentions and factual inaccuracies
raised by Mr. Gary L. Roberts in his June 26, 2007 response to the Petition for Declaratory
Order which HCR filed with the Board on April 21, 2006. In that Petition, under an order
from the Henry County, IN Circuit Court, HCR referred for the Board’s consideration a
narrow question concerning the application and mterpretation of the Board’s notice of
abandonment consummation regulations under Indiana Code §32-23-11-6 (a)(2). In order
to provide the Board with an accurate and complete record upon which to make a decision
in this proceeding, I am authorized by HCR to file this statement for the Board’s

consideration



MR. ROBERTS’ CONTENTIONS

Incident to this proceeding, Mr. Roberts has obtained extensive document
production and deposition testimony and attempts to attack HCR s status as a common
carrier railroad under the ICC’s acquisition and operating authonty granted in Finance
Docket No. 32332 and the Board’s exempt abandonment authorization 1ssued in AB-865-
0-X; Honey Creek Railroad, Inc. — Abandonment Exemption — In Henry County, Indiana.
In Mr. Roberts’ response to HCR s Petition for Declaratory Order, he asserts that vanous
acts or omissions on the part of HCR prevented it from becoming a “railroad” or
alternatively created a de facto abandonment which predated HCR’s notice of exempt
abandonment 1n AB-865-X and that the Board had no junsdiction over the HCR/Sulphur
Spings line. Based on these contentions, Mr. Roberts tries to assert that the HCR right of
way reverted to him and that he was therefore entitled to remove HCR railroad track and
related rail facilities from the HCR night of way and convert them to his personal use not
withstanding that HCR had yet to file a Notice of Consummation with the Board.

HISTORY OF HCR LINES AND OPERATIONS

Morristown Grain Company has three plant locations. We operate a plant 1n
Morristown, Indiana which 1s directly served by CSX Transportation, Inc. We also operate
a plant at Rushville, Indiana which was onginally served by Norfolk Southern and then by
Indiana Hi-Rail Corporation. Finally, we operated the plant at Sulphur Springs, Indiana

which was originally served by Consolidated Rail Corporation.



In 1982, Norfolk Southern abandoned the Rushville line' but it was subsequently
acquired by Indiana Hi-Rail in 1983 for non common carrier operations.? After 1983 and
under IHRC ownership and operation, traffic continued to diminish on the Rushville line
until our Rushville plant was the only active shipper on the Mays-Rushville segment. In
1988 Indiana Hi-Rail terminated its rail service on the line from New Castle to Mays just
north of our Rushville plant (See Exhibit A).

On March 23, 1993, 1 incorporated HCR, Inc. 1n order to preserve rail service at
Morristown Grain’s Rushville and Sulphur Springs plant locations (Exhibit B). In early
1993, I was approached by Indiana Hi-Rail and asked if I wanted to acquire the line from
the connection with CSXT to our Rushville plant in order to preclude it from being
scrapped by Indiana Hi-Rail. On August 20, 19§3. HCR agreed to purchase the Rushville
line from Indiana Hi-Rail to preserve continued rail access from our Rushville plant to
CSXT (Exhibit C). On September 3, 1993 and September 30, 1993, Indiana Hi-Rail
Corporation deeded the Rushville line to HCR. (Exhibit D)

In the summer of 1993 I was also approached by Consolidated Rail Corporation and
advised that it intended to abandon its line from New Castle through Sulphur Springs to
Anderson, Indiana. Conrail inquired whether 1 would be willing to purchase the line from
New Castle, Indiana to our Sulphur Springs plant in order to preserve common carrier rail
service and I indicated that we would do so. On August 2, 1993 HCR executed an
agreement of sale to acquire the Sulphur Springs line from Conrail. (Exhibit E)

On August 26, 1993, HCR, Inc. filed an ICC Verified Notice of Exemption for

Acquisition of the Sulphur Spnngs line from Conrail under 49 U.S C. §10901 (Exhibit F)

! Docket No AB-10 (Sub No 11) Norfolk and Western Railwa — Al t Between N
and Rushville 1n Henry County, TN, {Served Nov 4, 1982)
*FD 30169, Indiana Hi-Rail - Exemption 49USC TitleIV -
and Rushwille, IN
3



and on September 9, 1993 HCR received a $200,000 loan from the Indiana Department of
Transportation for the acquisition and rehab of the Sulphur Springs line. (Exhibit G) On
September 10, 1993 Conrail deeded the Sulphur Springs line to HCR. (Exhbit H) On
September 20, 1993, the STB issued HCR exempt common carrier acquisition and
operating authority effective September 3, 1993 in Finance Docket 32332 for the Sulphur
Springs line.

Thus, Honey Creek Railroad began common carrier operations on the Sulphur
Springs hine 1n the fall of 1993 and began private contract operations on the Rushville line
at approximately the same time. Rail operations of both lines were provided by
Morristown Grain employees and were managed by the Momstown Grain plant managers
on each line to facilitate coordinated rail movements of unit grain train cars for interchange
with CSXT (on the Rushville line) and Conrail and later Norfolk Southern (at New Castle,
Indiana on the Sulphur Springs line).

The Morristown Gram plant at Sulphur Springs was the only active point of origin
on the Sulphur Springs line. HCR did handle the deirvery to Sulphur Spnngs of a
generator for the peaking station at Cadiz, IN in 1995 or 1996 but that was a one time
move. As indicated by the Norfolk Southern short line profile, HCR operated the Sulphur
Springs line as a common camer railroad under a handling line arrangement with Norfolk
Southemn. (Exhibit I) Under that arrangement, Sulphur Springs was assigned a Norfolk
Southem local freight station accounting code (66051) and HCR received a $25.00 per car
allowance from Norfolk Southern for each loaded grain train received or shipped from
Sulphur Springs. Sulphur Springs, IN was also listed as a joint NS/HCR station taking
rates applicable to Muncie, IN in the Official Railroad Station List OPSC-6000 tariff.

(Exhibit J). Umnt trains were received from and forwarded to Norfolk Southern on the



HCR interchange track located immediately adjacent to the switch connection with the
Norfolk Southern line at New Castle, Indiana. HCR shipments were handled either in
railroad owned cars or 1n shipper owned equipment until late 1999. (Exhibit J-1)

In almost all cases, the consignees or third parties purchased grain or stored grain at
the Morristown Grain Sulphur Springs plant and shipped it FOB origin and paid the freight
charges on a collect basis to Norfolk Southern for trdffic moving from the Morristown
Grain Sulphur Springs plant to multiple destinations on NS in Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina, South Carolina, Tennessee and Virgima. For
example, on June 29, 1999 (HCR’s last year of operations on the Sulphur Springs line)
Morristown Grain shipped a 50 car unit train to Cagle’s Farm, Inc. in Dalton, GA and the
collect freight bill was paid by Central States Enterprises in Heathrow, FL. Other unit train
shipments occurred on February 18, 1999 to Basconville, SC; April 22, 1999 to Candor,
NC; May 28, 1999 to Burch, NC; and July 6, 1999 to Harrisonburg, VA. One of our last
unit train shipments occurred on December 11, 1999 to Liberty, NC. Thus, muitiple
customers purchased and shipped grain from Sulphur Springs to destinations throughout
the Unuted States but principalty in the Southeast. (Exhubit J-1). On the other hand, at the
Rushville plant, CSXT mtially paid HCR an allowance of $25.00 per car but subsequently
discontinued that practice and since that time, Morristown Grain has subsidized the HCR
operations on the Rushville line.

Under the 1993 HCR Conrail Purchase and Sale Agreement (Exhibit E), HCR
agreed to acquire the Sulphur Springs line from Conrail, operate it as a common carrier
railroad, assume all common carrier obhigations with respect to the line and obtain an ICC
exemption notice for the acquisition and operation of the line. In Appendix J, Freight

Rates and Allowances, to the Agreement of Sale, Conrail agreed to absorb an HCR per car



allowance not exceeding $50 per car and to apply line haul rates to and from Muncie, IN at
stations on the Sulphur Springs line. Thus, HCR as a short line origin carrier did not
participate in a division of the line haul rate and was not shown as a participating carrier in
the line haul route. Rather, HCR was a common carrier agent for Conrail at Sulphur
Springs. When Norfolk Southem acquired Conrail m 1996, it assumed our arrangements
with Conrail and Sulphur Springs became a joint HCRR/NS station.

The point of this discussion is to confirm that HCR and its connecting line haul
carners participated in a standard railroad industry absorbed switching arrangement
through which NS and HCR held out to the public to provide common carrier rail service
to and from Sulphur Springs, IN. In fact, in the 2005 edition of the Open and Prepay
Station List Tariff (Exhibit J), Sulphur Springs, IN is still listed as an HCR served station
because HCR has yet to cancel its participation in that tariff publication.

In late December 1999, Morristown Grain experienced a cracked gramn bin at its
Sulphur Spnings plant and on January 4, 2000, a second grain bin collapsed at the Sulphur
Springs plant (See Exhibit K) The 1999 summer had produced a particularly moisture
laden harvest and when placed mto storage, the grain expanded and ruptured the two
storage tanks at the Morristown Grain Sulphur Springs plant. The January 4, 2000 collapse
caused grain to pour onto our plant property and onto the rail line and it took a considerable
amount of time and effort to clean up the mess. In the meantime, we could not ship or
receive gram by rail at the Sulphur Springs plant.

As a result of the loss which we suffered in December 1999, a dispute arose
between Morristown Grain Company and its insurance carrier, Nationwide Insurance
Company. Nationwide sought to limit its hability under our business interruption

insurance policy and Momstown Grain was forced to sue Nationwide to enforce our



contract nights. Consequently, Momstown Grain could not obtain replacement insurance
and was unable to resume operations at the Sulphur Springs plant. (Exhibit L) In July 2001
we discontinued plant operations at Sulphur Springs and HCR rail service was no longer
needed for the Sulphur Springs plant.

As part of our adjustment to these business difficulties, it became necessary to
upgrade the Rushville line, and in January 2001 HCR obtained INDOT approval for
$197,446 grant application to rehab the Rushville line. (Exhibit M) Given the price of
relay rail, and given the uncertain future of the Sulphur Springs operations of Morristown
Grain Company, we decided to remove the 132 pound rail from the Sulphur Spring branch
in late 2001 beginning at the connection to NS at New Castle and continuing for 2.2 miles
towards Sulphur Springs. We also removed a small segment of excess 132 Ib. rail north of
Highway 36 in Sulphur Springs. We then used this rail as part of the upgrade to the
Rushville line. Since Momstown Grain was the only originator of rail traffic on the
Sulphur Springs line, I knew HCR would not receive any request for rail service from other
shippers. Moreover, depending upon the outcome of our litigation with the Nationwide
Insurance Company, 1t was possible that in the foreseeable future HCR might either resume
rail service or abandon the Sulphur Springs line.

On November 1, 2001, HCR advised Norfolk Southern that the Sulphur Springs
line was out of service due to the collapse of the grain bins at the Sulphur Springs plant.
This notification is confirmed by the handwrtten notation at the bottom of the HCR short
line marketing profile (Exhibit I) indicating that HCR had advised Norfolk Southem of this
fact. In December 2001, acting on this information, Norfolk Southern removed its switch
connection with HCR until such time as the status of the Momstown Grain plant at

Sulphur Spnings could be determned. (Exhibit N) It should be noted that despite the HCR
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track removal and the NS switch removal, HCR retained ownership of its right of way
connecting to the NS lne at New Castle so that it 15 still possible even today to reconnect
our tracks to NS.

As indicated by the exchange of correspondence between various Indiana
Department of Transportation officials and Honey Creek Railroad in early 2002, (Exhibit
0) INDOT officials brought to my attention the fact that removal of the rail from the
Sulphur Springs line violated the secunty provisions of the 1993 INDOT loan we used to
acquire and rehabilitate the Sulphur Spnngs line. On September 22, 2002, INDOT
questioned me regarding the abandonment status of the Sulphur Springs line and [
indicated to INDOT at that time that HCR had concerns regarding what might happen to
the Sulphur Spnings right of way if it were to be abandoned. As I recall, there had been
extensive litigation in Indiana regarding ownership of abandoned railroad rights of way and
T was uncertain as to how best to proceed. INDOT advised HCR that in its view, HCR
should file an abandonment application with the STB as soon as possible.

However, in 2002 we were still uncertain whether our litigation and negotiations
with National Insurance Company would enable us to reopen the Sulphur Springs plant and
resume rail shipments from that location. I understand we could have filed a
discontinuance of service application with the STB to obtain authorization to discontinue
rail service on the Sulphur Springs line but, quite frankly, [ kept hoping we could settle
with the insurance company and reopen our plant. Nonetheless, we were able to resolve
the concemns raised by Indiana DOT regarding the rail removed from the Sulphur Springs
line and installed the Rushville line. We agreed that Indiana DOT could simply transfer its
security interest in those rails to the Rushville line and in September 2002 INDOT made

the necessary UCC secunty filings to protect its interest in that rail.



Early in 2004, it became apparent to me that our litigation and settlement
negotiations with Nationwide Insurance Company were not proceeding in 2 manner which
would enable Morristown Grain Company to reopen the Sulphur Springs plant, and on July
28, 2004, HCR filed a Notice of Exemption to abandon the Sulphur Springs line. The
Board issued its authorization order on August 20, 2004 and directed that HCR undertake
various arrangements concemning public and recreatién trail use and comply with various
environmental requirements as well. The Board’s order further directed that HCR file a
Notice of Consummation of the abandonment authorization not later than one year from
that date.

As stated in our Petition for Declaratory Order, 1n June 2005, Mr Roberts entered
onto HCR property and, without any notice to or consent of HCR, began to remove rail
from the northwest end of the line along portions of the HCR nght of way adjacent to his
property. Mr. Roberts removed the rail, had it cut up into scrap and, we understand it 1s
presently in the possession of a scrap dealer. Unfortunately, by cutting the track into scrap,
Mr Roberts destroyed 1ts utility and value as relay rail. The litigation HCR initiated in the
Henry County Circuit Court secks the recovery of the rail material and damages which
HCR has incurred as the result of Mr. Roberts’ wrongful removal and destruction of our
rail.

HCR'’S INTENT TO ABANDON

I must stress to the Board that not withstanding the removal of 2.2 miles of rail in
2001, 1t was not HCR’s intent to abandon the Sulphur Springs line until it became apparent
that the Momstown Gram Sulphur Spnings plant operanons could not be resumed and
HCR filed its Notice of Exemption with the Board in 2004. HCR removed the rail from

the Sulphur Springs line in 2001 recognizing that it would be some time before a defimte



answer as to what course of action Morristown Grain might take with respect to the
Sulphur Springs plant. In the meantime, it seemed a waste to leave 132 pound rail unused
and rusting on the Sulphur Springs line when HCR had an immediate need for the rail on
the Rushville line. If Momstown Grain’s settlement negotiations with the insurance
company had resulted in a decision to reopen the Sulphur Springs plant, HCR would have
replaced that 2.2 miles of track in order to recommerice common carrier rail service to and
from the Sulphur Springs plant.

In my experience, 1t is not uncommon for a railroad to pick up, relocate, and
remnstall rail from one location to another on a rail hine depending upon service and
operating requiremnents. Since I owned and controled both HCR and Morristown Grain
Company, I knew for certain that there would be no request for common carrier rail service
on the part of Mormstown Grain customer’s to which HCR would have to respond.
Accordingly, 1n these circumstances, there was very little possibility that HCR would be
requested to provide rail service on the Sulphur Springs line. If such a request had been
received, HCR would have put the line back 1n service.

Recently, I have been contacted by certain parties regarding the possible sale of the
Sulphur Springs plant site and the HCR right of way for an ethanol plant. Since HCR has
not filed its Notice of Consummation with the Board, HCR’s right of way remains part of
the national rail transportation network and I am investigating the possible opportunities
available to sell or reactivate the Sulphur Springs plant and the HCR rail line for ethanol
production or for other rail served businesses. If these plans materialize, it is possible that
the HCR rail line could be reactivated and HCR might not consummate its abandonment

authonzation.
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Finally, it my understanding that railroad tracks and ties are personal property
because they are not permanently fixed to the railroad right of way. When HCR purchased
the Sulphur Springs line from Conrail, it acquired the right of way by a quit claim deed and
the track and ties under a separate bill of sale. (Exhibit E) Thus, not withstanding Mr.
Roberts’ clamm to a reversionary interest in the HCR right of way, his reversionary claims
would have application only to an interest in real property, but not to the personal property
of HCR which mcluded the track and ties placed on HCR’s right of way.

In the meantime, for purposes of HCR’s state court litigation, I request that the
Board address the Henry County Circuit Court’s question of how the STB’s Notice of
Consummation regulations set out at 49 C.F.R. §1152 can be applied consistently with

Indiana Code §32-23-11-6(a)(2).
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VERIFICATION

L, William E. Smith, President of Honey Creek Railroad, Inc. declare under penalty
of perjury that the foregoing is true and correct.

7 RPY

William E. Smith
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Gerst, HEFRNER, FOLDES 8 PODGORSKY
SUITE 107
1700 K STREET,. N W
ERICD CERST,PC WASHINGTON, D.C 20006 PHILADELPHIA OFFICE
JOHNR D HEFFNER (202) 659-0026 SUITE 900 PHILADELPHIA BOURSE
MARY TODD FOLDES TELECOPIER. (202) 293-3319 21 SOUTH FIFTH STREET

PHILADELPHIA, PA 19106
ARNOLD B PODCORSKY October 14, 1988 {215) 592-8182

Ms. Jane F. Mackall, Director
Office of Proceedings )
Interstate Commerce Commission
wWashington, D.C. 20423

Re: REQUEST FOR INFORMAL ADVISORY OPINION

Dear Ms. Mackall:

I am writing on behalf of our client Indiana Hi-Rail Corp.,
("IHR") to request an informal nonbinding advisory opinion from
your office on the following gquestion. Specifically, IHR would
like to confirm that it is free to abandon a short section of
trackage previously exempted from ICC regulation without further
notice or regulatory action. The facts are as follows.

and Rushville, IN ("the Rushville line"), for which the Norfolk &
Western Railway had previously sought and obtained abandonment
authority from. the Commission in Docket No. AB-10 (Sub-No. 11),
Norfolk and Western Railway Company - Abandonment Between New
Castle and Rushville, in Henry and Rush Counties, Indiana (Serveaq
Nov. 4, 1982). Although IHR had Initially filJed an offer of
financial assistance with the Commission to acquire the line
pursuant to 49 U.S.C. 10905 (4)-(f), it dié not purchase the
line through those procedures. Consequently, the Commission
granted N&W a certificate of abandonment. Subsequently, N&W and
IHR reached an agreement for purchase and operation of the line.
IHR then petitioned the Commission under 4% U.S.C. 10505 for an
exemption from all provisions of subtitle IV of 49 U.5.C. On
July 11, 1983, the Commission granted IHR's exemption request and
it consummated the transaction. See, FD 30169, Indiana Hi-Rail
Corporation - Exemption From 49 U.S.C. Title IV- -- Operations
Between New Castle and Rushville, IN.

IHR was granted a complete and permanent exemption.from the
provisions of Title IV of 49 U.S.C. The Commission found,
pursuant to 49 U.S.C. 10505, that regulation is not necessary to
carry out the goals of the rail transportation policy of section
10101a, and that in fact exemption would "reduce barriers to
entry" and "enable IHR to conduct its business in a more
efficient and economical manner." Opinion at p. 4. Furthermore,

Exhibit A

l In 1983, IHR purchased a line of railroad between New Castle
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the Commission found that the transaction was of limited scope,
as was the exemption of IHR's 22,21-mile line from Subtitle IV.
Finally, the Commission determined that the preservation of rail
service (the alternative being abandonment) would maintain or
increase competitive alternatives for the shippers on the line.

With respect to the question of labor protection, raised at
the time, the Commission ruled that the transaction fell under 49
U.S.C. 10901, because IHR had taken over a line previously
abandoned by N&W, as to which N&W had already provided labor
protection. No demonstration had been made "to ‘justify
additional protection beyond that NW employees already are

receiving as a result of" our approval of the abandonment."
Opinion at p. 5.

Thus, the Commission "exempt{ed] Indiana Hi-Rail Corporation
from the requirements of 49 U.S.C. Subtitle IV including the
acquisition ané operation of the ... Rushville line."™ Opinion at
Pl 6!

IHR now seeks, with ample economic justification, to abandon
a portion of the Rushville line, from m.p. 1.9 (New Castle} to
m.p. 14.0 (near Mays). IHR firmly believes that it has no need
to obtain Commission approval to abandon the trackage involved.
It 15 of limited mileage and is a part of the line which the
Commission has consistently treated as exempt from all of Title
IV ' since the time of its abandonment by N&W.

Nor is there any reason to +treat the abandonment of a
portion of the 1line any differently than its acquisition and
operation. The alternative to the original acgquisition was
permanent loss of service, since the line had already been
abandoned. IHR has attempted to increase traffic on the line
since its acquisition, and has been particularly unsuccessful on
the portion of the line between Mays and New Castle.

ttached is a chart showing the traffic flow since 1983, and
it is minimal on the northern portion of the line. Moreover, all
of that traffic has either left the line or can easily be re-
routed via the southern end of the line. Much of the traffic
routed through New Castle (none originates in the southern
portion and flows north of Mays) was for the account of Atlantic

The Commission's order in FD No. 30169 stated that the
exemption from Subtitle IV was granted, ipncluding (not "limited
to") the acquisition and operation of the ... Rushville line."
If there were any question as to the breadth of the exemption,

that language should make clear that it was intended to be a
complete exemption.
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Veneer. * That company, the only one on the northern portion of
the line, has recently moved its operation to Connersville, IN,
where it ' will continue to be served by IHR. It does not oppose
the abandonment. All of the “"other" traffic represented in the
chart was routed through New Castle to customers on the southern
end of the line. As is evident from the chart, virtually all of

that now comes from the south, and all will be routed that way in
the future.

In short, there is and will be no traffic on the northern
portion of the Rushville 1line, and it constitutes an economic
drag on IHR and provides no benefit to the communaity.

Indiana Hi-Rail's Rushville line is exempt from Subtitle IV.
There is no reason to keep the Mays - New Castle portion of the
line in service, since there are no customers to serve.
Therefore, IHR requests an informal advisory copinion that it is

free to abandon that portion of the line without having to obtain
an exemption or authorization from the Commission.

- >

For the Commission's convenience, attached to this letter
are the following:

Copy of the Commission's decision in FD No. 30169

A map of the line and the area in question

Chart showing ¢traffic from 1983 to date on the
Rushville line, &as well as on that portion of it from Mays
to New Castle, the portion sought to be abandoned.

erely,

Mary T&6dd Foldes

Enclosures

cc: Leslie D. Miller, Esq.

Josepn Dettmar, Esq.
Mr. Powell Pelix
Mr. David Smoot

carloadings and for some of the "other" carloadings.

Atlantic Veneer was responsible for the "logs"
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STATE OF INDIANA
OFFICE OF THE SECRETARY OF STATE
CERTIFICATE OF INCORPORATION

OoF

HONEY CREEK RAILROAD, INC.

I, JOSEPY H. EOGSLTT, Secretary of State of InGiana, hereby cercify that
Articles of Incorporation of the above cormoration, have peen presented to
me at my office accompanied by the fees prescribed by law; that I have
found such

Articles conform to law; all as prescribed by the provisions of the

Indiana 3usiness Corporation Law,

as amended.

NOW, THEREFORE, I hereby issue to such Corporation this Certificate of
Incorporation, and further certify that its corporate existence will begin
March 23, 1993.

In Witness vhercof, I have hereunto set my
hand and affixed the seal of the State of
Indiana, at the City of Indianapolis, this
Tuenty~-third day of March ¢ 1993

Y. -

JOSEPH E. HOCEETT, Secretary of State

STATS

Deputy
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RUSHVILLE DISTRICT - PURCHASE AGREEMENT

THIS AGREEMENT made this R 0O day ;:f August, 1993 between
Honey Creek Railroad, Incorporated,’ hereinafter HCR, an Indiana
corporation and Indiana Hi-Rail Corporations, hereinafter IHRC,
an Indiana corporation,

WITNESSETH THAT:

WHEREAB, IHRC owns a railroad 1line extending from a
connection with CSX Transportation at MP 23.8 in Rushville and
continuing northward to MP 18.0 all located in Rush County,
Indiana, hereinafter referred to as Rail Line and;

WHEREAS, HCR desires to purchase said Rail Line from IHRC
for continued rail operations;

NOW THEREFORE in consideration of the mutual consideratior}s

L

set forth herein, the parties agree as follows:
1. Description of the Property

IHRC agregs to sell and HCR agrees to purchase the Rail .
Line beginning at /he connection with CSX Transportation-and MP " .
23.8 in Rushville and continuing northward to end of track at MP )
18.0/including the real property, railroad right-of-way, road-
bed, 'main track, sidings, industrial tracks, depots, yards, S
storage and parking areas, culverts, bridges, buildings, '
structures, communication and signal facilities, fixtures, and
all other appurtenances located between said mileposts all in "AS
IS, WHERE IS" CONDITION AND WITHOUT ANY EXPRESS OR IMPLIED
WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES OF
MERCHANTABILITY, HABITABILITY, OR FITNESS FOR A PARTICULAR
PURPOSE.>
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2. Purchase Price

The purchase price shall be the sum of Eighty Five
Thousand Dollars ($85,000.00).

Purchase Price 85,000.00
INDOT Loan assumed

Balance Que at closing 68,070.18
(Prior to adjustment for ;
interest in INDOT Loan)

3. Indiana Department of Transportation Loan

HCR shall assume all obligations for payment of
interest and principal due the State of Indiana under loan IRSF-
05 by novation. Appendix A attached hereto, outlines the
repayment schedule under this loan. HCR shall assume a principal
balance of $16,929.19 on this loan. HCR and IHRC shall execute
those reasonable documents the State may deem necessary in
conjunction with the novation of this loan.

4. Closing

Closing shall take place on or before August 31, 1993
at a time and location mutually agreed upon by the parties.

5. Title
IHRC shall transfer title to HCR by quit claim deed
free and clear of all liens and encumbrances except the INDOT
loan above identified. TIHRC shall, at its cost, prepare a draft

deed and title documentation. It shall be the sole
responsibility of HCR to examine title to its satisfaction. v

6. Regulatory Approval

It shall be sole the responsibility of HCR to obtain
all regulatory approvals that may be required under this
Agreement.

7. Possession

HCR shall assume possession of the property upon
closing.
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8. Property Taxes

IHRC shall be responsible for the payment of all
property taxes and any penalty thereon which is due and payable
during 1993, including the November 1993 property tax
installment. HCR shall be responsible for the payment of all
property taxes and any penalty thereon which is due after January
1, 1994. .

9. Default

In the event of failure to Close by HCR without legal
cause, IHRC shall, in addition to all other legal remedies, be
entitled to sell or dispose of the Rail Line as it deens
appropriate without further notice or obligation to HCR, except
as prohibited by law or regulation.

10. Records
At Closing, IHRC shall provide HCR originals or copies
of all track charts, engineering diagrams, valuation maps,
licenses, leases or other documents pertaining to the Rail Line.
11. Governing Law

This Agreement shall be construed and enforced under
the laws of the State of Indiana.

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be executed in duplicate, each part being an

original, as of the day and year first above written. .
/& INDIANA HI-RAIL CORPORATION
ATTEST:é%-‘F BY: /PM/
TITLE r ) Jfg-

HONEY CREEK RAILROAD, INC.
\
ATTEST: BY: L. " .

TITEE: _Oroy ¢
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CORPORATE QUIT=CLAIM DEED
THIS INDENTURE WITNESSETH, That Indiana Hi-Rail Corporatieon

i laws
" " a corporation organized and existing under the
éfciﬁgfzﬁgk; of I:Eiana, CONVEYS AND QUITCLAIMS to Honey Cr::k
Railroad, Inc., a corporation organized and existing uni;f su;
laws of the State of Indiana, for and in consideration of : um
of One Dollar ($1.00), the receaipt whereof is hereby ac ngn_
ledged, the following described real estate in Rush County,

diana, to-wit:

The connection line with €SX Transportation and <the line

ber 3
by a Corporate Quit-Claim Deed exegutad Septen ’
ggggeyﬁg ag; betwegn Irdiana Hi-Rail Corporation and Honay Cre:E
Railéoad, Inc. ineluding the real property, railroad right-:
way, road bed, main track, sidings, industrial tracks, dg&o s,
yarés, storage and parking areas, fu:.veffféi bridf?l.exst'ur::i:ndng?.i
communication and signa ac es,
g:ﬁggt:;;\?;:tenances located between said mileg:st:ra]i:.npiir;-e':;sw::i
ition and without any expre =
::;ige:s"idgTziing, but not limited to, any warranties of mer
chantnbility, habitability, or fitness for a particular purpose.

The undersigned persons executing this deed on bshalf of
Grantor.- represent and. certify that they are duly electaed cfficers
of Grantor and have been fully empowered, by proper resolution of
the Board of Directors of Grantor, to execute and deliver this
deed; that Grantor has full corporate capacity to convey the real
estate described herein; and that all necessary corporate action
for the making of such conveyance has been taken and done.

This is to certify under cath that no Indiana Gross Income
Tax is due or payable in respect to the transfaer made by this
dead at this time. Grantor further certifies under oath that
there are no liens on the above described property except the

taxes assumed by Grantee and the loan at INDOT assumed by
Grantee.

H Grantee assumes and agrees to pay the 1993 taxes dua

and payable in 1994 and all other taxes subsegquently levied on
s8ajid real estate.

Send Tax Statements to: Honey Creek Railroad, Inc.
P. O. Box 646
Morristown, Indiana 46161

In Witnesas ereof, Grantor has caused this dead to be ex-
ecuted this b day of September, 1953.
(SEAL)
ATTEBT:

INDIANA HI-RAIL CORPORATION

—%’Kée l%cretary BY—M

Fallx, President

State of Indiana,
County of Fayette, SS:

Befqre me, the undersigned, a Notary Public in and for saaid
County and State, perscnally appeared R. Powall Felix and Sandra
Falix respectively of 1Indiana Hi-Ralil Corporatioen who acknow-
iedged execution of the foregoing Deed for and on behalf of said

Grantor, and who, having been duly sworn, stated that the repra-
sentations therein contained are true.

Witneass my hand and official seal) this SS}'* day of Sap-
tember, 1993.

My Commission Expires:

§3qﬁmn£u_§§L_Eﬂﬂhl_

I '
ﬁ:@%?;qﬂggfié' esiding in
Fayette County, Indiana

This instrument was prepared by William B. Keaton, attorney—-at-—

law, Keaton and Keaton, P.C., 126 West Second Street, Rushville,
Indiana 46173.

& Yerk\homsy up
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CORPORATE QUITCLAINM DEED

THIS INDENTURE WITNESSETH, That Indiana Hi~Rail Corporation
("Grantor"), a corporation organized and existing under the laws of
the State of Indiana, CONVEYS AND QUITCLAIMS to Honey Creek Railroad,
Inc., a corporation organized and existing under the laws of the State
of Indiana, for and in consideration of the sum of One Dollar ($1.00),
the receipt whereof 1s haereby acknowledged, the follow:ng described
real estate in Rush County, Indiana, to-wit:

All real estate, railroad raight-of way, and improvements of the
Indiana Hi-Rail Corporation railroad extending from the approximate
mile post 17.35 at the center line of County Road 600N at the north
line of Section 5, Township 14 North, Range 10 East; thence southerly
through Jackson Township, part of Rushville Townshaip and part of the
City of Ruashville to the north line of the right of way of the CSX
Transportation, Inc. (B. & 0.) Railroad in the north part of Saection 5
::d Section 6, Township 14 North, Range 10 East in Rush County, In-

ana.

’

~ The undersigned persons executing this deed on behalf of Grantor
raepresent and certify that they are duly elected officers of Grantor
and have been fully empowered, by proper resolution of the Board of
Directors of Grantor, to execute and deliver this deed; that Grantor
has full corporate capacity to convey the real estate described
herein; and that all necessary corporate action for the making of such
conveyance has been taken and done.

This is to certify under oath that no Indiana Gross Income Tax is
due or payable in respect to the transfer made by this deed at this
time. Grantor further certifies under ocath that there are no le¢&ns on
*he above daescribed property except the taxes assumad by Grantee and
the loan at INDOT assumed _by Grantee.

Recital: Grantee assumes anéd agrees to pay the 1993 taxes dud-and
payable in 1994 and all other taxes subsequently levied on said real
egtata. -

Send Tax Statements to: Honay CreeX Railroad, Inc.
P.C. Box 646
Morristown, IN 46161

In Witness Whereof, Grantor has caused this deed to be executed

this é day otm 1993.

(SEARL)

ATTEEST: Indiana Hi-Rail Corporation
éansga raIfx, é ) R. Powell Fellx y
Secretary President

state of Indiana,
County of Fayette, SS:

Before me, the undersigned, a Notary Public in and for said
County and State, personally appeared R. Powell Felix and Sandra Felix
regpactively of Indiana Hi-Rail Corporation who acknowledged execution
of the foregoing Deed for and on behalf of said Grantor, and who,
having been duly sworn, stated that the representations therein con-
tained are true.

-8
Witness my hand and official seal this ,j day of gg:::,
1991. o

My Commission Expires: J&’i ; . : ,
&F - 7 lggéa’w;? utgﬂrg np“ 1ding in
County, Indiana

This instrument was prepaced by William B. Keaton, attorney-at-law,
Keaton and Keaton, P.C., 126 West Second Street, Rushville, Indiana

46173.
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AGREEMENT, entered into as of this’?_"ff day of@#’. 1993, by and
between HONEY CREEK RAILROAD, INC. an Indiana corporation
("Purchaser™), and CONSOLIDATED RAIL CORPORATION, a Pennsylvania
corporation ("Conrail™)

WHEREAS, Conrail owns and operates a rau line located in Henry County,
State of Indiana, known as the Honey Creek Secondary Track, more fully
descnibed herein, and

WHEREAS, Purchaser has offered to purchase Conrail's interest in the
Honey Creek Secondary Track as herein described, and Conrail 13 willing to sell its
interest in the said Track, subject to the terms and conditions contained herein; and

WHEREAS, Purchaser intends to operate the said Track as a common
carrier railroad line, and will assume all common camer obligations as to the
property consttuting the said Track; and

WHEREAS, the parties have reached agreement concemning the terms and
conditions of purchase and sale of said Track

NOW, THEREFORE, the parties hereto, ntending to be legally bound,
agree as follows:
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SECTION I
PURCHASE AND SALE OF LINE

A.  Agreement and Description. Subject to the terms of this Agreement,
Purchaser agrees to purchase from Conrail, and Conrail agrees to sell to Purchaser,
all the nght, utle, and nterest of Conrail 1n and to (1) the real estate which
constitutes its Honey Creek Secondary Track, between approximately milepost
104.1 (us connection with Norfolk Southern Raillway Company) and
approximately milepost 110 05 (the north side of highway Route 600), contaming
a total of 595 route mlcs of railroad hine, as more particularly described in the
form of deed atached hercto as Appendix A, together with all buildings,
improvements and appurtenances thereunto belonging (except as may be specifi-
cally reserved herein or 1 said deed); (i) all fixtures and articles of personal
praperty attached to or located on the said real estate as of the date of Closing,
including but not limited to rail and other track matenals and tecs, wires, pipes,
conduits, electrical or mechanical signal devices, and all other appurtenant devices
that constitute personal property under the laws of Indiana, as more particularty
descnibed 1n the form of Bill of Sale attached hereto as Appendix B {(except as may
be specifically reserved herein or mn said Bill of Sale); and (iii) all mterests of
Conrail in and to any leases, easements, licenses, permits, agreements, sidetrack
agreements, and privileges pertaining to the sayd real estate, as more particularly
described in the form of Assignment and Assumption, attached hereio as Appendix
c

B.  Defimtion of "Property” Except where the usage and context hereof
requires otherwise, all the real and personal property, appurtenances, nghts and
interests to be conveyed as aforesaid are hereinafter referred to as the "Property *

C Consideration.

1 As consideration for the Property, Purchaser shall pay to
-2,
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agreements, sidetrack agreements, third party claims, covenants, conditions,
restrictions, rights of re-entry, possibilities of reverter, exishng laws and
ordinances, and orders of regulatory agencies, and (5) any pipes, wrres, poles,
cables, culverts, dramnage courses or systems, or other facilities on or crossing the
Property, together with the rights of any person entitled thereto to maintain, repair,
renew, replace, use or remove the same Said conveyance shall not, however, be
subject to mortgage, tax or other Lens for the payment of money. Conrail shall
make 1ts best efforts to obtain the release of any such hens prior to Closing at its
own cost and expense. If Conrail 1s unable to obtan the release of any such liens
prior 10 Closing, it will indemnify Purchaser for any cost or expense incurred by
Purchaser as a result of any such hens.

G. Possession. Possession of the Property shall be delrvered "as 1s™ on
the date of Closing, subject to the provisions of Subsection F above, and to any
state of facts that an accurate survey or a prudent inspection of the Property would
disclose, except as otherwise expressly provided herein

SECTIONI1
GOVERNMENTAL APPROVALS
A.  Preparation and Filing
1. Purchaser, at its own cost and expense, shall prepare and file with
any federal, state or local regulatory agency or department that has junsdiction
over all or any part of the transaction contemplated by this Agreement, all
apphcations, petitions, requests, notices or other necessary filings, including
appropniate filings or exemptions under 49 U S C 10901, and Purchaser shall do
and take all actions necessary and prudent to obtan the requisite approvals, other
authonzations, or exemptions from the necessity of such approvals 1o pernut
consummation of the transaction contemplated by this Agreement at the earliest
practicable date. Conrail shall have the right to review and approve all such
-5-
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dociments prior to {iling and, upon its approval of such documents, Conrail shall
support fully the efforts of Purchaser to obtain such governmental approvals or
excmptions.

2 Purchaser shall file such documents not later than 10 days
after the execution of this agreement (provided Conrail has already indicated its
approval of drafts of such documents) or 2 days afier Conrail has provided its final
approval of drafis of such documents, whichever date 1s the later Purchaser
agrees al Its own cxpense to Oppose any pehition 1o reopen, reconsider or stay a
regulatory order or authorization approving or exempting this transaction or any
part thereof, and to defend any judicial action brought by any person challenging
or otherwise contesting any necessary regulatory approval or contesung the right
of erther party to consummate this transaction.

B Responsibility for Labor Protection. The parties hereto have entered
into this agreement on the premise that no labor protective conditons will be
imposed by the Interstate Commerce Commission ("ICC™). In the event the 1CC
should impose labor protective conditions, Purchaser, subject to its nghts pursuant
to Section IIL.A (d) hercof to declare such conditions unacceptable and to refuse to
close this purchase, shall be responsible for the costs of, and shall reimburse
Conrail for, any labor protection expense, consisting of payments required to be
made to employees of Conrail or Purchaser pursuant 10 any labor protective condi-
trons imposed by the ICC in connection with its exemption or approval of the sale
and conveyance of the Property

SECTION 11
CLOSING

A.  Conditions Precedent The obligations of the parues to effect
Closing are subyect to the following conditions precedent.

(a) Purchaser shall have performed and complied with all terms
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and conditions required by this Agreement to be performed by Purchaser prior to
Closing.

(b} Conrail shall have performed and complied with all terms and
conditions required by this Agreement to be performed by Conrail prior to
Closing

(<) Pur-chaser shall have obtained the requisite ICC exemption or
approval of this ransaction and, as of the date of Closing, such exemption or
approval shall be in effect and not subject to a stay, restraining order or mjunction
with respect to approval of this transaction.

(d) The ICC exemption or approval of the transaction 15 not
subject to any condition, including the imposition of labor protection expense, that
either Purchaser or Conrail reasonably determunes to be unacceptable Any con-
ditions imposed shall be presumed to be acceptable unless the affected party gives
notice to the other withm five business davs of the service date of the ICC
exemption or approval decision or order that the condition is unacceptable, and the
reason thercfor

(¢) Any other governmental or regulatory approvals,
authorizations or exemptions necessary under state, federal or local law or
regulation for consummation of the transaction have been obtamned

{(f),  The representatons of Conrail set forth in Section VI hereof
shall be true at Closing, or, if modified 1n writing by Conrail prior to or at Closing,
such modifications are acceptable to Purchaser. If any such modification is pot
acceptable to Purchaser, then Purchaser may terminate this Agreement under the
terms of Section VIII.C.2. hereof.

(g} Purchaser 15 reasonably sansfied that the Quitclaim Deed and
Bill of Sale to be delivered by Conrail will convey a suffictent interest i the
Property to allow Purchaser to conduct common camer rail freight operations

-7-
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thereon. The Quitclaim Deed and Bill of Sale will be presumed to be satisfactory
unless Purchaser has advised Conrail of specific defects in the title not less than 15
business days before the Closing date.

B Date and Place Unless otherwise agreed between the parties hereto,
Closing will be held at the office of Conrail's Asset Development Department, Six
Penn Center, Pmladelphia, Pennsylvania, on a mutually agreeable date ("Closing™)
that is not later than the later of (a) 30 calendar days following the date of this
Agreement as specified in the preamble hereof, or (b) 15 business days after all the
conditions precedent to closing set forth above have been waived or met  Unless
otherwise specifically provided herein for a particular purpose, Closing shall be
deemed 10 cccur on the date of Closing at 11:59 p m.

C  Delivery of Documents

1 At Closing, Conrail shall deliver to Purchaser the following
documents

(a) The aforesmd Quuiclaim Deed in the form of Appendix A.
duly executed and acknowledged to enable Purchaser to file such quitclaim deed
for recordation 1n the jurisdictions in which the real property is located, and a duly
executed Bill of Sale in the form of Appendix B

(b} A duly executed Assignment and Assumption by Conrail to
Purchaser, in the form attached hereto as Appendix C, of all leases, easements,
licenses, permits, agreements, sidetrack agreements and privileges pertaming to the
real property and to be assigned to Purchaser If any such documents pertain
partly to the real property and partly to other property now or formerly owned by
Conrail, the Assignment and Assumption will assign to Purchaser only the portion
thereof which relates to the real property.

{c) An opinion of counsel in the form attached hereto as
Appendix E
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2. (a) At Closing, or within 50 days thereafier, Conrail shall
make available to Purchaser or its designated representative, and surrender
possession of, the following: (i) Track charts and valuation maps pertamning to the
Property, (ii) Conrail's executed counterparts of any and all known pertnent
leases, casements, licenses, permuts, agreements, sidetrack agreements, privileges,
and deed records which relate solely to the Property, and copies of any such
documents which relate 1n part to the Property and in part to other property now or
formerly owned by Conrail; {in) a schedule of all known secunty deposits relating
to the Property and held by Conrail as of the date of Closing, and (iv) Conrail's
separate check 1n the aggregate amount of any and all known security deposits
pursuant to the aforesaid apreements relating to the Property Purchaser shall
execuie a receipt for all security deposits paid over hereunder, and shall execute an
agreement releasing Conrail, and holding Conrail free and harmless from, any
hability for any misapplication of such security deposits made after Closing.

(b) If. at any time subsequent to Closing, any security
deposit or lease, easement, license, permit, agreement, sidetrack agreement or
other document pertaiming to the Property and not previously dehivered to
Purchaser hereunder shall be found to exist, Conrail will promptly deliver said
security deposit or document to Purchaser, upon the execution by Purchaser of a
receipt and release as provided in Paragraph (a) hereof Purchaser will, upon
request of Conrail or upon discovery thereof, return to Conrail any secunity deposit
or lease, casement, license, permit, agreement, sidetrack agreement or other
document, which does not pertamn to the Property but which may have becn
dettvered or paid to Purchaser in error.

3 At Closmg, Purchaser shall deliver to Conrail the following

(a) ewidence of a completed wire transfer of immediately
available funds to Conrail's Escrow Holder pursuant to an escrow agreement with
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Qualified Intermedsary, in the amount of the purchase price due at Closing.
(b)  an opinion of counsel in the form attached hereto as Appendix

4.  As soon as practicable after Closing, Purchaser shall record
the quitclaim deed delivered by Conrail n each jurisdiction in whuch any part of
the Property 15 located

D.  Apportionments.

1.  Real estate transfer taxes and sales or use taxes, if any,
imposed by law shall be borne and paid by Purchaser. Real property taxes, utility
charges, rents, income from leases, casements, Licenses, permuts, agreements, and
privileges, if any, and any other revenues and expenses pertaining to the Property,
shall be apportioned between the parties as of the date of Closing, regardless of the
date assessed, paid or payable Any special taxes or assessments levied, due and
unpatd on the Property prior to Closing shall be paid by Conrail In respect to any
pavments made by or to either party, whether before or after Closing, appropriate
remittances shall be made promptly to assure that such 1tems are apportioned as of
the date of Closing. Either party shall have the nght, for a period of one year afier
Closing, to audit (at its own expense) the books and records of the other party
which pertain to expenses and revenues to be apportioned hereunder

2 If Conrail at Closing is in possession of funds received from a
third party and intended to cover the cost of work to be performed or materials to
be acquired pertaining to the Property pursuant 1o a confract or agreement lo be
assigned at Closing, Conrail shall pay to Purchaser any portion of said funds as are
attributable 10 work that has not been completed or materials that have not been
acquired on the date of Closing.

3. At Closing Purchaser shall sign, and deliver to Conrail for
mailing, a joint letter 1n the form attached hereto as Appendix G, requesting all
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persons as identified in said letter providing electric, gas, water, telephone or other
utility services to the Property or any part thereof, to transfer such services and
billing therefor to Purchaser, effective at Closing, and to issuc a final bill to
Conrail for such utiiy service. Purchaser shall refund to Conrail any payments
previously made by Conrail for utility services furnished or to be furnished after
Closing

4 All recording costs and filmg fees required to be paid with
respect to documents under this Agreement, and the cost of a survey, if one 15
required, shall be the sole responsibility of Purchaser

5 Each party hereto shall be entitled to avail nself of any
exemption from the payment of any taxes or fees which it may enjoy

SECTION IV
RAIL SERVICE

A. [Intenm Operations. Except and to the extent required by unforeseen
emergencies, from the date of execution of this Agreement until Closing or until
termination of this Agreement pursuant to its terms, Conrail shall not alter or
modify the Property except in the ordinary course of business, and shall conduct its
operations on the Property in the ordinary course of business, consistent with its
past practice, exccpt that Conrai) shall have no obligation to repair or restore the
premises 1n the event of an unforeseen casualty or cther damage to the Property.
In the event of such casualty or other loss, Purchaser may elect to terminate this
agreement pursuant to Section VIII.C 1 hereof, or to accept the Property m its
condition: at Closing without abatement of the purchase price and without recourse
to Conrasl for the condition of the Property.

B Transition of Operations. Unless otherwise agreed m wrting, the
orderly transution of rail freight operations on the Property and the apportionment
of transportation revenues and expenses shall be governed by the terms of
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Appendix H attached hereto

C. Interchange. The interchange of freight and equipment between
Conrail and Operator after Closing shall take place at Muncie, IN, pursuant to
terms agreeable to all invelved parties.

D  Rates Rates for freight traffic ongmating, terminating or moving
over the Property afier Closing and interchanged with Conrail shall be govemned by
the terms set forth in Appendix ] attached hereto

E.  Abandonment of Connecting Rail Ling. If Conrail seeks ICC
authority to abandon or discontinue service on the rail line between Anderson,
Indiana and the Property after Closing, neither Purchaser nor anv corporate
affiliate of Purchaser shail oppose, or support any other party mn opposing, the
abandonment or discontinuance procecding before the ICC.

SECTICN V
INSPECTIONS

A.  Inspection of the Property. Conrail will permit Purchaser and 1ts
employees or agents, upon prior notice and upon execution by Purchaser of a
standard release, indemmity and confidentiality agreement satisfactory to Conrail,
and execution of a release by all such employees and agents, to enter upon the
Property prior 1o Closing, at reasonable times 10 be specified by Conrail. for the
purpose of conducting a visual inspection or survey of the Property. Purchaser
may cxamine, inspect, or test the Property consistent with the completion of a
Phase I Environmemal Snie Assessment Portable instruments for non-invasive on-
site chemical testing may be utilized but no bonng or sampling for off-site testing
or other invasive testing shall be aliowed without the specific permussion of

Conrail n wnting Any such activities by Purchaser on the Property shall not in-

terfere with the narmal operations of Conrail thereon without the prior approval of

Conrail, which approval shall not be unreasonably withheld. Conrall shall be
-12-
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furnished with a copy of any report of the inspection or survey, and Purchaser shall
not disclose the results of the inspection or survey to any third party without the
prior consent of Conrail in writing, unless required to do so by law.

B Hi-Rail Inspection. Upon request of Purchaser, Conrail shall arrange
for a hi-rail inspection of the Property The requisite vehicles (unless otherwise
agreed) and drivers shall be provided by, and be under the control of, Conrail.
Provision shall be made for up to two vehicles to participate in the mspecton
without charge to Purchaser For any addstional vehicles or subsequent hi-rail in-
spections, Conrail shall be entitled to reimbursement of its actual costs.

C Inspection of Documents At any time after the effective date of
this Agreement and prior to Closing, Conrail witl allow Purchaser, at Purchaser's
own cost and expense, to segregate, inspect and photocopy (for a reasonable fee to
cover costs) dunng normal business hours and at 2 location designated by Conrail,
all leases, licenses and other agreements descnibed in Section Il C 2 hereof, and
existing track charts and valuation maps of the Property.

SECTION VI
REPRESENTATIONS OF CONRAIL

Conrail hereby represents to Purchaser that the following shall be true as of
the day of Closing, except as modified in writing by Conrail on or prior to the date
of Closing Conrail makes no other representations, express or implied

1. No affiliate of Conrasl has any interest in the Property, except
10 the extent provided in a deed or other instrument of public record.

2 The execution of this Agreement and the consummation of
the transaction contemplated by this Agreement will not result 1n any breach of, or
constitute a default under, any mortgage or deed of trust given by Conrail and
applicable to the Property.

3 Conrail presently conducts or holds itself out to conduct ra1l
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frcight common carrier operations on the Property

4. To the best knowledge of Conral afier reasonable
investigation, there 1s no civil, criminal or adminustrative proceeding, arbitration or
action pendmg before any court, administrative agency, or arbitration panel,
against or affectng the Property, or Conrail's right to conduct rail freight
transportation opemu-;r-ts on the Property, the result of which, n the opimon of
Conrail counsel, is likely to be an adverse decision that would matenially and
adversely affect Purchaser's ability 1o conduct common carrier rail freight
transportation operations on the Property after Closing.

5. To the best knowledge of Conrall after reasonable
investigation, there are no formal proceedings pending against Conrail before any
admimstrative agency or court, based upon an allegation that a condition on the
Property constitutes 2 violation of any environmental statute or regulation and the
outcome of which, 1f adverse to Conrail, would be an order or judgment enforcing
such statute or regulation.

6 The Property is not "Rezl Property” within the meaning of the
Indiana Responsible Property Transfer Act, Bums Ind. Stat. Ann. 13-7-225-6
because 1t (1) does not contain one or more facilities which are subject to reporting
under Section 312 of the Federal Emergency Planning and Commumty Right-to-
Know Act of 1986 and federal repulations promulgated thereunder, (2) does not
have underground storage tanks and (3) is not listed on the CERCLIS (42 USC
9616)

SECTION VI
ALLOCATION OF LIABILITY
A.  Defimtion of "Obhgationg”. As used m this section, the term
"Obligations" shall be broadly construed, and shall include, without [imitation,
legal abligations, responsibilities, and habihues to any person, firm, corporation or
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governmental body, and the legal responsibility to assume losses, damages, and

costs, that arise out of, by virtue of, or pursuant to
(i) any federal or state statute, principle of common
law, or municipal ordinance,

(ii) any rule, regulation, order, decision, judgment,
decree, mandate or directive of any court or other
tnbunal, or of any governmental agency, body,
instrumentality, or political subdivision, or

(iii) any deed, contract, or other legally relevant or

legally operative instrument
"Obligations,” as defined herein, shall include, without limitation, obligations,
responsibilities, losses, and lizbilities in connection with, i respect to, or arising
out of, (1) damage to or the loss of any property, or personal injury or wrongful
death of any person, (ii) costs and expenses incurred for any purpose whatsoever
{including costs incurred for remedial or corrective action, contaitnment, cican-up,
repair work and response to claims and actions), and (ui) assessments, fees, fines,
penalues, judgments, awards, orders, and decrees. Except where otherwise speci-
fied, "Obligations.," as heremn defined shall include obligations that accrue, n
whole or in part, prior to Closing as well as those ansing after Closing.

B.  Allocation of Specific Obhigations. Except as otherwise agreed by
the parties in any other document and to the extent stated in such other document,
the parties shall, as between themselves, allocate obligations pertaining to the
Property 1in accordance with this Section, without regard to considerations of fault
or neghgence

1. Lacenses and Agrecments. Purchaser shall be responsible for
all Obligations ansing after Closing or allocable to the period after Closing under
the hicenses and other instruments assigned to Purchaser at Closing by the
Assignment and Assumpton referred to mn Section ITI(CK1Xb) hereaf Conrail

-15-



158

shall be responsible for any such Obligations arising before or zallocable to the
period before Closing

2. Personal Injury and Property Damage Purchaser shall be
responsible for all Obhigations arising out of personal injury to or the death of
persons or loss of, or damage to, property (including the employees and property
of the partics hereto, as well as the employees and property of third parties)
occurring on. or about the Property after Closing. Conrail will be responsible for
all such Obligations with respect to occurrences on or about the Property between
the date of this Agreement and Closing, except that any such Obligations that arise
from any activity on the Property by Purchaser or its agents, employees, or
contractors shall be the responsibility of Purchaser

3 Taxic or Hazardous Substances.

(a) Toxic or Hazardous Substances, as used i this
Subsection, shall mean any matenal or substance that is defined or classified as a
"hazardous substance” pursuant 10 Section 101 of the Comprehensive
Environmental Response, Compensaton and Liability Act (42 U.S.C §9601(14))
or Section 311 of the Federal Water Pollution Control Act (33 USC §1321); a
"hazardous waste" pursuant to Section 1004 or Section 3001 of the Resource
Conservation and Recovery Act (42 U S.C §§6903, 6921); a toxic pollutant under
Section 307(a)(1) of the Federal Water Pollution Control Act (33 USC.
§1317(2)(1)), a "hazardous air pollutant” under Section 112 of the Clean Air Act
{42 US.C §7412); or a "hazardous matenal” under the Hazardous Materials
Transportation Uniform Safety Act of 1990 (49 U.S.C. App. §1802(4))

(b) Purchaser shall be responstble for Obligations which anse
from the existence or presence of Toxic or Hazardous Substances (as herein
defined) in, on or about the Property (hereinafier "Toxic Contamination™) after
Closing, except as provided in Subsection (c) below
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{(¢) Conrail shall be responsible for Obligations anising from
such Toxic Contamination, provided that pnior to the date hereof Conrail was on
written site-specific notice from a regulatory or govermnmental body that such
Toxic Contamination resulted from a condition that 1s or might be a violation of
applicable environmental laws or regulaticns in effect and as interpreted on the
effective date of this Agreement, or that such condition 1s i violation of Conrail's
representation contained in Section VI.5 hereof Conrail's liability for any
Obligation for which it 15 otherwise responsible hereunder shall be no greater than
that resultung from the condition of the Property at Closing. Purchaser shall be
responsible for any Obhigation arising from Toxic Contamination resulting from a
condition created as a result of Purchaser's possession of, or operaticns on, the
Property, or any ongoing. continuing, migraung or subsequent relcase or
contamnation, or any increase in remediation or containment costs or hability, as a
result of events occurring after Closing, including the passage of ime.

(d) If at any time after Closing any Toxic Contamination is
discovered which 15 or may be the responsibility of Conrail pursuant 1o Subsection
{c) above, Conratl shall be noufied of such Toxic Contamination and shall have the
opportunity and nght 1o investigate, determine its responsibility therefor,
determine in connection with appropriate governmental or regulatory bodies the
appropriate response or remedy for such Toxic Contamination, and remedy, with
its own forces or contractors and at its own expense, such Toxic Contamination to
the satisfaction of appropriate regulatory bodies or to the additional extent deemed
appropriate by Conrail. Purchaser shall grant such rights of entry or other rights to
Conrail, upon reasonable terms and without compensation, as may be necessary to
allow Conrail to perform the inspections, remediation or other actions necessary to
comply with this Subsection In the event of dispute concermnmg Conrail's
responsibility for any Obligation hereunder, the parties shall cooperate w resolve
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such dispute as quickly as possible, and Purchaser, unless required by valid
judicial or regulatory order to take immediate action to remedy a specific
condition, shal! during the resolution of such dispute take no actions inconsistent
with Conrail's nght to seek a determmation from the appropriate regulatory or
judicial bedy of the remedy requred by law and to remedy the Toxic
Contamnation with its own forces or contractors Conrail shall not be liable to
Purchaser for any damages, costs or expenses incurred as a result of such
Obhgation, except that 1f Purchaser is required by valid judicial or administrative
order as provided above to take immediate action to remedy any Obligation which
is later determined to be the responsibility of Conrail hereunder, Purchaser shall be
able to recover 1ts actual and reasonable costs from Conrail.

4 Other Physical Condition of the Property. Except as provided

in Subsecuon 3 above, Purchaser shall be responsible for

(a) all Obligations that anse owt of, n respect 1o, or
mn connection with, the physical condition, safety,
utity, adequacy, marketability, value, suitability or
fitness of the Property, or any port:on thereof, or any
defects therein, including without limitation, Obli-
gations relating to (1) public or private street, bridge,
underpass or other crossings, (1i) the demolition of
structures or abatement of nuisances, (ii1) the flow or
obstrucunon of surface or subsurface waters, (iv) the
stability of the soil on, above, over. or adjacent to the
property, (v) support for, or by, adjacent property or
the collapse of soil or other materials or buildings onto
adjacent property, and (vi) the construction, repar,
rchabilitation, alterauon, maintenance, or use of the
Property;

(b) Obligations imposed by the regulations or orders
of any regulatory or licensing agency, or by agencies
or govemnmental bodies responsible for preserving the
public health or safety, the envwonment, natural
resources, wildhife, histonc sites, vegetation, public
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parks or forests, or wetlands, and

{c) Obligations imposed by building or construction

codes, or hcensing, subdivision or zonmg

requirements, including Obligations relating to

licensing. permits, notices, and fees.

5. Tile Purchaser shall be responsible for all Obligatons
ansing from any deficiency in Conrail's title to, or property rights m. the Property,
of any rights held or claimed by third parties m or to the Property, except that, 1f
Conrail has knowingly withheld or concealed any document affecting its title or
property rights in the Property, Conrail shall be responsible for any deficiency
created by such document

Cc Indempity Except and to the extent otherwise provided n
Subsection B.3 hereof, the party made responsible by this Section for any
Obligations shall, (1) when possible, satisfy said Obligations, and (2) release,
indemmify, protect, defend, and hold harmless the other party (and its directors,
officers, agents, and employees) from and against said Obligations. Each party
expressly waives, to the extent 1t lawfully may do so, (1) the benefits of any statute
(including the Indiana Responsible Property Transfer Act) that would relieve it of
any Obligations that it bas assurned under this Section, and (1) any defense
predicated on alleged misrepresentations of fact (other than those contained in Sec-
tion VI hereof) or the nondisclosure of any pertinent fact.

SECTION VIII
MISCELLANEQUS PROVISIONS

A BestEfforts Both before and after Closmng. each party bereto shall
execute and deliver such instruments and take such other actions as the other party
may reasonably request m order to carry out the intent of this Agreement. Each
party hereto shall use its best efforts to cause the transaction contemplated by this
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Agreement to be consummated and, without hmiting the generality of the
foregoing, to obtain all consents and authorizations of governmental agencies and
third parhes and o make all filings with and give all nouces to governmental
agencies and third parties which may be necessary or reasonably required in order
to effect the transaction coniemplated by this Agreement.

B. Notices All notices, requcsts, consents, demands, or other
communications desired or required to be given or submitted by one party to the
other shall be sent by United States express, certified or registered mail, or by a
private courier service providing proof of delivery, addressed as set forth below (or
10 such other address as either of the parties hereto may designate by writien notice
to the other party). A return receipt shall be conclusive evidence of the fact, date,
and trme of receipt

If to Conraul:
Consolidated Rail Corporation
Two Commerce Square
Philadelphia, PA 19101-1419

Attention: Assistant Vice President - Asset

Development
Ifto Purchaser:
William E. Smith
President

Honey Creek Railroad, Inc
120 E. Broadway Street
Morristown, IN 46161

C Termination This Agreement may be terminated by the party
designated below, if not then in default, upon wnften notice pursuant to
Subsection B. hereof, in any of the circumstances designated below:

1 By either party, if, after the effective date of this Agreement
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as specified in the Preamble hereof but before Closing, an event occurs or a
condition within the purview of Section VIL.B.3 or Section VIL.B 4 hereof is dis-
covered, which materially affects the safety, utility or economic value of the
Property for railroad purposes, or which may matenally increase the liability of
either party to any governmental agency or other party, provided, 1f Purchaser 1s
the party seeking termination hereof, such event or condition 1s not a direct result
of Purchaser's neghgence or Purchaser's operations or activities on the Property,
and provided further that Conrail is given an opportunity to remedy the results of
such event or condition promptly after discovery thereof, and declines to do so

p By the Purchaser only, if a modification of a representation
made by Conrail prior to or at Closing, pursuant to Section IIl A.(f) or Section VI
hereof, is not acceptable to Purchaser Purchaser’s election not 1o termmate this
Agreement pursuant to this provision shall constitute an acceptance of any
modifications of a representation made by Conrail pursuant to this Agreement, and
shall foreclose Purchaser from asserting any rights or seeking any redress which 1s
inconsistent with the modified representation

3 By Conra:il only, (a) if Closing does not take place on or
before June 30, 1993, or (b) if Conrail reasonably believes that Closing would
result in a disruption, strike or other work stoppage on or over any part of ils
system.

D Entire Agrcement: Amendment This Agreement sets forth the entire
understanding of the parties hereto with respect 1o the transact:ons contemplated
hereby and may not be amended except by written instrument executed by the par-
ties. Any previous agreements or understandings between the parties regarding the
subject matter hereof are merged into and superseded by this Agreement

E Survival of Terms All representations (as modified pursuant to the
provisions hereof), warranties, covenants, terms, conditions, stipulations, and
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provisions of tlus Agreement shall survive Closing and be binding upon and inure
to the benefit of, and be enforceable by, the Parhies, and their successors and
assigns.

F Assignment.

L. Conrail may, prior to Closing, assign or transfer its nghts,
interests or obligations pursuant to this Agreement, or any portion hereof, and 1its
equitable interests in and to the Property, to Qualified Intermediary, provided that
no such assignment or transfer shall prevent performance by Conrail of ns
obhigations hereunder, including the obligations to close as provided in Section
I C.1 hereof, or affect Conrail's representations and warrantics heren or the
allocation of Lability hereunder, or the rights and interests to be acquired by
Purchaser at Closing. Qualified Intermediary may, after Closing. reassign any
such rights, interests or obligations back to Conrail

2 Except as otherwise provided herein, neither Conrail nor
Purchaser may assign, pledge, encumber, or transfer this Agreement, or any
interest herein, without the prior written consent of the other party herceto

G.  Beneficiaries Except as specifically otherwise provided heremn, this
Agreement is intended for the sole benefit of the parties hercto. Nothing in this
Apgreement is mtended to or may be construed to give any person, firm,
corporation, or other entity, other than the parties hereto, any rights pursuant to any
proviston or term hereof, and all provisions and terms of this Agrcement are and
shall be for the sole and exclusive benefit of the parties 1o this Agreement.

H. Govemning Law. Except as otherwise provided herem, this
Agreement and the rights and obhgations accrump hereunder shall be construed
and enforced m accordance with the laws of Indiana and relevant federal law
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I Appendices All appendices referred to in this Agreement are
intended to be, and are hereby, specifically made a part of this Agreement.

J Waiver No waiver by either party of any failure of, or refusal by,
the other party to comply with any obligation under this Agreement shall be
deemed a waiver of any other or subsequent failure or refusal to so comply.

K Tame, Tender Time shall be of the essence of this Agreement.
Formal tender of deed and purchase money 1s hereby waived

L Broker Purchaser and Conrail each represent to the other that
it has not dealt with any broker in connection with the transaction contemplated by
this Agreement Each party hereto shall assume and indemnify the other from any
obligation ansing from or 1n connection with any action by any broker or other
party alleging that such broker or other party 15 entitled to a commission or other
compensation, on the basis that it has deait with such party hereto for the sale or
purchase of the Property

M. Default. If erther party hereto shall fail or refuse to close as required
by this Agreement, shall fail or refuse in good faith to satisfy the conditions sct
forth in Section III A hereof, or shall otherwise be in default hereunder, then the
other party, if not in default, may at its option terminate this Agreement by written
notice as provided herein, and shall have such additional rights, and may exercise
such additional remedes, as are afforded by law

N Confidentiglity. The terms and conditions of this Agreement are
confidential, and neither party hereto without the prior consent of the other shall
reveal any provisions hereof to any third party (except an employee, atiomey or
consultant entitled to know the provisions hereof n the ordinary course of the

business of the party), except 10 the extent required by law or regulation or a vahd
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judicial or administrative order, or except to the extent necessary to comply with
the provisions of Section ILA hereof.
IN WITNESS WHEREOQF, this Agreement has been executed as of the day

and year first above written.

HONEY CREEK RAILROAD, INC.

Witness By V %" g M
Luccca$eliezass. Tt Lo

CONSOLIDATED RAIL CORPORATION

Witness By:

\kﬁ# Tite __5 M VIRGINA BERT

HONEY1 CEM



oo mm g9 0w o»

et

Purchase and Sale Agreement

Consolidated Rail Corporation
and
Honey Creek Railroad, Inc.

LIST OF APPENDICES

Form of Deed

Form of Bill of Sale

Form of Assignment and Assumption
Purchase Price Allacation Schedule
Form of Conrail Opunion of Counsel
Form of Purchaser's Opinion of Counsel
Form of Utility Transfer Letter

Freight Operations

Freight Rates and Allowances



CASE NO. 70537

TO WHEOM IT MAY CONCERN:

I HEREBY CERTIFY THAT BY THE AUTHORITY CONFERRED BY THE
BOARD OF DIRECTORS OF CONSCLIDATED RAIL CORPCRATION
(CONRAIL) ON MARCH 18, 1588 TO THE CHAIRMAN AND CHIET
EXECUTIVE OFFICER TD CONDUCT THE BUSINESS AND AFFAIRS OF TIiE
CORPORATION AND TO DELEGATE SUCH AUTHORITY AS HE MAY DEEM
NECESSARY, THE CHAIRMAN, PRESIDENT AND CEIEF EXECUTIVE
OfFICER DID DELEGATE ON MARCH 19, 1991 TO THE SENIOR VICE
PRESIDENT-DEVELOPMENT, WHO ON MAY 23, 199%i REDELEGATED TO
THE ASSISTANT VICE PRESIDENT-ASSET DZVELOPMENT, AND WHO ON
JUNE 25, 1991 REDELEGATED TO THE DIRECTOR-REAL ESTATE FIELD
SERVICES AND DIRECTOR-MANAGEMENT SERVICES (NOW KNOWN AS
DIRECTOR-ASSET MANAGEMENT), OR ANY OF THEM, THE AUTHORITY TO
EXECUTE AND DELIVER ON BEHALF OF CONRAIL ANY AND ALL
DOCUMENTS NECESSARY TO COMPLETE THE SALE CF THE HONEY CREEK
SECONDARY TRACK, BEING APPROXIMATELY 5.95 MILES OF THE HONEY
CREEK SECONDARY TRACK (LINE CODE 8222) FRCM RAILROAD NMILE
POST 104.1 IN PRAIRIE TO RAILROAD MILE POST 110.05 IN
SULPEUR SPRINGS, HENRY COUNTY, IKDIQNA. FOR THE TOTAL
CONSIDERATION OF $100,000 TO HONEY CREEX RAILROAD, IKC., OR
THE NOMINEE THEREQF,

Assistant

WILBERTA CVTACKSON



Case No. 70537
ASSICNMENT AND ASSUMBPTION

FOR VALUE rece>.ved, CONSOLIDATED RAIL CORPORATION, a
rennsylvania corporaton, having a malling address of Two
Comrerce Sqguare, 2001 Market Street, Fhiladelpria, Penrsy_vania
19101-1419, {"Conra:l") nereby assigns. transfers, and sets over
unto RONEY CREEK RAILROAD, INC.. a Corporation of the State of
indiana, having an address of .20 East Broadway Street,
Morx_stown, Indiana 46161, ("3CR") all rights of Conrail, if aay,
ir arzé to any easements, leases, licenses, covenants, permits,
agreements {including but not lirited to utility agreements and
sidetrack agreements)} and pertaining to the Eoney Creek Secondary
Track (Lire Code B222), as identif:eé irn a deed from Conrail to
ECR gated Yewber ¢® . 2993 (hereinalter collectively
referred to the "Agreements"), and with respect to those
Agreements which pertains to preperty not conveyed to ECR by the
alorementiorned deed (herenafter ccliective_y referred to as the
"Eplit Agreerwents") Conra-l herepy assigns, transfers and sets
over tTo HCR cniy that portiorn of %the Spiit Agreements which
pertains to the premises conveyed by the aforesaid deed: being
all that certa-n property of Conraill, tcgether with all the
irprovements, tracks and appurienances therecon, being a por:tion
of the _ine of rarlroad kncwn as the Honey Creekx Secondary Track
(Line Cccde B8222) and :dentiZ:ied in sard deed dated Seo/dede~ ro
1993 fromr Conra:l to HCR.

ECR rereny accepts assi¢nment ané assumes all the
obligations, respongibolitzes, penalties, liabilities and duties
ol Conrail under the Agreements ané Spiit Agreements as specified
ir the Purchase and Sales Agreenment hetwWeen Che parities hereto
and HCR hereby expressly releases arné hoelds Conrail harmless from
ané against all obligations. responsibilities, liapilaities and
daties assumed by HCR and any costs associated therewith from and
afrter the effective dete of :this Assignment and Assump:tlon.

IN WITNESS WHEREQF, ixtending o be legally bound, Conrail
and HCR have executed this Assignment and Assumption this .o7%
day of Je/ﬂ..-&:ﬂ.. 1993,

CTCNSOLIDATEZ RAIL CORPORATION
BY-

T 23 N Ve =t

- W_tness // M. Virginta Ebert, Director-
Asset Management

EONEY CREZK RAILROAD, INC.
3Y:




| CONRAIL .

Pl
1

Honey Creex Secondary -- Prairie, Jefferson and Sulphur
Spraings in Henry County, Indirana -- Transfer of Utility
Accounts to Honey Creek Railrcad, Inc. -- Case No. 70537

Dear : v

Thrs is & joint letter between Consolidated Rall Corporation
(Conrail) ané Honey Creek Ralircad, Inc. ("HCR"™) requesting the
transfer of utility acccunts on the Ecney Creexk Seccniary Track
2rom Cenrall to HCR.

3

On Sepfomde- e . 1593, by a deed dated 5"""""""’.’”‘:0:1:&.1
21¢ to ECR =ts line of raclroad known as the Zconey Creek
Secondary Trazk, located in Prairie, Jefferson and Sulphur
Springs. Henry County, Indiana. Please reaé your utility meters
for the fecllowing accounts a2nd issue a final ball to Conrail,
this bl)ll shculé be marked "Final Blll". Tne serv.ces and your
accouants therefcr shouid e transferred to Honey Creek RallroaZz,

Inc., whose railing address i1s 129 tast Broadway Street,

Morristown. Indiena 46161, effective Jepo—t=- . 1593,
Jriloty Conrall
Accgant Numoex Acgouns Nugpbax Sexvace Addgress Meter Numbex

Tnmank you fe¢r your assistance

Very truly yours.

MYgaZlet o

Director-Asset Management Presijenc

Consclicdated Ra:pl Corporation ¥cney Creek Railroad., Inc.

15-3, Twc ComMerce Square 120 E Broadway Stree:

2001 Marxget Street Morristown, IN 45161

Fho_adepria, P2 1310°-1415

cCc. R, Kavana - FEQ7 - Please place & $1.0C limit cn
Paynent ProcessBLng These accounis

[} ]
3]

President-Honey Creex Railroad, Irnc.

CONSCL!IDATED RAIL CORPORATION 2001 MARIKET STREET P O 80X 41419 PHILADELPHIA, PA 191011419



BILL OF SALE

CONSCLZDATED RAIL CORPORATION

—to-

HONEY CREEX RAILRDAD, INC.

Fer: Property 1n Prairie, Jefferson and
Sulphur Spraings -n Henry Counaty.
Incéiana.

Pxep Desc.
Apvd: Conpd.
Cnkxd:



BILL OF SALE

KNOW ALL MEN BY THESE PRESENTS, that CONSOLIDATED RAIL
CORPORATION. a Corporation of the Commonwealth of
Pennsylvenia, with an office at Two Commerce Sguare, 2001
Kar<et Street, Pniladelphia, Pernsylvania I91CZ-1419,
hereinafter referred to as "Conrail", for aﬁa in
congiderat-on of tke sum of ONE DOLLAR (51.C0) arnd other good
and valuable consideration, to it in hané paid, does Lereby
GRANT, SELL an¢ TRANSFER unto HONEY CREEK RAILROAD, INC., &
Corporation of tae State of Indiana, with & mailing address
of 120 Zas: Brcadway Street, Morristown, Indiana 46161,
hereinafter referred o as the "HCR", all its righ:t, title
apd 1nterest, insofar as Lts title or right perrits it so teo
de, 1n all the persona’l property located on the property
snown as the Honey Creek Secondary Track, as rore
particularly cescribed in a deed of even date Lherewith,
ketween Ccnrail ané ECR., convey.ng sa.d Honey Creex Secondary
Track to HCR, including but not limited to all rail, other
track mater-als and a’l other property and appurtenances,
both fixed and moveable, located on the Honey Creek Seconcary
Track and whach constitutes perscnal property under the laws
o% the State of Indiana, except the radio base stations,
rad.o contrcllers and related Zacilities {"Facilitles";,
which are retained by Conrail. subject however upon and to
the covenants, condrticons and restrictions kereinafter
contaired, to which HCR, for itself, 1tTs successors and
assigns, agrees to be bound as part of the conslderation
kereoZ

FIRST: Tha:z the said persoral property is conveved by
Corirail and accepted by HCR as 1s and where 1s, and without
any warranties cr representaticns of any nature or kind

expressed or i1inmplied by Conrail.

——




T — e tm——

SECOND: That HCR as of the date of this Bill of Ssale.
wlll assume all liability for Ifuture maintenance, repair or
rercval of said personal property., and szall protect.
zndemnify and hold harmless Conra:l from and against any
—jami.-.ty asscciated with the salé personal property and any
futore maintenance, repalr, improvenent, replacement, removal
or other expenses, whether reguired by any cgurt or
governrmental agency, or otherw:se.

IHIRD: Thar Conra:l shall have access over the Honey
Creel Secondary Track as describec in said deed Zfor the
pu.rpose of renoving saud Facllit:es.

THE words "Cenrail” and "HCR", as used rerein, shall be
deemed to nclude at all times and in all cases their
respactive SuCCESSOrS Or assigns.

IN WITNESS WHEREOF, CONSOLIDATED RAIL CORPORATION has

executed this Instriment cn this/bwﬁ éay o:’1§‘£:=h~. 1952

WITNESS: CONSOLISATED RAIL CORSPCRATION
BY:

M. VirgnVa Ebert, Director-
Asset Management

THIS INSTRUMENT PREPARED BY:

Francis €. Flynn

Cecnsolldateé Rall Corporaticn
19-B, Two Commerce Sguare
20C1 Marzet Streec
Prrladelph-a, A 191G1-2419




Purchase Price Allocation Schedule

Honey Creek Railroad, Inc. (HICR) and Consolidated Rail Corporation
{Conrail), parties to the Purchase and Sale Agreement to which this schedule 15
attached, for the sale by Conrail to HCR. of property therein described as the
Honey Creek Secandary Track, agree that the consideration to be paid by HCR to
Conrail, shall be allocated among the assets to be acquired, as follows:

Raul and other track

matcrials $74.274
Real estate 21,932
Communications and Signals 3,794
Total $100,000



, 1993

Wilhiam E Smith
President

Honey Creek Railroad, Inc.
120 E. Broadway Street
Morristown, IN 46161

Dear Mr. Smith

T am counsel to Consohidated Rail Corporation (Conrail), and have
examined the Purchase and Sale Agreement (Agreement), including its
Appendices, between Conrail and Honey Creek Railroad, Inc. dated
1993 This opinion 1s furmsshed in connection with Section III C.1 (c) of the smd

Apgreement

The Agreement provides that it shall be construed and enforced 1n
accordance with the laws of the State of Indiana. In my opinion a court applymg
Pennsylvania conflict of laws rules would give effect to such choice of law, how-
ever, | express no opmion as 1o what law a court applying any other State's confhict
of laws rules would apply.

For purposes of my opinion in paragraph 4 below, [ have (1) assumeqd that 2
court would apply the substantive laws of Pennsylvania.

Based upon and subject to the foregoing, 1t 15 my opinion that.

1 Conrail 15 a corporation duly organized, validly exisung, and in good
standing under the laws of the Commonwealth of Pennsylvarua, and 1s qualified to
do business in the State of Indiana

2 Conrail has the corporatc power and authority to enter into the
Agreement and 1o carry oul its obligations under the Agreement



3 The execution and performance of the Agreement has been duly
authorized and approved by all necessary corporate actions of Conratl.

4, The Agreement, when properly executed by Conrail, will be legally
binding on and enforceable against Conrail in accordance with 1ts terms, subject to
appiicable regulatory requirements, except that such enforcement may be subject
to bankruptcy. msolvency, reorgamzation and other similar laws relating to
creditors' rights generally and 10 general principles of equity (regardless of whether
enforcement is sought in a proceeding in equity or at law).

This opinton 1s firnished in connection with the transaction described 1n the
Agreement and shall not be used or rehed upon for any other transaction or

purpose

Very truly yours,



1993

John F. Betak

Assistant Vice-President, Asset Development
Consolidated Rail Corporation

Two Commerce Plaza

2001 Market Street - 19A

Philadelphia, PA 19101-1419

Dear Mr Betak

I am counsel 1o Honey Creek Railroad, Inc. (HCR) and have exammed the
Purchase and Sale Agreement (Agreement), mcluding its Appendices, between
Conrail and HCR dated . 1993 This opimon 1s furmished in
connection with Section IT1 C.3 () of the said Agreement.

The Agreement provides that it shall be construed and enforced in
accordance with the laws of the State of Indiana. For purposes of my opinion 1n
paragraph 4 below, I have assumed that a court would apply the substantive laws
of Indiana in the interpretation and enforcement of each provision of the
Agreement

Based upon and subject to the foregoing, 1t 1s my opinion that:

1 HCR :s a corporation duly organized, validly existing, and in good
standing under the laws of the State of Indiana and 15 qualified to do business in
the State of Indiana

2 HCR has the corporate power and authority to enter into the
Agreement and to carry out 1ts obligations under the Agrecment

3 The execution and performance of the Agreement has been duly
authorized and approved by all necessary corporate actions of HCR



4. The AgreemenL when properly executed by HCR, will be legally
binding on and enforceable against IICR mn accordance with 1s terms, subject to
applicable regulatory requirements, except that such enforcement may be subject
to bankruptcy, insolvency, reorganization and other similar laws relating to
creditors’ nghts generally and to general prmciples of equity (regardless of whether
enforcement is sought 1n a proceeding in equity or at law)

This opiruon 1s furmshed in connechion with the transaction described in the
Apgreement and shall not be used or relied upon for any other transactron or

purpose
Very tuly yours,



CONRAIL

(Wé—tu;z G

RE: Honev Creek Secondary -~ Prairie, Jefferson and Sulphur
Springs in Kenry County, Indiana -- Transfer of Utality
Accounts %0 Honey Creek Rairlroad, Inc. -- Case No. 70517

Dear :

This 1§ a joint letter between Consolidated Rail Corporation
{Conrail) and Honey Creek Rarlrpad, Inc. {"HCR") reaquesting the
transfer of utility accounts on the Honey Creek Secondary Track
from Conraxrl to HCR.

on , 1592, by a deed dated . Conrail
sold to HCR ats line of reilroad known as the Honey Creek
Secondzary Track, located in Prairie, Jefferson and Sulphur
Sprangs, Henry County, Indiana. Please read your utiiity meters
for the Zollowing accounts and issue a final bill to Conrail,
thais bill should be marked "Fanal Bill". The services and your
accounts therefor should be transferred to Honey Creek Railroad,
Inc., whose narling address is 120 Bast Broadway Street,

Morxistown. Indlana 46151, effective , 1992,
Utarlicy Conrail
Account Number Account Numbez Service Addxess Meter Nymbex

Thank your Zor your assistance.

Very truly vours.

M. Virginia Ebert

Cirector-Asset Management Presxdent

Consolicdated Ra21l Corporation Honev Creek Railroad. Inc.

19-B. Two Commerce Sguare 120 E. Broadway Street

2001 Merket Street Morristown, IN 46161

Ph:ladelphia, Pa 19:i01-1i419

ce R. Kavana - F507 - Please place a §1.00 linmit on
Payment Processing these accounts.

cc: President-Honey Treek Railrpad, Inc.

CONSOLIDATED RAIL CORPORATION 2001 MARKET STREZT © O BOX 41419 PHILADELPHIA, PA 151011410



FREIGHT OPERATIONS

The terms and condttions set out below shall govern the transition from
Consolidated Rail Corporation (Conrail) to Honcy Creek Railroad, Inc
(Purchaser), or such other ratlroad as may be authorized by Purchaser to conduct
rail freight operations on the Property which 1s the subject of the Purchase and Sale
Agreement between Conrail and Purchaser, dated % 1993, to which
this Appendix 1s attached The date of such transition is hereafter referred to as the
Operation Date. The term "Operator,” as used herein, shall refer to both Purchaser
and any railroad authorized by Purchaser to conduct such rail operations

1.  Relationship of the Parties
Nothing in this Appendix shall be deemed to constitute either
Operator or Conrail as the agent of the other for the handling of any traffic, the

billing or collecting of any charges, or the payment of any assessments.

2. Billngand Freight Reveaue

A Conrail will be responsible for processing and accounting for
all unreported waybills (including freight billing of prepaid shipments originating
and waybilled prior o 11:59 P.M , Operation Date) and submission of interfine
settlements, for all shipments that reach public team tracks or private sidings on
the Property (collectively "Sidings") or the interchange yard by 11-59 PM ,
Operanon Date

B.  When Conril participates 1n the road haul movement, Conrail

will be responsible for processing and accounung for all waybills for ali shipments



that reach the mterchange vard or a Siding after 11:59 P.M , Operation Date. Such
processmng and accounting will include, as required, freight billing, interline
settlements, and overcharge claim transactions

C Operator 13 a switching carrier as to traffic exchanged with
Conrail, and the processing and account of earmings due it from Conrail shall be
made 1n accordance with the AAR Mandatory Freight Accounting Rules governing
switching settlements. Operator shall be responsible for the billing and collection
of any local surcharges or tanfT charges assessed by 1t in excess of any allowance
paid to Operator by Conrail on tnbound or outbound traffic, whether collect or
prepaid.

3 Inventory of Loaded Cars

Conrail will prepare and make available to Operator an inventory of
all lJoaded cars on the Property at 11:59 P.M., Operation Date, so that revenue
resuiting from shipments over the Property can be identified and properly
distributed between Conrail and Operator The inventory will show separately

A.  Loaded cars at the mterchange yard or on Sidings, which have not
moved in linchaul service on the Property as of 11:59 P.M.,
Operation Date

B Loaded cars at the interchange yvard or on Sidings for which linehaul
service on the Property has been completed as of 11 59 P.M.,
Operauon Date.

C Loaded cars enroute on the Property, in a train consist or at an

-2
-



intermediate yard on the Property, as of 11:59 P.M., Operation Date

4 Switching R
A.  Where inbound cars are located at the interchange vard
at 11:59 P.M., Operation Date, and no linehaul service over the
Property has been performed, Operator shall be entitled to a switch
atlowance for movement of the cars over the Property.
B.  Where outbound cars are located at the interchange
yard at 11:59 P M., Operation Date, and linehaul service on the
Property has been completed, Operator shall not be entitled to a
switch allowance
C. Where cars are located on sidings or are enroute on the
Property at 11:59 P.M.,, Operation Date,
Operator and Conrail shall each be entitled to 1/2 of the switch allowance for
movement over the Property

5. Miscellaneous Revenue Other Than Demurrage
Revenue from muscelilaneous charges or switching bills for service
provided by Conrail up to and including Operation Date will be retained by
Conrail. Revenue from miscellaneous charges or switchmg bills for service

provided by Operator after Operation Date will be retained by Operator,

6. Demumage Revenue

Conrail will furnish Operator with detailed placement and other data

necessary to compute demurrage charges for all cars subject to actual or

-
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constructive placement on the Operation Date, and Operator shall bill for
demurrage accrucd on all such cars. Demurrage charges accrued up to 11-59 P M.
of the Operation Date shall be paid to Conrail by Operator when the customer 15
billed.

7. Switching Charges Assessed By Another Railroad
Charges for switching performed by another railroad on behalf of the
owner of the Property pursuant to agreement or tanff, up to and including
Operation Date, will be paid by Conrail Such charges for swiatching performed
after Operation Date will be paid by Operator Such switchmg charges shall not be

allocated to a revenue movement

8.  Car Accounting
An mventory of both loaded and empty equipment on the Property as
of 11.59 P M_, Operation Date, will be taken by Conrail. For purposes of
determining responsibility for car hure and car mileage payments, Conrail shall
perform 2 paper interchange of all such equipment to Operator effective as of
11 59 P.M,, Operation Date. Car mileage payments and the mileage portion of car
hire shall be calculated based on the actual location of the car as of 11.59 P.M ,
Operation Date. Conrail will be responsible for car hire and mileage pavments
accrued prior 10 and on the Operation Date Operator will be responsible for car
hure and mileage payments accrued after Operation Date.
9. Car Hire and Reclaim
Operator 15 a switch carmier as to traffic exchanged with Conrail and
shall be entitled to car hire reclaim pursuant to Rule 5 of the AAR Code of Car

.a.



Hire Rules, except that, during periods of peak covered hopper car use as
determined by Conrail, Conrail may by notice to Operator hmut car hire reclaim to

a maxamurn of 3 days.

10.  Billing and Collection
In the event Operator or Conrail erroneously receives payment for

billing of the other party, the party receiving such payment shall remut the payment
to the party making the billing in accordance with Section 14 hereof

1.  Employee Claims for Lost Work
Operator shall rexmburse and hold Conrail harmless from any claims
for wages (Including fringe benefits} made by Conrail employees, to the extent that
such claims are based upon the allegation that work performed by Operator's
emplovees or agents pursuant to this Appendix should have been performed by

Conrail employees pursuant to applicable labor agreements.

12.  Car and Trailer Repairs
Freight cars and trailers damaged on the Property, or requinng
repairs not related to damage which are the responsibility of the user under
apphcable car mterchange rules, on or pnor to Operation Date, will be the
responsibility of Conrajl. Those damaged, or requiring repairs not related to
damage which are the responsibility of the user under apphcable car interchange
ruies, subsequent to Operation Date, will be the responsibility of Operator.



13 Ereight Loss and Damage

A.  Conrail shall be responsible for claims for freight loss and
damage which arise from acts cr onussions that occur on the Property prior to or
on the Operation Date Operator shall be responsible for such claims which arise
from acts or omissions that occur on the Property subscquent to the Operation
Date, If the date or location of an act or omission giving rise to a claim cannot be
determined, freight loss and damage hability attnbutable to movements over the
Property shall be assumed by Conrail and Qperator in accordance with AAR
Freight Claims Rules

B.  Operator shall indemnify, defend, and hold harmiess Conrail
from freight loss and demage claims arising from acts or omissions that occur on
the property after the Operation Date. Conrail shall indemnify, defend, and hold
barmless Operator from freight loss and damage claims arising from acts or
omissions that occur on the property on or before the Operation Date.

C.  This provision is not intended, and shall not be interpreted, as
an admussion or acknowiedgement of hability by Conrail or Operator with respect
to eny claim for freight loss and damage

D.  Operator and Conreil will process claims mn accordance with
AAR Rules, Principles and Practices. Conrail wall provide ¢laim or prevention
Services upon request at an agreed upon cost

14 Paymenis

Payments required hereunder shall be settled and made in

accordance with AAR Accounting Rules



FREIGHT RATES AND ALLOWANCES

The terms and conditions set forth below shall goven the establishment and
assessment of freight rates and the compensation to be allowed by Consolidated
Rail Corporation (Conral) to the Operator of the Property which 1s the subject of
the Purchase and Sale Agreement between Honey Creck Railroad, Inc and
Conrail, dated @4geZ 1993, to which this appendix 15 anached. for freight waffic
which 15 interchanged between Conrail and the Operator:

Rating and Billing Linec-haul rates for freight waffic onginaung,
terminating or moving over the Property and interchanged with Conrail will be
assessed in accordance with tariffs and contracts applying to or from Muncie, IN

Switching Allowances: For a period of three years, commencing with the
date of this Agreement, Conrail will absorb, out of its revenues from rates assessed
on mnbound or outbound traffic to or from Muncie, IN, an amount not exceeding
$50 per car, for switch charges assessed on movements of gramn between Conrail at
Muncie and an origin or destmation on the Property. These payments supersede
any amounts which would be absorbed by Conrail under the provisions of CR
Tariff 8001-B and supplements thereto or successive issues thercof. Switching
allowances for addiuonal commodities shall be negotiated upon request of either
party.

Disclaimers: Nothing heremn shail be construed to impose any rnight or
obligation on Conrail to provide direct service with its own locomotves and crews

to New Castle, IN or any point on the Property Nothing herein shall be construed



to restrict m any way Conrail's right to establish, alter or modify its rates, rate
structure. or other transportation terms and charges applicable to or from 1ts station
of Muncie or otherwise applicable for customers located on the Property.






BEFORE THE
INTERSTATE COMMERCE COMMISSION
FINANCE DOCKET NO. FD-32332

VERIFIED NOTICE
OF
HONEY CREEK RAILROAD, INC.
FOR EXEMPTION FROM REGULATION
UNDER 49 U.S.C. Sec. 10901
PURSUANT TO
49 C.F.R. Sec. 1150.31

This Verified Notice is filed pursuant to 49 C.F.R. Sec.
1150.31 by Honey Creek Railroad, Inc, an Indiana corporation,
which 1is a non-carrier (hereinafter referred to as
"Applicant"), to exempt from regulation under 49 U.S.C. Sec.
10901 Applicant’s acquisition and operation of a line of rail-
road (the "Acquired Line") now owned by Consolidated Rail Cor-
poration ("Conrail") extending generally between railroad mile
post 104.1 which is located at the intersection of the Acquired
Line with the main line of the Norfolk & Western Railway Com-
pany in Henry County, Indiana; and railroad mile post 110.05
which is located near the intersection of the Acquired Line
with County Road 600N in Henry County, Indiana all of which is
located in Prairie, Jefferson and Sulpher Springs townships in
Henry County, Indiana, a total distance of 5.95 route miles,
and described on Exhibit A hereto.

In accordance with 49 C.F.R. Sec.1150.33, Applicant hereby

states as follows:

1 Exhibit F



(a) The full name and address of Applicant is:

Honey Creek Railroad, Inc.
P.O. Box 646
Morristown, IN 46161-0646

(b) The names, addresses and telephone numbers of

the representatives of Applicant who should receive correspon-

dence are:

William B. Keaton
Keaton and Keaton, P.C.
126 West Second Street
Rushville, IN 46173-1874
and
William E. Smith, President
Honey Creek Railroad, Inc.
P.O. Box 646
Morristown, IN 46161-0646
(c) A Purchase and Sale Agreement between Conrail
and Honey Creek Railroad, Inc. has been executed by the parties
in anticipation of the closing of the sale and the commencement
of operations which are expected to occur on or before Septem-
ber z , 1993, but after the effective date of this Notice.
(d) The present operator of the property is Conrail.
Honey Creek Railroad, Inc. expects to commence operations on or

before the above-mentioned date but after the effective date of

this Notice.

(e} Brief Summary of the Proposed Transaction:



(1) The railroad transferring the subject
property is Consolidated Rail Corporation, 2001 Market Street,
P. O. Box 41419, Philadelphia, PA 19101~-1419.

(2) An agreement was signed between Honey
Creek Railroad, Inc. and Consolidated Rail Corporation for the
acquisition of the line from Conrail on August 2, 1993.

(3) and {4) The total route miles of the sub-
ject rail 1line, which is now operated by Conrail, is 5.95
miles.

(f) Attached as Exhibit B to this Notice of Exemp-
tion is a map of the rail line to be acquired and operated by
Honey Creek R;ilroad, Inc.

(g) Applicant certifies that the projected revenues
for the line in gquestion will not exceed those that would
gualify for Class I1I carrier status.

Pursuant to 49 C.F.R. Sec. 1105.6(c), no environmental
documentation is required because this proceeding involves
authority for acqguisition and operation under 49 U.S.C.
Sec.10901 which will not exceed the thresholds established in
49 C.F.R. Sec. 1105.7(c)(4) or (5).

No historic report is required because the transaction in-
volves the transfer of line for the purpose of continued rail
operations, and further ICC approval is required to abandon any
service. Applicant has no plans to dispose of or alter

properties subject to ICC jurisdiction that are 50 years old or

clder.



Applicant will preserve intact all sites and structures
more than 50 years old until compliance with the regquirements
of Section 106 of the National Historic Preservation Act, 16
U.S.C. Sec. 470, is achieved.

The caption summary regquired by 49 C.F.R. Sec.1150.34 is

attached hereto as Exhibit C.

,

VERIFICATION
William E. Smith affirms under the penalties for perjury

that the forgoing representations are true and correct to the
best of its knowledge and belief.

p okl C L

William E. Smith

Respectfully submitted,

T LT

KEATON AND KEATON, P.C.
Attorneys for Applicant

Dated: August P {7 1993

¢ workthoney2 nd



EXHIBIT “A*

Henxy County, Indfany

Hopey CIeek Secondary. Line Code 8232

ALL THAT CERTAIN property of the Grantor, being a
portion of the line of railroad known as the Penn Central
Richmond Branch {a.X.a. the Honey Creek Secondary Track), and
adentificd as Linc Code 8222 in the Rocorder’'s Office of

Henry County, lndiana in Record 251 at page 27; further
described as follows:

SITUATE in Prairie, Jafferson and Sulphur Springs in
Henry County, Indiana and

BEGINNING at Rallroad Station 7874+20, at approximately
Ralilroad Mile Post 104.1, also being Grantor's southerly
roperty lane in the Township of Prairje as indicated on
sheet 1 of 7 in Exhibit "B"; thence extending in & general
noxthwesterly direction passing through the Township of
Jefferson and the Town of Sulphur Springs to approximately
Railroad Mile Post 110.05, being the northerly right of way

line of Route 600 North, as indicated on sheet 7 of 7 ain
Exhibat *B-.

BEIRG a part or portion of the same premises which John
C. Rohl, as Trustee of the Property of The Philadelphia,
Baltimore and Washingzon Railroad Company, Debtor, by
Conveyance Document No. PBEW-CRC-RP-28B, dated March 29, 197§
and recorded on QOctober 19, 1978, in the Recordex’s Qffice of
Henry County, Indiana, in Record Book 252 at page 22&c.,
granted and coaveyed unto Consclidated Rail Corporation.

THIS EXHIBIT “A" CONTAINS 1 PAGE, OF WHMICH THIS IS PAGE 1 OF



1993 WL 366886 Page 1 of 1
l 1993 WL 366886 (1.C.C.)

I SURFACE TRANSPORTATION BOARD (S.T.B)

HONEY CREEK RAILROAD, INC.
--ACQUISITION AND OPERATION EXEMPTION--
LINE OF CONSOLIDATED RAIL CORPORATION
Decided: September 14, 1993
*1 Service Date: September 20, 1993

NOTICE OF EXEMPTION

l INTERSTATE COMMERCE COMMISSION
I [Finance Docket No. 32332]

By the Commission, David M. Konschnik, Director, Office of Proceedings.

Honey Creek Railrozd, Inc., (Honey Creek), a non-carrier, has filed a notice of exemption to acquire and operate
approximately 5.95 miles of rail ine owned by Consolidated Rall Corporation In Henry County, IN. The line extends
generally between milepost 104.1, which 1s located at the intersection of the line with the main line of the Norfolk &
Western Railway Company, and milepost 110.03, which 1s located at the intersection of the line with County Road
600N, all of which is located in Praine, Jefferson, and Sulphur Springs Townships. This exemption became effective

on September 3, 1993.[FN1]

I Any comments must be flled with the Commission and served on: Willlam B. Keaton, Esq., Keaton and Keaton,
P.C., 126 West Second Street, Rushville, IN 46173-1874.

This notice 1s filed under 49 CFR 1150.31. If the notice contains false or misleading information, the exemption is
vold ab initio. Petitions to revoke the exemption under 49 U.S.C. 10505(d) may be filed at any time. The filing of a
petition to revoke will not automatically stay the transaction.

Sidney L. Strnickland, Jr.
Secretary

FN1 The parties had expected to consummate the proposed transaction on or before September 4,
1993, but stated that they would not do so before the effective date of this notice.

1993 WL 366886 (1.C.C.)
END OF DOCUMENT

I {C) 2007 Thomson/West. No Clarm to Orig. U § Govt. Works

!up.ﬂweblwestlaw com/result/documenttext.aspx?rp=%2f{search%2fdefault. wi&sskey=CLID SSSAS145... 2/7/2007



INDIANA DEPARTMENT OF TRANSPORTATION

100 North Senate Avenue
Room N755
Indianapolis, Indiana 46204-2249
{317] 232-5533 FAX: (317) 232-0238

CEFIEIES
—=oT 7~

:

-
e—
—

FI

EVAN BAYH, Governor
FREDERICK C P'POOL, Comnrussioner . Writer's Direct Line:

(3171 232-1478
'3?' September 9, 1993

Mr. William E. Smith, President
Honey Creek Railroad

120 E. Broadway

Morristown, IN 46161

Dear Mr. Smith

Enclosed are two copies of your loan contract with the Indiana
Department of Transportation along with a check in the amount of
$200,000.00 for your rail purchase and rehabilitation project. | am very
happy the state is able to make this loan for the important rail rehabilitation
work in east-central Indiana.

note Items 5§ and 6 on page two of the contract. These reporting
requirements must be adhered to as part of INDOT’s continual review of all
outstanding loan contracts. As described Iin item four of the agreement, the
first payment for your loan is due December 1, 1993; the first day of the
third month following your receipt of the funds.

Best of luck with the rehabilitation work on your project. Please do not
hesitate to call me if you have any questions.

Sincerely,

Debra M. Simmons, Division Chief
Division of Intermodal Transportation

DS/TB/th

°
Printed on Recycled Paper @ An Equal Opportunity Employer Exhibit G

l With regard to the Industrial Rail Service Fund loan agreement, please




EXECUT|VE DOCUM ENT SUMMARY Ongmating AgeacylDwvision Date Prepared

State Form &122" Intermodal Divisjon-Rail Sectioni 8-12-93 ' |
Conlact Person Phone

Thomas J. Beck, Rail Planner 232-1474 |

s'ructions. 1 Please read the guidelines on the back of this form before preparing legal documents concerming the State of Indiana
2 Please type aif information

| Type of Document ProjecuRequisiionReference No

IR Contract [J Deed {J Lease {J Other (Specify} T RSF - }% 2
ﬁal Amt. Invoived !Funomg Source TIME PERIOD COVERED IN AGREEMENT

1$200,000.00 ! Industrial Rail Service %und Fromvoryy  9/93 [ToMoYn 9794

|Deur|ptlon ol Work or Action Invoived

The loan will be used to purchase and rehabiljtate approximately six miles
' of track in Henry County, Indiana between Sulfur Springs and the track

junction with the Norfolk Southern line, north of Newi:Castle. L
EIVED IN IDOA
AUB 2 5 1993

' m/f{_/iﬁ:b AUG 1o 1993
8> _973/2>  REGuil) # 85924

PLEASE NOTE: The mortgage documents and the UCC forms included

are copies because the originals have been sant_to be recorded
or—£al i i t fficials.

Aethod of Source Seiact.on

i . Bidding Negoualed O Request for Proposal [ Sole Source [0 Emergency ([0 Other.
1Justhcauon

. Purchase of the track prevents the line from be'ing abandoned by Conrail.
The line serves a grain elevator which is important to the agricultural
community in Henry and other nearby Counties. Rehabilitation is also
important to improve rail operations on the line and to improve safety
conditions, both for operators of the Honey Creek Railroad and the motering
public at rail crossings.

{

RECEIVED

greement 5nnclpals. Agdress and relatieaship for each pr neipal, 1 e, Lassor, Granter, Cantractor, ate

A
TTORNEY Gengp,,
OF INDiANA
Borrower: Lender:
Honey Creek Railroad Indiana Department of Transportation
302 East Main Street Indiana Government Center North
Sulfur Springs, IN 47388 Room N755

100 North Senate Avenue
Indianapolis, IN 46204-2217

i
"\hh the attached document involve data processing system(s)? ) Possibly JJ Yes %] No

CHECKLIST FOR ORDINARY LEGAL DOCUMENTS
The items listed below are a Guick summary guide in helping you prepare legal documenis concerning the Stale of Inchana

!I:I PROPER TITLE | O] CONSIDERATION | C EXECUTION

[ IDENTIEY THE PARTIES | T3 NONDISCRIMINATION CLAUSE ! NON COLLUSION AFFIDAVIT

[J STATUTORY AUTHORITY C HOLD HARMLESS CLAUSE ! 01 ACKNOWLECGMENT
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DEED
CONSCLIDATED RAIIL CORPORATION
-to_
HONEY CREEK RAILROAD, INC.
Land known as the Honey Craek
Secondary and situate in Prairie,
Jefferson and Sulphur Springs in
Henry County., Indiana.
Prep: Descp:
Chka: Compd:
Apvad:
Exhibit H
93008272
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THIS INDENTURE WITNESSETH, that CONSOLIDATED RAIL
CORPORATION, a Corporation of the Commonwealth of
Penngy.ivania, whose mailing address is Two Commerce Square,
2001 Market Street, Philadelphia, Pennsylvania, 19101-1419,
hareinafter referred to as the Grantor. for and in
consideration of the sum of ONE DOLLAR ($1.00), to it paiqd,
the receipt of which sum is hereby acknowledged, releases and
quitclaims to HONEY CREEK RAILROAD, INC., a Corporation of
the State of Indiana. having a mailing addreas of 120 East
Broadway Street, Morristown, Indiana 46161, hereinafter
referred to as the Grantee, all its right, title and interest
of, in and to the following described premises:

ALL THAT CERTAIN property of the Grantor, together with
all of the improvements thereon, being that portion of the
Grantor's line of railroad known as the Honey Creek Secondary
and identified as Line Code 8222, situate in Prairie,
Jefferson and Sulphur Springs in Henry County, Indiana, as
indicated on Grantor's Case Plan 70537; being further
raeferred to as "Premises" and described in Exhibit "A" and
generally indicated by "PS5" on Grantor's Case Plan No. 70537
in Exhibit "B" herecof; hereinafter referred to as "Premises":

UNDER and SUBJECT, however, to (1) whatever rights the
public may have to the use of any roads, alleys, bridges or
streets crossing the Premises., (2) any streams, rivers.
creeks and water ways passing under, across or through the
Premises, and (3) any easements or agreements of record or
otherwise affecting the land hereby conveyed, and to the
state of facts which a personal inspection or accurate survey
would disclose, and to any pipes, wires, poles, cables,
culverts, drainage courses or systems and theilir appurtenances
now existing and remaining in. on, under. over, across and
through the Premitses., together with the right %o maintain,
repalr, renew, replace, use and remove same.

THIS INSTRUMENT is executed and delivered by Grantor,
and is accepted by Grantee. subject to the covenants set
forth below, which shall be deemed part of the consideration
of this conveyance and which shall run with the land and be
binding upon. and inure to the banefit of, the respective
legal representatives, successors and assigns of Grantor and
Grantee. Grantee hereby knowingly, willingly. and
voluntarily waives the benefit of any rule, law, custom. or
statute of the State of Indiana now or hereafter in force
with respect to the covenants set forth below.

(1) Grantor shall neither be liable or okbligated o
construct or maintain any fence or similar structure between
the Premises and adjcining land of Grantor nor shall Grantor
be liable or obligated to pay for any part of the Cost or
expense of canstructing or naintaining any fence or saimilar
strucsture, and Grantee hereby forever releases Grantor from
any less or damage, direct or conseguential, that may be
caused by or arise from the lack or failure to maintain any
such fence or simllar structure.




| o o 90

(2) No right or means of ingress, egress O©Or passageway
to or from the Premlses is hereby granted, expressly or by
implication, and Grantor shall not be liable or obliged to
provide or obtain for Grantee any such means of ingress.
egresse Or passageway.

(3) Should a claim adverse to the title hereby
gquitclaimed be asserted and/or proved, no recourse shall be
had against the Grantor herein.

(4) GCrantee by the acceptance of this Instrument, does
hereby accept all existing and prospective responsiblility for
removal and/or restoration costs for any and all rallrecad
bridges and grade crossings and thelr appurtenances that may
be located on the Premises conveyed to the sald Grantee; and
Grantee further covenants and agrees that 1t will also assume
any obligation and/or responsibility as may have been or may
hereafter be imposegd on Grantor by any Public Utility
Commission or any other governmental agency having
Jurisdiction for any ané all bridge structures and grade
crossings and their appurtenances, including but not limited
to the removal, repairing or restoration of same in
accordance with the requirements of said Commission or other
governmental agency; anéd Grantee further agrees to indemnify,
daefend anéd hold Grantor harmless against all costs,
penalties, expenses, cobligations, responsibilility and
requlrements associated with said bridge structures and grade
crossings and their appurtenances.

{5) Grantor shall not be liable or obligated to provide
for or supply directly or indirectly, for money or otherwise,
any type of utility service to Grantee, even if the Premises
are supplied utility service or services from or through
Grantor owned or Grantor retained utility service facilities
at the time said Premises are conveyed to Grantas; and that
if Grantor at its sole discretion elects to provide any
utility service or services for monay ©or otherwise to said
Premises during the periocd during which Grantee is arranging
at Grantee's own expense for provision of utility service or
services direct from public utilities, Grantee shall have no
continuing right to use such service or expectation that
Grantor must continue to provide it. It is further i}
understood that Grantee's use of any utilities that re
supplied through Grantor's utilities or billed to Grantor by
any public utility for Grantee's use shall be at the sole
cost and expense of Grantee and 1f Grantee fails to relocate
or arrange for a separation of utility services. Grantor may
arrange for a separation of the utility services at Grantee's
sole cost and expense.

{6) Nothing hereinabove shall be construed as relieving
Grantee of any obligations that it has assumed in the
agreement of purchase and sale dated
providing for the sale by Grantor tTo Grantee of the Premises.
which obligations are intended to survive closing.

THE words "Grantor" and "Grantee" used herein shall be
construed as if they read "Grantors®” and "Grantees"”,
respactively., whenevear the sense of this lngstrument so
requires and whether singular or plural. such words shall be
deemed to include at all times and in all cases the heirs,
legal representatives or successors and assigns of the
Grantor and Grantee.

IN WITNESS WHERECF. the said Grantor has caused

2
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this Indenture to be executed by M. Virginia Ebert, its
Director-Asset Management, and attested by

WILBERTA €. JACKSON its Asgsistant Secretary, this /071
day of Sepreméee  A.D. 1993.

WILBERTA C. .IACKSOM
COMMONWEALTH OF PENNSYLVANIA

)
HE - 1 -]
COUNTY OF PHILADELPHIA ]

BEFORE ME, the undersigned, a Notary Public in and for

Signed, sealed and delivered CONSOLIDATED RAIL CORPORATION
in the presence of: By:
! :- - - - T
REYNOLDS M. Virgin(jJa Ebert. Director-
Asset Management .
, I",'. 'E.L_?_c‘:f_‘_‘_q.‘l‘ 7,
ATTEST: Fotelir e
& ars oo t® '%.
E AL -
LEL e 1O T
Aoy T3, = s .
<NANCY B. REYNOLDS T

said Commonwealth and County. persona.llym eared M. Virginia

Ebert. as Director-Asset Management and/its ERTA L5 aMCKSON
Secretary, respectively, of CONSOLIDATED RATIL CORPORATION.
and severally acknowledged the execution of the foregoing
Instrument to be the voluntary act and deed of said
CONSOLIDATED RAIL CORPCORATION, and their voluntary act and
deed as such officers.

WITNESS my hand and notar:al seal, this ~© day
of &_ff'...hn. A. D. 1998.

e—f;‘;;.aryé;ubiic

-y, -

THIS INSTRUMENT FREPARED BY: Farvs C.
Prdacettu,

Francls C. Flynn

congolidated Rail Corporation
Nineteenth Floor. Two Commerce Square
Philadelphia., Pennsgylvania 19101

:nls
- ) noceRs
DULY ENTEFED IDF TAXETION 1
SI.IB.IECTT" mm.LPTME mﬁ -y Sm.aq/’.'osa'?’{
ROV 3 1523 NOV 583
@ “Ricouef wloela. C. lisoalonlon
9“"""‘1’ e oy e RECORDER HENRY COUNTY




CASE NO. 70537 -

DEED TO
HONEY CREEK RAILROAD, INC.

EXHIBIT "A"

Eenry County. Indliana
¥onev Creak Secondarv. Line Code £222

ALL THAT CERTAIN property of the Grantor, being a
portion of the line of railroad known as the Penn Central
Richmond Branch (a.k.a. the Honey Creek Secondary Track), and
identified as Line Code B222 in the Recorder's Office of
Henry County., Indiana in Record 251 at page 27; furthex
described as follows:

SITUATE in Prairie, Jefferson and Sulphur Springs in
Henry County, Indiana and

BEGINNING at Railroad Station 7874+20, at approximately
Railryoad Mile Post 104.1, alsc being Grantor's southerly
property line in the Township of Prairie as indicated on
sheet 1 of 7 in Exhibit "B"; thence extending in a general
northwasterly direction passing through the Township of
Jefferson and the Town of Sulphur Springs to approximately
Railroad Mile Post 110.05, being the northerly right of way
line of Route 600 North. as indicated on sheet 7 of 7 in
Exhibilic "R".

BEING a part or portion of the same premises which John
C. Kohl, as Trustee of the Property of The Philadelphia,
Baltimore and Washington Railroad Company. Debtor. by
Conveyvance Document No. PB&W-CRC-RP-28, dated March 29, 1976
and recorded on October 19, 1978, in the Recorder's Office of
Henry County. Indiana, in Record Book 252 at page 22&c.,
granted and conveved unto Consolidated Rail Corporation.

THIS EXHIBIT "A" CONTAINS 1 PAGE. OF WHICH THIS IS PAGE 1 OF
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THIS EXHIBIT

CASE NO. 70537

DEED TO

HONEY CREEK RAILROAD, INC.

EXHIBIT B

MAP ADDENDUM

CONTAINS 7 MAPS.
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S g HCRR No—Fm : 3
L Honey Creek Railroad
- SHORTLINE MARKETING PROFILE
+

f,-A ccounzing Status: Handing i:ne Manager: Sitve Lendway

Contact Informalion

=0 Box 526

Wilaam Simn, Presddent ]
NoRrsiews, N 616 ]

7557621275 Fax: 785-938.5558 ) Fax:

E-mail: E-moil:

y————
—

*Please contact the shortline for rovenue requirements on all new
business opportunities as well 35 negotiations for rates on existing
and new 286 traffic. Rates below apply an éxisting moves only, not

Fax: on new business opporunites or 286.
Eanail:
e e et — et ————————————————————)
ABBR: -cRR RD #: 355 Mileage: 5
NS Interchange Point: New Caste IN

Interchange With Other Lines: None
Car Hire: SCRR wescives LD 105 days kee ime

Number of Bridges: ¢ 263 ar 286:

Number of Grade Crossings:

Number of Customers: 2~ 1

I/C Frequency (NS):

Mounthiy Volume: et £
NS Operating Division:  Lake
Train Number Serving:

AS Serving Yord:

Advance Consist (118j: Waybill via EDI(41:):
Equipment Ownership
A ~ &

Paper Barriers: hane

History: Tnetine was par of the Coturnies-Clacags man Lne of e Columb.s, Cluzags & !ndmna Central Ralioad, Bl in <837 and 1862
it eventuaily cezame part of the Pennsylvana Radraaz, ihen Cenail. Hioney Creek Raimad surchased e hne from Conrzil on Oc:
1. %633 Raso cagcrales the former Inglan ~5-Rail e rem Rush vlle 1o Srutk, 5.5 miles, as z contract carnar  “tis caned by
Morsnsown Grar

Comments

@ forme- Ccarai Ine NS zoos e 2Ji AR R advisid UtSile, fuo ok

BMoUN!s SOWT BI0VE o ¢ Se recre b s buv o

~ .
Moy Caste, IN. R

Moieday, October 81, 2001 HCRR Page § of 2 Exhibit |
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Stations
"J
Scation NS FS4AC Siation Notes
Sgynn N 66350
K Hemey Smes IR 63052
” Sulsh Sprase N 8825;
Cka,ggs 11f Orizin/Destination are the sase, rafes apply "1™ or "from ™)
ol o
STCC Commodiyy  Charge Origin Destination Additional Qualifiers Effective Date
oo Gan iz Train Loed
Cnan:n.ra.“_ - p e Lo I o
O eAR-XY Gar i Spesfind Sngwo Car
Desinatiors
Comments. ApOves = 0es: ratcns AL AL FL BA KY. MS. NG, $C, TN, VA pe te re
< 1-xXXRX Gran "3 Adl Duner Single C2~
€ onusents. 2 ¢ e F &
Customer Listing b orris fromm (om-m  rE

Nume

P aoge provige Customgr 1S LrdEr SC22raE aRachInen

Business Opporiunities / Losses

Ne Dgpornrniiy or Less .n‘omnahce avallable 2t ius tme

Additional Information s el s
Next Angiversary Date (HL oniyy: 9.#3.’".?- Last Completed Anuual Review (HL only): sivge—
Next Scheduled Profile Update (non-HL): Last Profile Update fnon-HL):

I54's Completed: ¢ ISA's Not Completed: ©  ISA report Card: e
ISA Conynents:

Using BDAW (Business Development Activity Worksheer) via e-mail: %o
Using TIS (Thoroughbred Information Spsteny: o

Wonday. October 1, 2087 iI'RX Page2of2



_JUL-02-2007 MON 04:13 PM Norih Shore RR

1Y e L SR

OFFICIAL

RAILROAD

STATION
LIST

Indudes National Rate Basis™ and
Centralized Station Master Data

A complef s of ve 40,000 ol Fright o
® et e 500 s o U Emeks d s

o Officiol Raie Besis Points

o Officiol Coniralizad Stofion Master Datn
& Roting 2P Codes

¢ Intermadal fucilities

& Junchion Rule 260 and interchange points
o Siandard Point Loeation Codes

o Freight Stotion Accounling Codes

¢ Freight handling facilities and rastricfions

FAX NO. 570 473 8432

ISSUED
MARCH 1, 2003

EFFECTIVE
MARCH 15, 2003

OPSL" 6000-X

ICanaats QP50 00D W)

Anthony J. Will
Issuing Officer

7001 Waston Parlvay
Suite 200

Cary, NC 2751

(800) 544-7245

RAX: [918] 651 B410

- Bmaik OPSL.Braiinc.com

P. 01/01

P raninc

Exhibit J
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FAX NO. 570 473 8432
FREMHY

R oM FAE | NG NATIONAL RATE BASIS SINTTCH LINT CITY

mmm

3 ki A1 EELE
LTI RRARIRANIUE] EXDRQECREqEEE] M_ jIiIis)

ooAmNTY
Potiear{ [BALLY

14

W)

M (i

Thesene, 1N (41)

Tosasen, N (1-3000-3429)

S2.4o0, IN (1-23:3000-24A0}
ol N (1-0005.3446)

Same, N @)

1 P, N {1-3900-57004

5 Philp,

Susslinnd Py, 1N {-00D-3400)
Sty Chy, IN [1-418:3120-3700)
Siar Chy, IN (3108-3700)

B Cay, M {500

Siax iy, IN

SinigLine, N

Sundrontin, N (1-3100-20a03
Daubeswiia, N (T
Savenaon, i

Diowirt. M 1434

Sinckion, N (H3-3100)

Stexiowsl Purk, I
Suflvan, IN [1-3000-3480)

Sadbvmny, 1N [26)
Sunrn, M [1-3100-5700)
Swaringion, N (1-3300)
Buwayzte, (N (Z74-800-31'4)
Swestsr. N (:-31000720
Sunstwr. N [1156-3700)

Sulaz Coy, N {1-3125:3408-8700)
Byeznees. ‘N (4-3100-3700)
Bytasnore, M (31353700

IN [y700)
Sycamems, [N $174-300:31 W)
Symouve, [N (1-300.3409)
T

Tall Chy, IN {1s413-8a0:3100-3705)

Bwusiyir, N 3TO0)
Susaiser, I (774-800-3114)

Saltz CBY, IN
Stz Chy.

Bulphur Springe, IN (1-3100§
Scmud Speinga, IN (A700)
Summit, W (13300
Samyans, IN (N 55-2700)
Tire Hasio, N (1-2000-34A0)
Thaicher, IN [v3100708)

Buwyzos, N $ro0)
Thomacton, PN (13000360

Tromasion, N
Thumon, N

n
Tigion, IN {+-5100-3700)

Doz CRy N I0)
T, T 112000000

Sowart. I¥ ps700)
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| Yame
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Tolacon, N
Traety, IN [41)
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UN-25~-2007 NON 03:01 PM North Shore RR

OFFICIAL

RAILROAD

STATION
LIST

Incledes National Rate Basis™ and
Centralized Station Master Data

o A complete list of over 40,000 rail freight stafions
on more than 600 carviers in the U.S., and Mexico

» Officigl Rote Basis Poins
o Official Cenfralized Stafion Master Dofo
¢ Rofing ZIP Codes

¢ Official revenu-e‘utubh interchange dota from
Industry Junclion Fi

¢ Jundlion Ruls 260 and Inlerchange points
o Standard Point Locafion Codes

o Freight Stafion Accounting Codes

¢ Freight Hondling facilifies and restrictions
o Siation Swikch Limit information

FAX NO. 570 473 8432 P, 01/02

ISSUED
JANUARY 1. 2005

EFFECTIVE
JANUARY 15, 2005

OPSLT 60001

{Conrels GPSLBCUL- Y

Anthony J. WAl
Isauing Dfficar

7001 Weston Panoway
Guita 200

Cary, NC P7513

fen0) 544-7245

FAX: [919] B61-5410
Evmatt: OP%iL@rallinc.cam

B . raniING
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RICHARD R. WILSON, P.C.
Attorney at Law
(814) 944-5302 A Professional Corporation Of Counsel to:
(888) 454-3817 (Toll Free) 127 Lexington Avenue, Suite 100 Vuono & Gray LLC
(814) 944-6978 FAX Altoona, PA 16601 2310 Grant Building
rrwilson@atlantichbn.net Pittsburgh, PA 15219
(412) 471-1800
(412) 471-4477 FAX
851 Twelfth Street
Oakmont, PA 15139 ‘
March 22, 2007

John H. Brooke, Esq.
BROOKE-MAWHORR, Attorneys at Law
P.O. Box 1071

112 E. Gilbert Street

Muncie, IN 47308-1071

Re:  Honey Creek Railroad, Inc — Petition for Declaratory Order
STB Finance Docket No 34869

Dear John:

I have had an opportunity to review the deposition transcripts provided by the two
individuals from the New Castle County highway department. As you recall, you asked
questions to these individuals based on daily work reports which indicated that on August 9,
1996 New Castle County highway crews paved various roadways which included an at-grade
crossing on the Honey Creek Railroad line between Sulphur Springs and New Castle, Indiana. In
reviewing the county highway daily work report sheets, 1t 1s evident that they do not specifically
identify that a rasiroad crossing was paved over, but only that paving crews worked on
resurfacing activities on State Route 400 West between State Route 75 North and State Route
300 North. While the Honey Creek rail line crossing clearly falls within this section of mghway,
the daily work reports provide no indication that the crews paved over the Honey Creek rail
crossing on August 9, 1996.

One of the witnesses, Mr. Mark Thornburg recalled paving over the railroad track but was
unable to remember the year or the date of the paveover. See Thomburg Deposition, p. 15, line
13-20. On the other hand, Mr Ricky Miller recalled paving over the railroad track and 1denufied
that it occurred on August 9, 1996 the date of the daily work report. See Miller Deposition, p. 7,
line 18-20.

Of course the imphcation of this testimony is that the Honey Creek Rail line was paved
over and out of service from 1996 onward and this tesimony directly conflicts with the
testimony provided by Bill Smith that service on the line was not discontinued until after the
collapse of the Sulphur Springs grain bins m late 1999.

Exhibit J-1



John H. Brooke, Esq.
March 22, 2007
Page 2

In an effort to clear up this inconsistency, I asked Mr. Smith if he could confirm the
continued operation of the Honey Creek line from 1996 through 1999 and he has provided me
with railroad bills of lading and several grain inspection reports which conclusively establish that
grain shipments were made from Sulphur Springs, Indiana by Morristown Grain Company 1n
1999 thereby confirming that the Sulphur Springs line remained in service until 1999 and Mr.
Miiler’s recollection was erroneous.

Given our continuing obligation to provide you with relevant documents pertaimng to the
STB proceeding in the possession of Morristown Grain, I am providing you with copies of bills
of lading for 1999 grain shipments from Sulphur Springs which establish that Mr. Miller was
mustaken in testifying that the Honey Creek rail line paveover occurred m 1996. You will note
that several of these bills 1dentify Muncie, IN as the origin station, but that 1s only indicative of
the Norfolk Southern rate basing point for these shipments which were all originated from
Sulphur Spnings, IN by Morristown Grain Company. Thus, 1t is evident that Honey Creek
Railroad continued to make rail shipment of 50 car unit grain trains from Sulphur Springs, IN for
interchange with Norfolk Southemn in New Castle, Indiana until late 1999.

I am continuing to work with my chent regarding the other inquines which you made
during Mr. Smith’s deposition and I hope to have appropriate responses to those inquiries in the
near future.

Very truly yours,
RIC R. WILSON . P.C.
o/
fitisns; 7 —
Wllson, Esq.
RRW/bab
Enclosures

Xc: Kathleen Kauffman, Esq. w/enclosures
William Keaton, Esq. w/enclosures
Willlam Smth
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Loadad Yo Fell Vieshie Capecity
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0.00
0.00
Q.00
Q.00
2.00
0.00
0.00
0.00
8.00
0.08
[N ]
D.00
0.00
6.00
o.00
0.00
0.00
9.00
o o
0.00
o.00
0.00
a.00
0.00
4.00
8.00
6.00
4.00
6.00
0.00
9.00
0.00
0.00
e.on
0.00
0.00
0.00
0.00
0.00
0.80
0.00
0.00
0.00
0.ap
0.00
0.0
© o0
g.00
a.0d

8.575.72
8,447.55
8,164.01
8,319. 30
8,334.00
4,567.96
2,191.20
B,111.81
8.,19%.10
B, 430. 70
2,218.39
8,369.86
2,070.79
3, 723.22
8.249.47
9, 874.78
8,039.143
8.296.08
8,430.36
3, 567.96
B,£30.10
3,490.28
9,348.56
1,167.91
7. 946.51
1,723.29
4,164.01
5,349
8,254.33
2,296.08
7.500.48
$,013.95
8,039.74
4.599.01
5.532.98
9,218.29
4,74.9%
a,703.0%
3,Nn5.53
a,101.80
8.350.46
8,332.2%
9,031.97
8,148.49
0.364.33
9,269.47
9,356.33
8,288.29
0.760.14

DATR 03/15/07 881 #s QUIDOIND BAIL EDIT LIST o GACARR
TIME 14:18:33 Norristows Graln Co,, Ine.
BALL REF =c-m=mcme-ee==eeQCUETONER- ===~ —swww-==== LOC COMIKDITY CONSRACT &EIP DAYR COUT REF
000524 CENTRALE™ CENTRAL GTATED ENTERTMIORS o003 oenn 01/29/9%
IAan oAk - SERTHR WET ~~vewses DISCOUNY REANINGE =-wswes ~cee DIHCODNTS ----
AEQ MMBER WRIGEY U BU NOISTY TEST W DRAMAGE FORKIO OTHER # TOTAL
1 MB 2192934 156000 o.0¢ 2062.06 15 00 54.00 32.00 3.00 . 3000 0.00
2 NDYXS15e42 196000 0.00 3583.93 15-00 S4.00 2.00, 3.00 . 0000 0.00
3 N8 203197 196000 0.80 3763.57 15.00 S4.00 .00 3.00 . 0000 0.00
¢« NB 292792 195000 o.80 3535.00 15.0C 54.00 3.00 3.00 0000 D.00
5 NB 293076 19E000 0.00 3833.53 15.00 34.00 32.00 J.20 .0080 0.00
& WS 292783 196000 0.00 3939.29 15.00 54.00 3.00 3.00 0000 o.00
7 M8 392330 184000 0.00 2766.07 13.00 §4.00 2.00 13.00 . 0000 0.00
8 N8 204090 1D6000 0.00 3821.¢3 25.00 S4.00 2.00 3,00 o000 9.00
S BB 293326 186000 p.00 2767.96 15.00 S4.00 2.00 3.00 .Q000 0.00
10 ¥B S4CEE9 196000 0. 00 3B00.26 1S5.00 S4.00 3.00 3.00 . 0000 a.en
11 Xs 293630 196000 0.00 A778.67 15.00 54.00 3.00 3.00 . 0000 0.00
12 EE 293154 196000 0.00 agel.21 15,00 54 00 2.00 3,00 « 0000 e.00
13 N9 202049 196000 o 00 3710 71 15.00 §4.60 2.00 3.00 0000 0.00
14 XF 392584 194000 .00 %010.71 15.00 54.00 2.00 3.00 0000 0.00
15 NS 293639 196000 0.00 3792.06 15.00 B34.00 2.00 1.00 -6000 0.09
16 N5 5850340 1dDOD 5.00 4080.26 15.00 B4.OD 32.00 3,00 0002 o co
17 N 950301 196080 0.00 4064.29 1S5.00 B4.00 2.00 3 00 -0000 0.¢0
18 M@ 293172 195040 0.00 38l4.29 15.00 §4.00 32.00 3.00 0000 0.00
19 N8B 40376 195000 0.00 3871.43 15.00 Bé.00 32.00 3.00 odae 0.00
30 ES 250259 196000 0.00 3929.29 15.00 $4.00 32.00 3.00 -0000 0.00
21 N8 830709 196000 £.00 3967.84 18.00 S4.00 32,00 3.00 .0000 2.00
21 XI5 sADGS? 196000 5.00 3903.57 35.00 54.80 3.00 3.00 0000 ¢.00
23 N9 293011 195000 8.00 3937.50 15.00 S4.00 2.00 3.00 .0000 0.00
24 NS Sd0S04 196000 0.00 3755.36 1S.00 S4.60 2.00 13,00 0000 0.00
25 WS B4044S 196000 o.00 2653.87 15.00 54.00 2.00 3.00 .0%ae .00
26 NS 8EOSE1L 198000 0.00 ¢010.71 15.00 S54.00 2.00 23.00 0000 0.80
27 EE 293808 198000 6.00 3753.57 15.00 S4.00 3.00 3.00 0200 0.00
20 292780 196000 6.00 3822.14 A5.00 S54.00 2.00 3.00 0000 8.00
29 NE 840718 156000 8.60 3941.07 15.00 S4.00 32.00 3,00 0000 0-00
30 M& 293061 196000 0.00 381¢.2% 15.00 55.00 32.80 3.00 0000 0.00
11 N5 292034 196000 0.00 3423.21 15.00 54.00 2.00 3.00 .0000 0.03
32 3 3IMME  1LIE000 0.00 2683.9% 15.00 54.00 2.00 23.0D -0000 0.00
33 KA 293904 3196000 0.00 36643 15.00 Be.00 2,00 3.00 0000 0.00
34 NE 850014 196000 0.00 3953.57 15.00 354.00 2.00 1.0 0000 Q.00
35 R3 250636 198000 0.00 3933.21  15.00 S54.00 2.00 2.00 0000 0.00
36 N6 29181 196000 .00 3779.57 15.00 S4.00 2,00 3.00 0000 0.00
37 RB 250510 196000 0.00 4036.07 15.00 S4.00 2.00 3.0 0000 c.00
A8 BB 850447 196000 0.00 4001.7% 15.00 34.00 2.00 3.00 0000 0.00
39 KB $50847 196000 0.00 4007.1¢ 15.00 34.00 2.00 31.00 0000 0.00
4 K5 29388 196000 0.00 3728.00 315.00 34.00 32.00 3.20 0000 0.00
41 MB 294095 196000 0.00 3839.29% 15.00 S4.00 3.00 1.0 0000 0.00
& X5 2577 196000 0.00 3730.36 35.00 S54.00 2.00 3.00 .0000 o.00
41 M3 203063 186000 0.080 3692.86 1%5.00 $4.00 2.00 3.0 +0000 ©.00
44 NB 293347 156000 a.00 3746.43 15.00 B4a.00 32.00 3.00 « 000 0.00
45 ¥ 293958 196000 0.00 3841.07 15.00 B4.00 2.00 3.0 .0000 9.90
&5 PURINMDSI7 156000 0.00 3792.86 15.00 54.00 32.00 3.00 .Dooo 0.0¢
47 B 340300 196000 0.00 3841.07 13.00 54.00 2.0 3.00 .bo0n 0.0¢
40 NB 293558 196000 0.00 3810.71 185.00 34.00 3.00 3.00 0000 0.00
4% NB 83021a 196000 0.00 4020.57 15.00 54.00 2.00 13.00 .C000 6.00
oz2'd 8SSSB8ESSSL ¥dd 13CN3ASHT dd WUET 1T LOOD2 02 4oy



NE 293580 196000 0.00 3N2.50
TOIALA: 9900800 0 Do 192389.30
12°d BSSSBEBSSL

h )
15.00 B¢4.00 2.00 3.00 0000 0.02 9.00 8,509.89
18.00 .00 32.00 3.00 -0000 B.00 0.00 418,946.72
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gﬂphg Instructions and Bill of Lading
BJL Duts: BJL Time: B/L-Ref Emmbar:
021888 1542 2189

Init/dember  Weight Yype 2a3l 1 Sal 2
g40810
Rail Destinptica: BASCONVILLE i Radl Origin: SOLVESR SWRIKGE 1N
Stoy:
Boute: B§ 4460 ’
Ageat/Shipper Route/Rule 11: geat Seight Agresmant: Weigh This Cor
Switching: Orig Road: Jet: Dely Jet: Boad:
Consignee or Order/Address:(Coasignes  fhipper/Address:
CIRCLE § RANCE an
BABSCNVIELLE 14 70 DOX 46 1 #6
Sead Freight Bl To: Third Party: ( )
CEIFTMAL 2YNY%8
CRITREERON COMODIYIES
CHEASLOTTE | (4
Third Party: { }
Special Lngtructions:
2dditiaxal Refevence Mmmbery:
021899
Coatzacts: MROTRCY E3-C-15933
Tariff Luthority :
Commodity (§20C): 0123215  Nothod of Paymest: Collect Bection 2: VYes
Cestoms: hammit: ' .
Tessal: Vopage: Bata: 300004
Booking Ne: Port:
Ril to: . at: by:
Phes: Uodts: Gading Sescription Teight Twpe: lts: B
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EOUTE NS 70 CHESTRR,
at-d BSSSBEBSSL Xdd 13r¥38H7 dH HUETI:IT LOOZ2 @2 wen



- .T Py
3 Bt asbes 07199 o
Ilmpntuyht_ml N ipipat W@t fall’ AR
18 ad0ane A W MR
500 063434 - 50 088583
I 18 1343 - 1 UL
w2133 - ITC QLT
FIRX 840519 - 80541
18 BN By
B oem — 38 25550
¥ 202684 - 3 2381
18 203160 - 3 WMl
I 843835 - B 3uY
B W6~ - B B ,
18 212 - X ISOR56
15 203096 -~ T 2UN
I I8 850149 - ¥ MUES
5 SiM1 - WImN
1S 202764 - Wunn
1 8312 - 38BN
l 93 - BEN
18 202675 - 1 850
¥ 23171 ~ 1§ 9N
l TUEX 649537 -~ I§ M8
ey - 18 W0
19 01955 - W1
I 840529 - W 1%
I I8 B0em2 - 18 3510
I g1°d 8SSSBESSOL X4 13rd3sd dH MWHETITIT L0022 B2 -4l



DATE 03/15f07
TINR 14:18:53

BAIL RAF = ===sarmcnasrss««COFDONER-

** QUIBOUND RAIL EOTT LIST **

Moxrristown Grain Co., Ina.

IOAD AR
B0 MDBRR
1 N8 BabAlD
2 X8 M07R2
2 800 &M
4 8OXr a3ssl
5 N8 293433
& N8 2a%4110
7 NB 2903732
8 ITC 73
# TFORZMO0S10
10 FEZR40541
11 RE 297193
12 ®8 292805
13 ¥F 293688
14 N8B 255588
1S HE 23926
i X8 29361
17 B8 293160
19 ME 840016
19 NS 240035
20 WB 293134
21 N§ 293023
22 ¥ 294188
23 ¥B 2%40.2
24 N3 85DBS6
25 ¥B 293098
26 N8 293109
27 ME 450149
28 63 840845
2% M 840901
36 MW 1r7a74
33 219276
32 W 17Tr6CT
33 N8B 293512
3 WE anlo
15 N& 203331
3 N8 GO0
37 ME 292472
3 ¥ 850391
3% BB a2’m1M
40 N8B 2352978
41 PFUREB4OE537?
42 NB 0209
4 X3 S404de
“ M 271008
45 ITXC 1955
46 PN 178393
47 FIRZS40N2S
48 N 1760%
o EB 840872
S0 B8 254106
st -d

200000
200000
200000
200000
200000
200000
300000
200000
200000
200000
200080
00000
200000
200000
200000
200000
100000
1040000
200000
200000
200000
200000
200000
200000
200000
200000
Weodo
200000
200000
200000
200000
200000
200000
2000040
200000
200000
200000
200000
200000
200000
200000
200000
200000
200000
200000
200000
200000
196000
200000
100000

SHRINK MET
|
Q.00 3988 71
0.00 3a94.21
0.00 3769.64
D.0o Ja7i.a
0.00  3%00.93
.90 3875.00
0.00  3969.64
0.00 3453.57
0.00  2938.57
0.0 3933.22
0.00  3878.57
5.00  39i¥.¢
o.60  390.72
0.00  35¢6.43
0.00  4001.79
000  3887.80
o o0 3832.34
0.00  3958.:
0.00 3975.00
0.00 1928.57
0.00  3916.07
0.00 3878.57
0.00 3887.%50
0.00  3N.21
0.00  3955.38
0.00  3391.57
e.00  3937.%0
0.00 3960.71
0.00 4080.36
0.00 1539.29
2.00 3970.57
0-00  3632.16
0.00  2966.29
0.00  3%46.6e
0.00  1933.34
02.00 3048 .21
0.00 21996.42
0.D0 4064.07
0.00  3917.96
0.00 4003.57
0.00 4000.00
0.00 M7E.00
0.00 3941.07
a.00  39n.4
0.00 3425.00
0.00 3B7E.T9
0.00 4071 .43
8.80 3421.43
0.00  3983.3¢
0.00  3564.29
8SSSBEESHL

15.00
18.00
15.00
15.00
15.q0
15.00
15.08
15.00
15.00
15.00
15.00
15.00
18.00
15.00
18.00
15.00
15.080
15.00
15.00
19.00
15.00
15.00
13.00
15.00
13.00
18.00
15.00
15.00
15.00
18.00
15.00
15.00
15.80
8.0
15.00
15.00
15.00
15.00
15.00
15.00
16.40¢
15.C0
35.00
1.00
15.00
15.00
15.00
15 o0
15.00
18.00

ac CONCDITY OONTRACT SHIP DAYE

54.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
.00
S4.00
$4.00
$4.00
$4.00
54.00
5$4.00
54.00
54.00
4.00
64.00
84.00
54.00
56.00
54.900
34.00
54.00
54.00
5.0
54.00
5¢.00
56.00
54.00
56.00
54.00
54.00
54.00
54.00
34.00
54.00
$4.00
54.00
.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00

.00
2.00
2.00
2.00
2.00
2.0
2.00
a.00
2.00
2.00
.00
2.00
2.00
2.00
3.00
4.00
2.00
2.00
2.00
3.00
3.00
3.00
a.08
a.00
3.00
2.00
2.0
2.00
2.00
2-00
2-00
2-60
2.00
2.00
3.00
2.04
2.80
2.00
’!“
.00
2.00
2.00
2.00
*.00
2.00
2.00
2.00
2.00
2.00
2.00

obes7?

3.00
3.00
3 00
3.60
3.00
.0
a.e0
3.00
3.00
3.00
3.00
3.00
3.00
3.00
.00
3 00
3 08
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
i.a80
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
31.00
3.00
3.00
3.00
3.60
3 00
3.00
3.00
3.00
3.00
3.00
3.8

02/1a/58

§ TOTAS

0.00
0.00
8.00
9.00
0.00
0.00
0.00
0.00
0.00
.00
0.00
0.00
0.00
0.00
o.00
.08
0.¢0
¢.00
0.00
2.00
8.80
8.00
0.00
0.00
0.00
a.00
a.80
0.00
0.00
9.00
Q.00
4.00
8.00
2.00
0.00
0.60
c.o0
g.00
0.00
0.30
0.00
0.00
0.00
4.0
0.0¢C
0.00
©.00
0.00
0.00
0.00

0.00
0.00
0.00
.00
Q.00
0.00
0.00
0.00
0.80
0.00
0.00
9.00
)
0.00
0. 00
o.00
R.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
000
8.00
9.00
0.00
4.00
0.00
5.0
.00
¢.90
o.00
0.00
0.00
0.00
0.00
0.00
0.00
.00
0.00
0.00
.00
000
o 00
Q.00
0.00
g.o0
e.0p

8.56%.23
$.381.18
$.104.73
7.037.40
8. 40¢.20
8,331.38
§.534.73
7.438.18
8.446.43
8.434.90
5.230.9
1.427.3
2,408.03
v,.624.02
8,603,405
0,350.13
8. 23910
8.511.70
8,846.25
2, 466.43
5,429,895
8,338.93
5.158.13
3.381.18
3.504.03
5,365.80
1,465.63
2,%15.83
3, 72.77
7,608.47
$.553.03
7,809.18
s, .23
8,480.90
8,656.10
8,372.65
8,592.32
8.742.08
6,423 .40
8.607.68
8,800.00
8,546.25
8.473.20
9,431.07
7,363.75
7,650.10
8,713.%7
7,386.07
9,504.02
2,663.23
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Biipping Iestructions and 3111 of Lading

B/L Date:  B/G Time: B/L-Ref Neaber:
“ny 0955 2209

Init/Wember  Waight Type il ] geal 2
0813 26718
R}l Destization: CLNDMR Rail Origin: NONCIE ]
stap:
Ronte: B5 .
Bgeat/Shipper Routeflule 11: § Vaight Aqreengst: Ueigh Yhis Car
Sxitching: Orig Road: Jet: Daly det: Road:
Consiguee or Ovder/Ridress:(Cozsigmes  Bhipper/ldiress:
REGE NG 1K eamn o
10 302 66
SALISEORY B 21801 MASTSTON Il &8
Beed Freight Bill fo: Third Nrty: ( )
neg e
10 B 1537
SNLISAURY | 1
Thind Farty: ( )
Syacial Iastractioss:
Additional Refereaco Bumbers:
Contracts: ¥6-C-11472
Tariff huthority :
Commodity (97¢C}: 0113215  Nathod of Paymemt: Coellect Saction 79: Yes
Custons: Paruit:
Vassal: Yorage: Date: 080004
Booking No: Port:
Kail to: at: by:
Pigs: Dmits: Ladisg Dascriptica Teight Yype: Rate: Paz:
$ B on
45 CDEN Cang
RIGK/SR CRAMES
& DESY 08 RR ICHTS
| j- | camsi!

-

Er-d BSSSEEE6S9L Xdd 130W3SUT dH KWUST:TT L0022 02 <o



+1°d

- PICX 25120
- MR 118

85SS8EGSSL
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DATE 03/18/07 881 o CQOTBOMND RATL EDIT LIIST o= GACREE
TINE 24.28:53 Moxrrisktown Grain Co.. Ioe.
RAIL RAF «=em-ccmenvece coOUFTONBR-oveeroneaoncncas LOC  CONMODIYY CONTRACT SHXP CURT 3E¥

SRQ

W BN AN W N

-
[

REEE =

16
17
a8
19
20
n

27
28

ao
F 18
32

Neer

D ¥ "
Nl H b

a8
a»
&0
[ >
2
L > ]

USLX 26710
oex és023
SIRXATS184
PR 1C38
Moox 11319
PILX 34718
BJOK 286
CROX  $466
GACX 4148
M5
PRMX 210
PLEX 33513
ACTX 48012
ACFX 48812
CROX  §428
SIRX460222
SIRK(75053
GACX 5182
PLCX 234671
oLEx 8120
ACFX 46639
PLCX 16634
BRAX 8996
Qrex101202
RCPZ171589
CEDx 6104
Cacx 26130
X8 5535
MEXL0 IS
X 13292
8053
»n
40076
210082
2137
8075
1069
6237
w061
308
8311
285720

-9
pEE ]
5117

11 -d

196000
196000
196000
196000
196000
196000
196000
196000
196000
196000
156000
196000
196000
196000
194000
198000
196000
195000
195000
195000
185000
198000
196400
195000
196000
194080
294000
196000
1986000
196000
196000
198000
196000
1P6000
196000
196bad
194000
196000
196000
196000
184500

8SSSBEGS9L

Suniux NBT ---mee-- DISCOWMNT KEADINGE =-~==»=
w 0 MOISTU TEAT W FOREIG OTHER
0.00 3563.57 15.00 54.00 2.00 3.00
9.00 3182.14 15.00 54.00 3.00 .00
0.00 3200.00 35.00 54.00 2.00 3.00
Q.00 3921.42 15.00 54.00 2.00 3.0
0.00 3533.9] 15.00 54.00 23.00 3.00
0.00 3366.07 15.00 3400 2.00 31.00
0.00 JeM.6¢ 15.00 54.00 2.00 3.00
.00 3434.39 25.00 34.00 2.00 3.00
Q.00 3300.57 15.00 54.00 2.80 23.00
0.00 33253.00 15.00 S6¢.00 2.00 13.00
0.00 3557 14 15.00 54.00 2.00 3.00
0.00 33M.64 1500 X0 200 ).00
0.00 3344.64 15.00 S6.00 2.00 21.00
0.00 3496.43 18 00 S54.00 2,00 3.00
D.00 3465.36 15.00 %4.00 2.00 3.00
0.00 466.07 15.00 54.00 3.00 3.00
0.0 J44d.64 15.00 B4.00 2.00 3.0
0.00 3587.50 15.0C S54.00 2.00 3.0
0.00 3517.86 15.0¢ S4.00 2.00 3.00
2.00 1901.7% 15.00 54.00 2.00 .00
0.00 3487.50 14.00 58.00 2.00 3.00
0.00 3576.79 15.00 58.00 3.00 3.00
a.00 1650.00 15.00 S4.00 3.00 3.00
0-80 3494.6¢ 15.00 S4.00 2.00 13.00
0.00 3e69.66 15.00 S4.00 2.00 3.00
D.00 3493.86 15.00 S4.00 2.00 3.00
0.00 3612.50 15.00 S54.00 a.00 3.00
.00 3628.57 15.00 %4.00 2.00 3.00
0.00 3314.29 18.00 S4.00 3.00 3.00
9.00 3683.93 15.D0 Se.00 2.00 3.00
9.00 3570.57 15.00 54.00 2.00 J.00
0.00 3773.21 1S8.00 34.00 a.00 3.00
0.00 J4d4.84 15.00 34.00 2.00 2J.00
.00 3821.41 16.00 54.00 3.00 2.00
0.00 3452.86 15.00 s54.00 2.00 3.00
0.00 3492.36 15.00 $4.00 2.00 3.00
o.00 3871.43 15.00 S4.00 32.00 3.00
0.08 3494.64 15,00 S4.00 2.00 3.00
Q.00 3546.43 15.00 B4.80 2.0 3.00
.00 3513.80 15.00 54.00 2.00 1.00
0.00 3480.00 15.00 J.0 2.00 3.00
0.00 3873.21 18.00 34.00 3.0 .00
0.00 2485.26 15.00 54.00 2.00 3.00
0.00 2060.71  19.00 S54.90 2.00 3.00
0.00 3792.06 15.00 S¢.00 2.00 2.00
0.00 158733.14 15.00 54,00 3.00 3.00

04/233/99

Xd3 L3rd35Y7 dH

8.0
0.2¢
0.00
0.00
0.00
0.00
0.00
0.00
0.00

7,935. 62
7,016.62
7,376.50
$.646.73
7,792.32
7,432.18
7,708. 89
7.523.R
7,284.17
7,331.63
7.043.49
7,485.18
7,57. 93
2,709. 63
7,619.07
7.662.60
7,595.43
7,910 46
7.75£.08
8.603.45
7.689.94
7,888.652
7,827.75
7,705.48
7,650.56
7,701.76
7,965,586
8,001.00
7,308.01
9,113.07
2,090.75
8,318.593
7,595.43
7,764.75
2,901.7%
7,701.76
5,536.90
7,708.68
7.819.88
7,745.06
7,607.38
7,878.93
7,819.07
8,513.87
5.363.26

HUTI:TIT LOO2 D2 Jey
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311} bf lading elnowlodgenent: ALTRERYRD B

WML SHOYERSE SORY
+EMRRIDISE e
!htnll_lg Yostructicss a8 Bil) of lading

34 Bate: 370 tise: B/T-Def Bwmder:
052895 1% 52099

Initfioaber Waight Type Baal ) Bl 2
Wer 182985

328! Dastization: SRY R nail drigin: EACT s
ftop:
Jovts: 33 MON MLy IR I >
Mgeat/Shipper Rogte/Rule 11: B Weight Agroesent: eigh This Car
Suitching: Urig Bead: Jet: Dely Jet: Road:
Tossigeen or OrSec/Mirass:(Consigoes  Bhipper/Adiress:
PEDE MOERTSYORY CRATY CONPANY
E305 VION CI0RCE BB .0. 30 22
S2L1888NY D 8 SULIBER SMRINGS U ANk
Senl Treight B11 ty: hivd Party: ( )
KOB IS
».0.502 1537
LIS B am

Third Rarty: ( )
Speedal Instrections:

Miditional txfarence Numbers:

Coatzacts: B8-C-1621%

tariff Authority :

Compolity {BYCC): 0113215  Nethod of Tuymaat: Collect Sectios 7%: Yes
Costons; Pernit:
Yanal: . Yoyoge: Tate: J0OND
Beoking #o: Pozt:
Nail to: ot: by:
Pigs: dmits: lading Deseriptiom Waight Type: Mate:  Ter:
a1 o

47 CORB COR5 w/oMéy

500 GMPLS I £ WS

WGE YR sl

6-d 8SSSHEGSHSL Xtd L13r¥3sd1 dH HHEIT:IT LODE De <ol



Bk Baf humber D509 »
l Bpuipeeat Belght 3eall M DBmlpmt Belgkt 24ll V)]
T 183 ) -- G202 5344
me 1 - IR 10M
EMT 5M9 — YPIX 2006
AR 34472 - KB T4
bSO - TR 2002
T 43043¢ - 5K T
. me 131 - U MY
SIRX 475034 — EAN 408630
m LB - TN 1009
mE 1 -~ M2 T
I Rt 1128 — FIEX 20036
BT §I0H68 - o 127 g
AN 1id1 - 138 38
l an 5 - EAY 5211
C6CT 20443 — M $127
aex 8053 - I N
mI 21 - FIRL 23512
I T - DR3T 5157
M 108 - GMT 5217
5134 - MIT 412
X 6439 - a5
I MO 25671 — GIE L6022
SHHX 475053 — OB B3
I 2OTT 456 -
l o1 °d 8SSSBEEBSOL Xdd LIACUISHT dH HWHIIGIT LDOZ2 O2 Jey



BATE 03/18/07
TINE 14:18:53

*s DUTBOMD RAIL EUIT LIST &
Maryistown Grain Co . Ioe.

0054l  FEROKIZ PEXINE FARNEG

IOAPp CAR

A EEREELER R

[y
o

tsk

15
16
17
11
1y
20
2t
22
e
a4
25
2§
27
a8
a0
k1)
3
32
33
34
38
36
3?

3
40
41
42
3
44
45
46
47

ACFX 48707
Mz Lle
oo 20026
RERTA 70064
M 1277
PLUX 16061
aXx 309
CDE 4078
@Gacx 5311
COCX 22063
MANX 9127
CREX 8453
M 1133
M 1310
PLNX 23512
ACTI 48433
QLDX 5117
A 1088
aAcx 5237
a1 511
ACTZ 40812
CRIX  $419
GACX B1m2
FLCX 25671
BIRX4§2232
BIRN4?75053
CRDX 3435
ALYX 46629

196000
196000
196000
196000
198000
198080
194000
198000
136000
196000
196000
196000
196000
196000
196000
196000
196006
196000
196006
196000
196000
158000
196000
196000
195000
ASE000
196000
196000
196000
196000
196000
196000
196000

136000
198000
196000
194000
196000
186000
196000
195000
126000
196000
196000
196000

9212000

Oossa 03/20/9%

SHRINK MET
- )
Q.00 3421.21
0.00 3946.43
0.00 4032.14
0.00 1946.43
0.00 1514.29
0.00 3441.07
0.00 1542.86
0.00 361564
D.00 3585.71
0.80 359929
o 00 3562.98
o.00 1506.43
9.9¢ 3935.00
0.00 3476.79
Q.00 3417.46
0.00 3573.21
¢.00 3723.21
0.00 31932.14
.00 .
0.00 3330.36
Q.00 398214
0.00 3a31.43
2.00 3575.00
0.60 3807.50
0.00 3533.M
0.00 3623.21
.00 31550.00
0.00 3378.57
.00 3576.79
a.00 3E896.42
0.60 3644 .64
0.00 31983.73
a.00 3841.07
0.00 3395.06
.00 3474.57
0.00 4041.07
0.00 3943.53
0.00 3594.64
0.80 3a%s.64
0.80 3335.71
0.00 2460.00
0.00 3567.14
0.08 3500.00
0.00 3532.14
0.00 3563.8%0
0.00 3453.57
- -1 3503.93
2.00 170137 48
BSSSBEGSSL

15.00
15 00
15.00
15.06
15.9¢
15.00
15.00
15.00
15.00
385.00
15.00
15.00
15.40
15.00
15.00
18.00
15.00
15.00
15.00
15.00
18.00
15.00
18.00
15.90
15.00
15.00
15.00
15.00
15.00
18.00
1s.00
15.00
15.00
15.00
19.00
15.00
18.00
15.00
i5.00
15.00
15-.00
15.00
15.00
15.00
15.00
15.00
15.00

15.00

54.00
84.00
854.00
%4.00
84.00
34.00
64.00
54.00
54.50
56.00
56.00
.00
Ba.08
54.00
54.00
54.00
B4.00
54.00
34.00
54.00
S4.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54 OD
.00
.00
54.00
54.00
84.00
54.00
54.00
34.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54 0D
34.00

54.00

2.0
2.00
2.00
a.00
2.00
2.00
2.00
2.00
2.00
3.00
2.00
2.00
2.00
2.00
2.00
2.00
a 00
.00
.00
2.00
2.00
2.00
a.00
a oo
2.00
2.00
2.00
2.00
2.00
2.00
3.0
2.00
3.00
2.00
2.00
2.00
2.0
2.00
2.00
2,00
2.00
a.00
2.00
2.00
4.00
2.00
2.00

.00
a.00
’ 3-0'
3.00
3.00
.00
3.00
3.00
i.00
3.00
3.00
3.008
3.00
3.00
3.00
3.00
.00
.00
.00
3.00
3.00
3.00
a.00
3.00
3.00
3.00
3.00
3.00
3.00
1.%0
3.00
3.00
3.00
.00
3.00
3.00
3.00
2.00
3.00
3.00
1.90
3.00
3.00
3.00
3.00
3.0
.00

-

amna DISCOENTS =~--

- 0000

a.00
0.00
D.00
0.00
0.00
0.08
0.08
0.00
0.00
5.
0.0
L]
o o0
.00
2.00
0.00
0.00
0.00
.00
8.00
[N}
0.80
6.00
2.00
¢.00
0.00
c.00
0.08
0.00
0.0
0. 00
0.80
0.0
0.80
Q.00
0.00
0.00
0.00
.00
0.Co
.00
.00
0.00
0.00
.00
0.00
0.00

o 00
.00
0.00
¢.00
0.00
0.00
9.00
0.00
0.00
9.00
0.00
0.00
Q.00
.00
0.80
0.50
.00
0.00
0.00
4.00
0.00
9.00
o.00
.00
0.00
0.00
0.00
0 00
Q.08
c.00
a.m
0.42
0.00
e.00
0.00
B.00
9.00
0.00
0.08
e.a0
0.60
LN ]
0.90
0.00
0.00
0.00
o.0¢

7.340.08
7.500.70
1,527 oa
8.306.70
7.,432.72
7.277.36
7,493.18
7,655.54
2,583.78
7.555.46
7,693.18
7.606€.4%
8,301.38
7.383 .41
7.230.17
7.957.34
7.974.8%
§,314.42
7.980.24
7,466.71
§,433.23
7.236.33
7.561.11
3,232.08
7.,474.26
7,663.09
7,500.28
6,934.18
7,584.91
?.806.43
7.700.43
8,438.01
5,123 .08
7.A7.90
7.357.18
0.546.06
5.426.01
7,602.86
7,191.16
7.055.03
7.396.75
7,417.60
7.403.50
7.470.48
7.534.69
7.104.30
7.586.01

XUd L30Y3SHT dH WUIT:TT 4002 D <%l
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Bill 0f Lading Acknowledgament:

ACCEPTED

NORFOLK SOUTHERN CORP

++MERCHANDISE++

Shipping Instructions and Bill of Lading

Wy TS A S B P P S S i 0 t A P e PR P O TPl S P S P Sy S

B/L Date:
070599

Init/Nunbar
N8 271319

B/L Time:
Weight Type

B/L-Ref Numbar:
070699
Seal 1

Seal 2

Rail Destinatiocn: HARRISONBURG

Stop:

Rail Origin: MUNCIE

Route: NS

Ly

IN

Agent/S8hipper Route/Rule 11: § Weight Agreemernt

Switching: Orig Road: Jet Daly Jct: :

Consignee or Order/Address: (Consignes Shipper/aAddraas:

WAMPLER LONGACRE LIVE OP MORRISTONN GRAIN CO INC

. { P.O. BOX 202

IMRONVPEYE X NE 28248 SULPHOR SPRINGS IN 47388

Send Freight Bill To: Third Party: (Account of )

WAMPLER LONGACRE FARMB ARCHER DANIELS MIDLAND

5922 E. HIGHWAY 74 4666 FARIES PAREWAY

MARSHVILLE NC 28103 DECATUR IL 62325
Third Party: ( )

Special Instructioms:

Additional Raference Numbers:

Contracts: SOU L 2804

Commodity (8TCC): 0113215

Tarliff Authority :

Method of Payment: Collect Section 7?: Yes

by:

Date: 000000

Customs: Parmit:

Vessel:

Booking No: Port

Mail to:

Pkgs: Units: Lading Description

50 CLD CORN
50 CORN CARS W/ ORIGN
SUB GRADEES & DEST OR RR
WGHTS
O YUEIGH THESE CARS! %%

g-d BSSSHEGSSL

Naight Type: Rate:

Xdd L3r¥3sy dH HUTTI:IT

L4002 D2 <ol



B/L -Ref Numbar 070699
Equipment

271319
515423
255094
178988
292698
255514
292950
292696
294030
293466
251105
840509
292572
255585
850162
850214
840741
850610
850160
176788
293664
292812
1920

850614
293629

Weight

Seall

B8SSSBEBSSL

‘Equipment Weight Seall A/R

N8 254217
256215
840721
251110
8581

177485
88049
293662
8759

850708
840372
850339
294083
254089
294045
850576
253304
293440
840003
254075
840822
515413
292594
252122
253016

sazlzsssuszzszsaladalany

XUd 13rd33sdT dH HWHIT:1T LDOZ2 G2 -%=N



DATE 03/15/07
TIME 14:18-53

WAD  CAR
a5t ETRERER
1 WE 271319
2 NB 254217
3 WDY®s1S42)
4 NB 256215
5 RE 25504
& KB #073)
7 BN 175949
8 N 251110
9 HB 29269
1t SON 3381
11 ¥E 258514
12 X 177488
12 »8 392960
14 SOU se0as
15 WE 393696
1§ NE 293652
17 N9 294080
15 807 @738
19 ¥ 293466
20 ¥8 asgros
21 N8 2511095
21 N8B MDI7R
23 FYRXB4U509
24 N8B 830313%
a5 Wy 292572
26 KB 29438)
27 WS 355538
a8 B 254009
2% BSD162
30 Ns 294045
31 N8 850314
32 NE 850378
3} NB S0Ml
14 NE 232493304
15 N3 850620
36 RS 293440
17 KB 050160
38 RBEF 0d03
3% BN 176708
40 NB 254078
41 BB 293€64
42 NEE 940823
43 NA 2sagl2
&4 NDYZS15413
45 ITC 1920
a6 NS 2325%
47 ¥E 85084
4«8 N§ 282232
49 NS 293829
S0 N8 253016
2-d

196000
196000
195000
196000
196000
196000
1000
194008
19400¢
196000
194000
196000
196000
196000
196000
196000
198000
1924000
196000
196000
196000
134000
198000
196000
196000
194000
196000
19000
196000
196000
196000
196000
196000
195000
195000
198000
196000
196000
196000
196000
196000
196000
186000
196000
196000
194200
198000
194000
106000
196000

Nozxrigtown Orain Co., Inc.

"4 QUTBOUND RAIL EDIT LIST #+

FHRRIBX 2 NET
-]
0.00 3478.57
0.00 3335.29
2.00 3803.57
0.00 3336.75
0.00 3130.36
0.00 3533.93
0.00 32087.50
0.00 33e89.29
¢ 00 3675.00
0.00 3676.7%
a.00 3160.73
o 00 3344.64
0.00 3729.29
0.00 3096.43
0.00 3683.93
9.00 3505.38
0.00 3575.00
¢.00 3876.79
0.00 3771.43
0.00 1844.43
0.00 3309.29
0.00 3805.36
0.3¢ 3512.5%0
[ 3762.50
0 oo 3650.00
o 00 Mis. 71
2.00 3146.43
0.00 3005.72
0.00 3E€55.38
0.00 31587.50
2.00 3792.86
0.00 1832.14
0.00 3653.57
0.00 3198.21
0.00 3651.79
0.90 1708.36
Q.00 1810.71
9.00 1705.36
¢.00 1233.21
a.00 3109.39
0.00 3637.8%0
0.00 3782.24
0.00 3462.%0
0.00 a7 W
0.00 3388.71
0.00 3833.211
0.00 3816.07
0.00 31207.14
0.00 3851.79%
0.00 3276.79
8SSSB8EGSOL

15.0C
15.0C
15.06
15.00
15.00
15.00
15.00
15.00
13.00
15.00
15.00
15.00
13.00
15.00
15.00
15.00
15 00
15.00
15.00
15 o
15.00
15.00
15.00
15.00
15.00
15.00
15.90
15.00
15.00
1%5.00
15.00
15 80
15.00
15.00
15.0C
15.00
i15.00
15.00
18.00
15.00
15.00
15.00
15.00
15.00
15.00
i5.00
15.00
15.00
15.00
15.00

54.00
54.00
5.00
54.00
34.00
S4.00
S4.00
54.00
54.00
54.00
54 00
54.00
Bb4.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
5¢.00
54.00
34.00
54.00
54.00
54.00
54.00
54.00
56.00
54.00
54.00
54 Q0
54.00
54.00
34.00
54.00
54.00
5e.00
54.00
5% 0D
54.00
54.00
54.00
54.00
24.00
54.00
54.00
54.00
34.00

2.00
2.00
2.00
2.00
3.00
2.00
.90
2 00
1.00
2.00
i 00
a.00
200
2.00
2.00
2.00
2.00
2.00
3.00
2.00
2.00
1 00
200
2.00
a.00
.90
2.00
2.00
.00
2-00
2.00
2.00
2 o¢
2.00
2 00
3.00
:
3.00
3.00
2.00
3.00
2.00
2.0
2.00
2.00
2 o0
2.00
2.00
2.00
2.00

-

3.0
3.00
.00
1.00
3.9
3.00
3.00
3.00
3.0
3. N
3.00
3.00
3.00
3.00
3 aa
a.00
3.00
3.00
3.a0
2.00
3.00
3.00
3.00
3.00
300
3 00
3.00
3 00
3.p0
3.00
3.00
1.0
i.00
3.00
31.00
3.00
2.00
3.00
3.00
3.00
3.00
3.00
3.00
3 op
3 00
.00
3.00
1.00
3.00
3.00

SHIP DATE

97/06/9%

¥dd 13CU3SUT dH

D.00
0.00
e.A0
9.00
0.00
0.00
0.00
0.00
0.00
0.00
.00
0.09
¢.00
0.c0
o ce
o 00
o a0
0 o0
0.a0
3.00
2.00
0.00
.00
9.00
0.00
0.00
0.00
b.00
9.00
0.0D0
0.00
.00
0.00
0.00
0.00
0.00
6.q0
c.00
¢.00
0.00
0.0
0.00
.00
Q.00
0 o%
0.00
0.06¢
o.o0
2.00
0.00

c.00
c.00
u.m
2.00
o.00
0.00
0.00
d.00
0.00
.00
.00
0.00
0.08
©0.00
0.00
0.00
9.00
0.00
0.40
.00
0.00
o.M
b.00
0.00
0.00
o 00
0.00
.00
0.00
.00
0.40
0.00
0.00
0.00
0.00
o 00
4.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
©.00
o.0C
a.00
0.0a

6,99.93
6,711.97
T,645.18
€,405.85
4,192.02
7,103.30
6.607.00
6, 013.47
7.386.75
7,390.3%
§,353.03
6.722.73
7.515. 97
5, 223.82
7,404.70
7,045.77
7,105.75
7.10%.38
7,580.57
7.731.32
6,012.47
7,680.77
7.663.13
7.562.63
7, 336.50
7,008.28
§,334.32
§,202.28
7. 47.2%
7.310.88
7,623.85
7.702.60
7.343 &8
4,46320.40
7.40.20
7.447.72
7,688.83
7,447.77
6,470.48
5,410.4%
7,311.38
7.602.10
6, 959.8)
7, 791.57
6,805.39
7,604 83
7,670 30
6,446 38
7,139.10
6.506.35
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Bill Of Lad:lng Acknowledgesent :

B/L Date:
12118%
Init/Numbar

ACCEPTED -

WRrFOLK SUOTHERN CORP
++HERCRANDISE++

Shipping Instructicns and Blll of Lading

-~ PR T B e T T P P B e T T W Ay T T T e e A Sy T e S B S oy S

B/L Tima: B/L-Ref Number:
742 121199
*ype Seal 1

Rall Deatination: LIBERTY

NG “Rail Origin: MUNCIE

Seal 2

i
i
1
I L RS B40700 Veight
1
s
i
i

IN
Stop:
Route: NB
Agent /Shipper Route/Rule 117 8 leight Agreement.: Weigh This Car
Switching: Orig Road: Jek: Daly Jct: Road:
Consignee or omns (Consignee er/Address:
CENTRAL STATEE ENTERFRIBES ﬁ HMOMR GRAIN CO IXC
300 YHTERNATIONAL PRUWAY BUITE P.0. BOX 202
150
HEATHROW FL 32748 SULPHUR -SPRINGE IN 47388
Send Freignt Bill 7Fo: Third Party: ( )
RS TRITTRRDON COMMODITIES INC
417 S8 SEARDN AMITY RDAD
I CHARLOTTE NC 28211
Third Party: ( )
3pecial Instxuctions:
Additional Reference Numbers:
. ‘ontracts: N8-10072
Tari¥ff Authority :
l ‘ommodity (STCC): 0113215 Method of Payment: Collect Bection 7?: Ves
ustoms: Permit:
‘eseel: Voyage: Data:
ocoking No: Port:
ail to: ats by:
kgs: Units: Lading Descripticn Weight  Type: Rata: Per:
l 0 CLDb CORR
50 CORR CARS W/ ORIGN
BUB GRADES & DESEYT OR RR
l WGRTS .
F*YWEIGH THESE CARSB ¥
l gz d BSSSBEBSSL wd4 L3CNISYT dH  WU9ITT LDO2 02 <eH
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"Eil
1
DATE 03/15/07 Frey *e OUTHCUMD BATL SDIT LIST e GACIRE =
TINE 14:10/53 Morvistom Orain Co.. Ine. :;_‘i
LA R, " S ——— meeee ZOC OMOEOIYY  OOWIRACY SHIP DASE oulT Sar o
000575 CENTRALST CRWTRAL STATED ENTERFRLISES 003 oM 00885  13/11/93
tan o wt ARINK NGT  ----ve-- DISOOUNT READTNOS ------- s=c- DISCOINTY -~--= SETEIRNEXT
sy NOEER WRIGHY U B MOISTT TEST ¥ IDGGE JOIKIG OTERR $ TOTAL ] ANOTT
2 WS 293478 196000 0.00 3821.41 15.00 54.00 2.00 3.00 . 0000 0.00 b6 7,060.09
3 X8 SEOL44  19EDOO .00 4108.36 15.00 B4.00 200 3.00 . 8000 0.08 0.00 7.584.83
4 N8 191185 184000 0.00 3910.71 15.00 S4.00 2.00 . 3.00 . 0008 o.00 0.00 7,225.04
S N¢ 291151 19£000 0.00 3837.80 15.00 S54.00 2.00 3.00 . 0000 £.00 0.00 7.1%.53
6 XS 391112 196000 0.00 $910.36 19.00 56.00 2.00 13.00 .0000 0.00 0.00 _  7,361.34
7 TN 243660 196000 0.00 3539.29 15.00 54.00 3.00 3.00 -0000 0.00 0.00 £.538.84
8 N8 293187 196800 ©.00 3336.79 15.00 54.00 2.00 3.00 + 0000 0.20 0.00  7.069.99
S Bw 176110 196000 0.00 3203.92 15.00 54.00 2.00 3.00 -0ac0 0.00 0.00 .. _ §,067.06
10 R 050386 196000 ©.00 3939.29 1S.0¢ 54.00 2.00 3.00 - 6000 0.00 0.06 “ﬁﬂg:,m.u
11 W@ 393676 196008 0.08  3I787.50 35.00 $4.00 3.00 3.00 .0000 ©.80 0.88 7% 15.990.0
12 ¥ 272393 196000 0.00 3808.93 15.00 54.00 2.80 3.00 -ooge 0.00 0.00 aiiz.007.00
13 WN 178970 186000 0.00 3630.71 18,00 S4.00 2.00 3.00 0000 0.00 0.00° g, 430.61
1a XN 177764 195000 6.0 HW.29 15,00 54.00 2.00 3.0 - 9000 D.0D 0.00 X%i. 6,307.30
1S SO0 63709 196000 0.00 9.71  13.00 54.00 32.00 3.00 .8000 0.00 a.u'g f6ad50.93
16 MM 177279 196200 0.00 3589.29 15.00 54.00 2.00 3.00 -0000 0.00 2.80 it 4.681.21
17 RS 29644 196000 o.00 3751.79 15.00 S4.00 3.00 .00 - 0000 0.00 6.00 T 8 931.43
18 NS 3232633 1pE000 B.00 3044.64 15.00 S4.00 2.00 3.00 10000 0.00 o.0n f?!ﬂ"-ﬂ
15 N6 253359 156000 8.4¢ 2451.57 15.00 54.00 2.00 3.08 8000 8.00 0.00 £ L6 380.47
20 ME 294087 105000 .00 2034.39% 15.00 S4.00 3.00 3.00 . 0040 .00 000 T 7,006.90
31 B 37131¢ 196000 .00 3467.86 15,00 54.00 3.00 3.00 0800 0.00 .00 | &, 406.37
22 M 17602 196000 0.80 3416.39 15.00 24.50 2.00 3.00 6000 0.c0 0.00 6.307.90
33 W8 293088 194000 0.00 3757.14 15.00 S4.00 2.00 3.00 0000 o o0 0.00 . 6,M1.33
3¢ ¥ 293764 156000 0.00 352¢.71 15,00 54.00 2.00 3.04 . 0000 9.00 0.0 6, 511.90
25 X6 252133 156000 0.00 3343.86 15.00 54,00 3.00 3.00 .0008 0.00 0.00 | ,€,275.93
26 W 293026 1h6000 £.00 1699.31 15.00 54.00 2.00 3.00 -0008 0.00 8.80 °  6,832.e4
27 wm 293069 196000 9.50 3903.57 15.00 54.00 2.00 3.00 .00a0 g.00 .00 -’ T7,711.88
20 N§ 29353 196000 0.00 3335.71 15.00 5%4.00 3.00 3.00 . 0000 0.00 .00 U7, 006.47
a3 X3 29313¢ 196D o.00 3760.71 15.00 54.00 3.00 3.00 0000 ©.00 0.00 8,947.91
30 ®5 293015 156000 0.00 3876.79  15.00 B4.50 2.00 3.00 .00 0.00 0.00 7,1832.27
31 mE 203066 196000 0.00 3926.79 1S.00 54.08 2.00 3.00 .0c00 0.00 0.00  9,3%e.74
32 N8 293883 196000 0.00 3862.50 13.00 $4.00 32.00 3.00 0000 0.00 0.00 _  9,138.97
31 M3 291088 196000 2.00 3726.79 15.00 54.00 32.00 13.00 .0000 0.20 .00 L' 'g,e08.2¢
34 NE 291155 198000 8.00 3735.71 15.00 S4.00 2.00 3.00 3000 0.00 0.08 g 1psn.ﬂ
35 MW 177214 198000 8.00 4pE.e3  15.00 5400 2.00 3.00 .o a.00 0.00 2% Sgoemn.es
36 EB B40853 196000 0.00 350271 15.00 $4.00 32.00 3.00 .0000 .00 o.08 * fam1.26
37 I 1689 196000 0.00  1335.00 15.00 B4.20 3.60 3.00 .0000 0.00 0.00 -~ 8
30 WS 2400 IHE000 v.90 4003.57 18,00 §4.00 2.00 3.00 0080 8.00 a.00 '—H 3,396.60
3% NS 253306 156000 2.00 3489.39 35.00 §6.00 3.0 3.00 0029 o.00 0.00
40 80U SETME 196600 0.00 3403.87 15,00 .00 32.00 J3.00 0000 0.00 0.0
41 SO0 8318 156000 0.00 3752.5¢ 315.00 S4.00 2.00 3.00 .0000 .00 .00
42 EOU 88701 196000 a.00 3485.4)  15.00 54.00 2.00 3.00 .bodo 0.00 0.09
63 M8 23133 196000 0.00 3834.29 15,00 34.00 3.00 3.00 0000 e.4¢ 0.00
e N 240431 1926000 0.00 3830.36 15.00 S54.00 2.00 3.00 0000 0.0¢ 0.00
&3 EW 177962 196800 0.60 M0.7L  15.00 54.00 3.00 3.00 0000 0.00 0.09
46 W 234126 138000 0-%0 2W41.07 185.00 34.00 2.00 3.00 .E000 0.00 o.0e
47 NR 1810 196000 0.00 3623.71 15.00 54.00 32.00 3.00 0000 0.00 0.00
0 Ww 17069 196000 0.00 3250.93 28.00 54.00 3.00 3.00 . 0000 0.00 0.00
49 BN 178077 196000 0.00 3491.07 25.00 $4.00 3.00 23.00 -o000 0.00 0.80
50 BB 204111 156000 0.60 3771.43 15.00 34.00 2.00 3.00 0000 0.09 0.00
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chock Mall |  compose |

I _ ! “search Mail |  Sesrch the web |

B New Zodiac card
R In just 3 days™

Folders [Add - Edit]
Inbox 2)
Draft
Sent
Bulk {Empty]
Trash [Empty)

-

Search Shortcuts
My Photos
MyNhﬂmw@!

) See your credit
Ry score - free

“- Fnd Ay

& Emall Acdress
Bag Credit
Refinonce Rates
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Working? Degrees
fastas iyr.
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BSSSBEBSSL

MMIMIM

_poiss | g ] Tronird | (ine |, v |
Th—s:ne;:go IEHm—;u_{ Ha-n Muuge Hurl: as Unrud] P-muble View
Date:  Mon, 25 Mar 2007 10:25:41 -0500 N T
To: LWGRAIN@yahoa.com
Framt "Randy Rendfeid” <ecitor@thecouriertimes.com> 5 Add to Adcress Book  § Add
Mabile Alert

Subtfect: Grain Bin Collapse
1-5-2000

Amy Mastin
Staif Reporters
SULPHUR SPRINGS — A rumbling wes heard in this emall, northwestem

mmmmmm.mmmumwammmmum-
thursder storm or a tomado, thaugh [t was com.

About 7:30 a.m. Tussday, the aide of a grain bin spilt at Moristown Gsain in Suiphur
Springs, spiling more than 70,000 bushets of com onto the ground. Fortunataly, n cne
was outskie the bin at the #ime, and no injuries were reported.

The knee-high com — which looks like a mound of snow from a distance - covers the litle
park area just north of Ind. 38 on the east edge of town.

“It just split open and spilled com all over {own," sald Jim Caine, manager of Morristown
Graln. "We lookad out and sew duyt and com everywhere.”

Azcording to Caing, the com was io be picked up by a raiiroad car in the next waek or 3a.
The ¥/8-inch steal bin was full

ironicafly, the com is much closar (o the ralfiroad now, its just scaitered along the trecks.
It is estimated that the bin which “spBit from top to bottom® was built in the 1850's. There
are two other simiiar bina et Monistown Grein, and one of the others is currently legking
from a seam, an empioyee reported.

Caine and the ownare of Mortdstown Grain are dealing with insurance representatves now,
wlngtoﬁguuoutﬂn best way to clean 1 all the kernels. Caine is hopatul there wili be
lnmow“

Valued at $1.88 a bushe! today, there's $130,200 worth of com on the ground in Sulphur.

Xdd L3r¥3sd dH HUBO:0T L4l
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Yahoo! Mail - lwgrain@yahoo.com Page 2 of 2

SULPHUR SPRINGS — A rumbling was heard In this small, northwestern Henry County
town Tuasday moming. The nolse was followed by o huga cloud of dust. it wesn't 8
thunder storm or & tomado, though. it was com. About 7:30 a.m. Tuesday, the side of a
grain bin 2pit st Momisiown Graln in Sulphur Springs, apifing more than 70,000 bushels
of com onio the ground Fortunstely, no cne was cutside the bin af the time, and no
injuries were raported. The knee-high com — which looks ika a mound of snow from a
distance - mhlﬂepﬁtnmmmﬂ\dhﬂ SNthoeuldpdm'llm
spit open end splied cam el over town,” sald Jim Caine, manager of Moristown Graln.
"We locked out and sew dusi snd comn everywhere,” According % Caine. the com was 1o
be picked up by 8 falkroed oar in the next week or 80. The 3/8-inch stesl bin wes full.
ironically, the com is much closer to fhe rafiroad now; K's just scattered along the tracks. M
s eslimated that the bin which “spiit from top to bottom® was bullt in the $660°s. There ure
wo other simiar bins at Momstown Grain, and one of the others is currently Isaking from a
saam, an emplcyee reported. Geine and the owners of Morristown Gratn are dealing with
insurance representsives now, trying to figure out the best way fo clean up all the kemals.
Caine is hopefut thare will ha some salvage value. Valued at $1.86 a bushel odsy, thers's
$130.200 worth of com on the ground In Suiphuyr.

Randy Rendfekd,
Managing Editor
The Courler-Times
201 8. 14th

PO Box

[ Delote | “weply »] _Porwiea ] [Svem ]! wove.. -
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I Mar-27-07 12:20P Willsam B. Keaton (768) 938-2803 P.02
A -

E AGRIBUSINESS
NA&%INJ‘&%CE COMPANY

EARMLAND Rich Whaley, AIC, CPCU, ARM  P.O Box 369
NI RANC

Pekd Adyter Spwtioilss Poncvlle, N 46077
# Bus. 317-873-0296
FAX: 317.873-9122

gloqliox 169 Y OUR TEAM WORKING WITH YOUR TEAM

ZONSVILLE N 4eor? ST

ATIN' BILL SMITH ‘
MORRISTOWN GRAIN COMPANY INC.

PO BOX 64§

MORRISTOWN IN 46161

REBG CLAIDM#16165
TYPE OF CLADM. RUPTURE TO GRAIN BIN
DATE OF LOSS' 12/4/99

DEAR MR. SMITR,

1 RECENTLY RECEIVED NOTICE OF YOUR BIN WALL RUPTURE AT YOUR SULPHUR
SPRINGS LOCATION. 1MET WITH JIM CAIN AND EXAMINED THE BIN ON 12/6 AND HAVE
REVIEWED THE FROPERTY OOVERAGE FORM WHICH WAS IN FORCE UNTIL 12/189 A NEW
POLICY PERIOD WILL NEED TO EE IN EFFECT A8 OF THE DATE OF THE LOSS AND THAT
POLICY HAS NOT YET BEEN COMPLETED,

1 DID REVIEW THE PREVIOUS YEARS POLICY LANGUAGE, AS WELL AS THE NEWEST
VERSION OF OR PROPERTY POLICY FORM. THE PREVIOUS VERSION HAD AN EDITION
DATEOF DECEMBER OF 1997, WHILE THE NEWEST EDITION HAS A JULY OF 1999 PRINT
DATE. BOTH VERSIONS INCLUDE LANOUAGE WHICH EXCLUDES COVERAGE FOR 1.OSSES
WHICH INVOL.VE THE CRACKING OF WALLS. THIS LOSS INVOLVES THE CRACKING OF
THE LOWER TWO RING SECTIONS OF THE EFFECTED BIN WHICH HAS ALLOWED CORN TO
SPALL OUT ONTO THE GROUND. GIVEN THAT THERE 1S NO OOVERAGE POR THIS { AM
UNABLE TO MAKE ANY PAYMENT FOR ANY ELEMENT OF THIS LOSS — WHETHER IT
INVOLVES THE BIN OR CORN WHICH WAS INSIDE OF IT. t HAVH PROVIDED A COPY OF A
SECTION OF YOUR PROFERTY FOLICY AND DEFINITIONS SECTION WHICH RELATE TO THIS
AND BAVE HIGHLIGHED THE NECBSSARY'BARTS. IF YXX) RAVE ANY QUESTIONS
RECARDING THIS PLEASE FEEL FREE TO CONTACT ME AT YOUR CONVENIENCE.

VERY TRULY
ALeh
RICH WHALRY
FIELD ADJUSTER ST
ENC.

CC: DASEKE

FARMLAND INBURANCE COMPANIES
FARMLAND MUTUAL ISURANGE COMPANT * NATIONWIOE ADRISUSINEDS LSIURANCSE COMBANY
1983 BxLL AVENVE ¢ DES M, I0wa SOMS + Puoirs (S18) 245-E000 « Fas (H5S) S45-0000

PP OF THE NATENaDE Balye e K u TEamima®

Exhibit L
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l Mar-27-07 12:21P William B. Ksaton {(768) S38-2803 P.03

URE LY T e - [ LR . r b . T v ey

l WUMKE . EATIONVIDE AGRIBUSINESS NS €O
1963 BELL AVE
MOIRES Ii 50315

1 ' a - oy

s * MORRISTOWN GRAIN COMPANY &
oFsms  HONEY CREEK RATLROAD INC &

20 BOX 646 - ' ~
MORRISTOWN IK 46161’ " . ~° 2 s
: w e .. CLIBNT§ 111365, -,
e chaviied (53 - 'ET :
- n with he and conciions of the ehove mentioned and (n atoordance wh
o [ e e i e T

=t
Renson for canceletion: Norpaymant of
hum&nwmmuwm&wm may sopy.

You am ciifled in acconiance with the 9ams and conditions of !ha sbeve manfioned policy, and in anocedance wih law, than yaur rsrance wi
coase of and fom 8 hour ohi dals

£

A Enmwm WEWWH@W

I,_.i Unsarned pearsium wif be refumed in accorcience wilh indians isw and the lsnns of the polioy.

Enciosedm=$_____  baing the amountol yneamed pradim for the onepined lerm of the policy.
= A bl for 1w premasa s 1o the tme of canosiiafion wil be iomaxied in dus couss,

i

!
ol U

m-ﬂwhmmnmmmqanMﬁnhmwhlumnﬁnmm;
pollay wdl wiiocive al and am the hoor and date meniionad above and the policy will be mnewad

See the “important Molices™ section below for other informsnon hhat mey sppl.

m' Li nuﬂmwj ﬂbﬂmﬂ#ﬂ’g nﬁbm“hm—_ﬂmmnn;:

¥ you teve dificully in In the narnal marka you ceny oblan fre, surinded coverige, vandakenm, Baixily, crma
and mpidous nsunnte e Indam FAIR Pian. For farher contact he Apsoclaiion iocased i
indianapalis, indiana. The Plan provides mmmwmum- mm.wllmz
fisis 00 i1 mumsnce ungdes e Flan, —_
bile Ingiszance Plan | : hovewri hat s omger Sutomobee nsurance.
L] diigitle for aulomeblle inyoance Moagh snoihes Ingamr of onder e Indana n:uumﬂcmmwln:
- Appeslto Austomobils inscrance Plen mumﬁunmwnmmm U e
L) tre tight & kathe ol 3
mm&nm cancaliation, thal you tight & appasi Goueming Commiites ol the Plas, 251 Esmt Oule

————

. Consumer Report: jo compiance witt the Fels Crest Reporiing Act (Publ Law 1508 and me Consumer Gracit Retorme Act of 1996, you aw hereby
ioimpd Bat e potion taken above 16 baing ixken wholy oF partly heeause ¢f intervation coessined in o consumer roport from: the falowirg congumer

m,wm
m'uuudmmm-iﬁmummm-ﬁ =1
Sravnse din 1140 1INCTENS PRINVRE & SUPPLY, BIE. CWINS INBURED'S CORY o~ o mbatyeson
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Mar-27-07 12:21P W111 .
R Willtam B. Keaton (765) 838-2803 P.C4

Pursuset to the Consurmer CradR Reform Act of 1836, alisctive Saplember 3, 1847, you are Informed that:

The consumir mparting agency identilad on the front of this jenn did aotl make sny decisions regacing the staled inswrance policy. Themsiore, the
consumer reporting agency would ok be abte 10 provide you with the specill reasons why the insurance company is wking te pressnt acsan.

You have the nght o cbtsin within 60 days of the receipt-of this nolice & free copy of yeur consumer rapan from the congumer reporting agency
which has been idargied on o fontef thislomn.

You have ths ght to dispute inaccurae iformition by coimacting the consumer reporiing agency divecty. Once you have directly nolied tha con-
BUmgT reporing agency ol your digpute, the aganoy muat, withn & rekscralbie period of Bms meinvestigale and receed the curment status of 1he disputed
informaion. ¥ gher rewweshgalion, such injoamalion @ lound 16 be inaccurale o unveriflable, such inormation musi be promptly deleted fiom yous
records. il the ramwesiigation coes nos rescive Yo clspuls’; you may fie a brief statement seting forth the nalure of the dspule with the consume:
reporting sgency. Your Sod skifrment wil then be inchied or SummENZad in 21y subeaquent consumer repart containung the inlormabion in quettion.
For complete iWormation ragandsy the Federsl Cansumer Cradii Protsction Law pleass’ralar to The Cade of the Laws of the United States of
Amesica, Tite 15, Chaptar 41, Subchapter i), (15U.S.C. 1081 ol sug) -
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INDIANA DEPARTMENT OF TRANSPORTATION
100 North Senate Avenue
Room N755
Indanapolis, Indiana 46204-2249
(317) 232.3533 Fax. (317) 232-0238

FRANK Q'BANNON, Governor

CRISTINE M KLIKA, Commissioner Writer’s Direct Line

January 5, 2001

Mr. Wilnam E. Smith, President
Honey Creex Railroad

FO Box 464 120 East Broadway
Morristown, IN 46161

Dear Mr Smith

The Indiana Department of Transpontation (INDOT) has reviewed your appiication for funding
from the Industnial Rail Service Fund Program We are pleased to announce your application has been
aparoved n the amourt of $197,446.64. These funds are to be used for the rail infrastructure
rehatiittation projects outlined in your apphication.

Thank you for assisting the INDOT Railroad Section «n its goal of helping to rehabilitate shortline
railroad trackage in Indiana. Two contracts are enclosed Please have the authorized official execute both
coptes and retum to our office for signatures The signatory process at the State takes from six to eight

weeks This is a cost reimbursement program. The indiana Department of Transportation will not
reimburse costs incurred before a purchase order has been issuad,

The Rail Section reserves the right to withdraw a grant if this contract is not returned within 60

days of the cate of this letier. Should you have any questions "egarding your award, please contact me
at (317)232-%474 or Tom Beck at (317)232-1478

Sincersly,

Venelta Keefe, t

Acting Rairoad Section Manager

Enclosures

Frinted on Recycied Paper » An Equal Opportunity Employer e hits /fwww state in us/dotintermodal/rail/pe Exhibit M




INDIANA DEPARTMENT OF TRANSPORTATION
MultiModal Dvision
100 North Senate Avenue, Room N901
Indianapolis, Indrana 46204-2249
(317) 232-1491 Fax: (317) 232-1499

Joseph E. Kernan, Governor
J Bryan Nicol, Commissioner Writer's Direct Line

November 14, 2003

Mr. William Smith
Honey Creek Railroad
PO Box 646
Morristown, IN 46161

Mr. Smith:

This letter is in reference to Industrial Rail Service Grant 01-IRSF-21 awarded March, 2001 for
$197,446.64. The grant was for tie/ballast replacement and rail replacement from MP 23 to MP
18.5 in Rush County. %

g brter—e
The purchase ordes for this grant will close December 2, 2003 and any unspent portion of the
remaining $54,040.72 balance will be deobligated on that date as well. Project-related invoices
can be subniitted for reimbursement until November 24, 2003.

If you have any questions, please contact me by phone at (317) 232-1474 or by e-mail at
vholifield@indot state.in us.

Sincerely,

Venetta H. Keefe, i
Rail Section Project Manager

W

Pninfed on Recycled Paper ® An Equal Opportunity Employsr e http./fwww stfale.in us/dot/



Tse
[File Number: AYE Number: ________I

Engineering Department - Norfolk Southern Corporation
Atlemta, Georgia
TRACK RETIREMENT-REQUEST FORM

Date_ 1 L-S-0O} © Regon lJesdkecn
co New CoMe  sme Lo comy Henry
Miepost: Prefix CE 1OM. D soffix

Company Owned Track: YESX NO__  Complete Track Retirement: YESX NO__

Name of Track/Industry Served_H.caerf Creole Bconch

\L"” (f ApRoabie)
Val Section/Map: __LWND RDBR:
,5 | Zone Page_
Track Number: Val Map ZTs:
. Length of Track to be Retired/Removed ___ | b~ No. of Turnouts___|

- Bridge/Scales Worlc YES____ NO_Z_

1!!15):'05'\3{19@&@‘,) / ﬂ) 7744::-'
Requester ‘Approval-Superintendest /574797

‘\,t‘ {VL-EI} .nf-‘é

Title Division
e
Railroad:
Headquarters: Mazp Name:
h Code:
&M/ erkora2
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BECK, TOM o EU—
From: MARSHALL, LAVON

Sent Tuesday, February 19, 2002 8:44 AM

To: BECK, TOM

Subject: RE: Honey Creek Railroad

| hate to be a pest. Were you able to look at this last week? Just wondering

——QOngmnal Message———

From: BECK TOM
Sent: Fnday, Fabruary 08, 2002 14 40
To: MARSHA.L, LAVON

Subject: RE Honey Creek Raliroad ,
LaVon: Thank you for the informaton about this line. | want to talk to my boss Mike Scime about this situation. | have
looked at the loan contract INDOT has with Honey Creek railroad. We loaned them $200,000 in 1993 to purchase and
rehabilitate the Sulphur Springs line  We took a security interest n the line. The rail and tne underlying property serve
as the coilateral for the morigage. In the contract, it clearly states that Honey Creek canriot take any of the track away
without asking INDOT for permission. Until their loan is paid off, | believe we hold tite since the rail ine is the secunty
for the mortgage Like | said - | want fo talk to my boss about this first { have not talked with Bil Smitk. | think we
might want to go take a look at the situation. We may dnve up there early next week. Il let you know as we proceea
with this situabor. Thanks again for leting us know about this situation.

- Tomn Beck

=-=0Onginal Massage—

From: MARSHALL, LAVON

Sent:  Fnday, February 08, 2002 10 49 AM
To: BECK, TOM

Subject: Honey Cresk Railroad

A couple weeks ago we inquired about the Honey Creek railroad and if it was abandoned | recertly telked
to Bill Smith who informed me that he was ripping rail from just North of SR 38 where it hooks info NS and selling
the rail to make improvements to the line that goes to Rushville. | said that made sense but has he filed for
abandonment. He stated that he owned not ieased the rail and did not think he needed permission. | gave hm
your number for more particulars. Has he contacted you? He has removed the rzil already. What is your
determination of this matter? Let me know

LaVon

Exhibit O



HOLIFIELD, VENETTA

From: SCIME, MIKE

Sent: Tuesday, February 19, 2002 11:46 AM

To: MARSHALL, LAVON

Cec: POTURALEKI, JIM; DAVIS, BRAD; GOODE, LARRY; HOLIFIELD, VENETTA
Subject: Thank You

Lavon,

A big thank you for your phone call this moming notifying us that the Honey Creek Railroad was taking up its track
to Sulfur Springs The railroad has never applied for nor received federal approval to abandon the line. In addition, the
railroad has an outstanding loan for the purchase and rehabilitation of the line. They owe INDOT $124,000. INDOT has
taken a first mortgage in the line as security for the ioan and removal of the line is a direct violation of our loan agreement.

| have aiready contacted the railroad and befieve that they did not intentionally try to rip us off They will stop all
abandonment activity and will seek permission form USDOT to continue the abandonment. They have also agreed to
reuse the materials they are taking up frorn this line in their other Iine north of Rushville. We will be amending out loan
agreament to allow this to legally happen.

Without you seelng this in the field and making the connection that # needed to be reported to us, we would stili
not know what was happening the INDOT's legal position in recovering Its investment would be jecpardized. Thank you
very much for being our eyes and ears in the field.

Mike Scime
Rail Section Manager



INDIANA DEPARTMENT OF TRANSPORTATION
Multimodal Division
100 North Senate Avenue, Room N90!
Indranapolis, Indiana 46204
Fex- (317) 232-1499

FRANK Q'BANNON, Governor
J Bryan Nicol, Commissioner Wnter’s Drect Line  (317) 232-1491

February 19, 2002

Mr. William Smith ‘
Honey Creek Railroad

P.O. Box 546

Morristown, IN 46161

Dear Mr. Smith-

As we discussed earlier this aftemoon during our phone conversation, INDOT’s
Greenfield Distnict reports that the Honey Creek Railroad has severed its Sulfur Springs Line and
begun to salvage the track matenals. This is of great concern to INDOT for two reasons:

1. To the best of our knowledge, HCRR has not requested nor obtained an abandonment
certificate from the Surface Transportation Board allowing for the abandonment of
this line segment.

2 Taking up the rail and discontinuing service on the line is a direct violation of
Sections 10 and 14(d) of HCRR's loan agreement with INDOT dated September 3,
1993 which requires the railroad to be maintained and operated for the term of the
loan (through 2013).

I must request that HCRR immediately cease all salvage activities and ensure that none of
the track structure materials are sold to any third party. As you are now aware, prior to removing
rail and discontinuing service, ratlroads must receive authority to do so from the STB. HCRR
should apply for an abandonment exemption with the STB as soon as possible and may wish to
contact an attorney familiar with STB procedures to assist with the required filings.

In addifion to obtaining proper abandonment anthonty, HCRR will need to address its
outstanding loan with INDOT. Our records indicate HCRR still owes $124,450 in principle on
1ts loan. HCRR’s actions clearly violate the loan agreement with INDOT allowing INDOT, at its
discretion, to call for the immediate payment of all outstanding balances. You have advised that
1t was HCRR’s intent to reuse the matenals salvaged from its inactive Sulfur Springs Line to
improve conditions on 1ts Rush County Line. Since this activity would be consistent with the
public policy goals of the Industrial Rail Service Fund, I believe it may be possible to work out
an arrangement to allow this transfer of assets between hne segments. For this to happen, the
following must occur

Printec on Recyzled Paper # An Eoqual Opporiunity Employer ® hitp /iwww state.in us/dot/muiti-modal



Mr. William Smith
February 19, 2002
Page 2

1. HCRR must consent to amend its loan agreement with INDOT allowing for materials
purchased with loan funds to be transferred from the inactive HCRR line segment to
the active HCRR line segment.

2. In exchange for INDOT giving up its security interest in the Sulfur Springs Line,
HCRR must agree to give INDOT an equal and primary security interest in the Rush
County Line.

3. New agreements covenng the above points must be signed by both parties and
recorded in the appropriate county offices.

I appreciate your willingness to meet with Venetta Holifield and me on March 7® to
discuss the details of this issue and tour the Rush County Line. It will help us both to see the
property and to get a feel of HCRRs rehabilitation needs. In the meantime, please begin to draw
up a scope of work (including material quantities and dollar values) which shows the materials
you plan to move between line segments and how they will be utilized on the Rush County Line.
I would also appreciate being apprised of any progress you make on the STB filings (please note
that HCRR must serve INDOT wath copies of any filings) and again offer any assistance that I
can provide to help resolve the issues raised in this letter.

Sincergly Z

Michael Scime
Rail Section Manager

Ennted on Recycled Paper ¢ An Equal Opporiunity Employer & http /fwww state in us/dct/mulli-modal



INDIANA DEPARTMENT C~ —
Multimodal
100 North Senate Ave
Indianapolis, Inc

FRANK O’BANNON, Governor E i[«.
J Bryan Nicol, Commissioner )
March 11, 2002
Mr Willizm Smith
Honey Creek Raiiroad ’
P O. Box 646

Morristown, IN 46161
Dear Mr. Smuth

Thank you for meeting with Venetta and me last Thursday and for giving us a tour of
Heney Creek's Rush County operations. You have obviously worked hard to improve track
conditions on this line and INDOT is pleased to be cooperating with your efforts through a grant
from the Industnal Raii Service Fund (IRSF). We 10 turn appreciate your willingness to
cooperate with INDOT to resolve the issues raised by the abandonment of the Sulfur Spnngs
Line and how that abandonment effects Honey Creeks outstanding IRSF Loan.

In this spirit of cooperation, I am pleased to inform you that INDOT’s Chief Legal
Council has agreed to the plan outlined 1n my February 19% letter. Upon taking a new secunty
interest in the Rush County Line, INDOT will be able to release its lien on the Sulfur Springs
property. Once the lien is released, Honey Creek Railroad will have clear title to the rail
materials on the Sulfur Spnngs Line and, according to our council, would then be able to use
thoss materials as the railroad’s match for the ongoing IRSF Grant project.

In order to make thus happen, I ask that you provide me with the following information.

1. A legal description of Honey Creek’s Rush County Line.
2. A certified appraisal of the value of the rail matenals on the Rusk County Line.
3. Proof of clear title to the rail materials on the Rush County Line.

As part of the resolution to this issue, INDOT proposes to take a primary lien in the
personal property (rail, ties, spikes, plates, etc.) on the Rush County Line. Prior to releasing our
existing lien on the Sulfur Springs Line, we need to ensure that there is enough value 1n the Rush
County Line to secure Honey Creek's outstanding loan balance of approximately $125,000.

Once we recerve the above information from you, our legal secuon wll prepare an

amendment to the existing loan agreement (Number IRSF - 13). Once fully executed, INDOT
will file the new lien with the Secretary of State’s office and release the old Len ai the Henry

Prnted on Recycled Paper # An Equel Oppartunity Employer @ htip //www stete s us/dot/multi-modal



Mr. William Smith
March 11, 2002
Page 2

County Courthouse Council has advised us that once this lien 1s released, INDOT will be able
to accept the value of the materials from the Sulfur Springs Line as the railroad's match for the
Rush County Line grant project.

Until this issue is resolved, INDOT must continue to requure that Honey Creek not
remove any more track matenals from the Sulfur Springs Line In addition, we will continue to
hold payment on Honey Creek’s most recent request for rexmbursement under Grant Number 01-
IRSG-21. Finally, as stated 1n my previous letter, Honey Creek must file the required paperwork
to comply with the abandonment regulations of the United States Surface Transportation Board.

In order to ensure a quick resolution to this issue and in an effort to protect the state’s
financial interest 1n this matter, [ must request that Honey Creek supply the above information by
May 11", Any inability to reasonably comply with this request could result in INDOT
immediately calling the balance of the outstanding IRSF Loan. If you anticipate problems
meeting this deadline, please contact me immediately.

Sincerely, Z

Michael Scime
Rai] Section Manager



SCIM Ei MIKE

From: WRITEMAN, KELLY

Sent: Wednesday, March 27, 2002 11.09 AM
To: SCIME, MIKE

Subject: RE: Morristown Grant Industrial Rail Loan

A sworn afficavit Is fine

Kelly Whiteman

Deputy Commissioner

Chief Legal Counsel

indiana Department of Transportation p
100 N. Senate, Room N755

indianapolis, IN 46204

(317) 232-5012

(317) 232-0238 fax

e-mail: KWhiteman@indot.state.in.us

-——~0riginal Message-—-

From: SCIME, MIKE

Sent: Tuesday, March 26, 2002 2:44 PM

To: WHITEMAN, KELLY

Subject: Morristown Grant Industrial Rad Loan

You may recall our recent discussion about the rafiroad with the outstanding Industrial Rart Service Fund Loan
which was in the process of taking up ris wack (i violation of the loan agreement). As a solution, you suggested
our taking a new collateral interest in that rafiroad other operating rail Ine In addition to a property descnption and
an appraisal, you said we would need some documentation that there were no other liens or mortgages on the
property and that ours would be a2 pnmary interest.

The railroad called to ask if 2 swom affidavit would satisfy the need for "some documentation® Wil it? If not, what
do we need?

v

k
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EXECUTIVE DOCUMENT SUMMARY
State Form 41221 (RS / 8-01)

Instructions for completing the EDS and the Contract process.

1. Please read the gundatines on the back of this form
2. Please type all nformaton.

3. Check all beowes that apply.

4, For amendments / renewals, attach onginal contrack.

AGEMNIY INTQRMATION

14. Name of agency:

: 15. Requisthon Number;
INDOT — Rafl Sechon, MuitiMadal Dwision

16, Address:
100 N. Senate Avenya, Rm N901
Indanapolis, IN 46204

5. Check EDS against contract data for consistency, ASENCYT CONTACT INFORMATION
6. Altach additional pages if necessary.
17. Name: 18. Telephone #:
r 1. EDS Number ) 2. Date prepared: % \U Venetta Holifield Keefe 2-1474
AZ49-3- BEOOY- | Va3 20 PP —P—————

3. COMTRACTS & LEASES

— Grant ()
o Loage LlcenseAgrammt 3

— Attorney —Amandment# ___ 1 M
— MOU Renewal#___

- QPA Other{speafy) .

— Equipment Lease

FISCAL THFGRAMATION

COURIER THFORMATION

20. Name:

Z1. Telephone #:
Venetta Holffield Keefe

2-1474

22. E-mad address” vhohficld @indot.state.in.us

VEHDOR IHFORMATION

23. Taxpayer Identificabon Number: 35-1888473

11. From (month, day, year):
9/93

24. Name: 25. Telephone #:

4. Account Nurber: 5. Account Name: Honey Creek Radroad 765-763-1215
6000-13500 Industrial Rall Service Fund 26. Address- EECEIVED
6. Total amount this achon- 7. New contract total: o e JUL 0

¥0.06 $200,000.00 Momnstown, IN 46161 2 2002
8 Revenue generated this action S. Revenye generated total contract. 27 E-mail adcress: 0

- AG CONTRag e

10. New total amount for each fiscal year: mn kx:mﬂwmm “ﬁ:ﬂy of State? (Out of State
Yer § Year $ 28, anrlty partiapation? 30. if yes, kst percentage:
Year $ Year $ = Yes £ No

n'no,mdmm>$25mm,yuu
must Include justification 1 box 34

31 wil the a'tached document involve data drocessng or telecommunicabions
systems(s)? ___ Yes: ITOC or Delegate has signed off on contract
— Possibly- Thes Issue has been dscussed with TTOC or Delegate

%

13. Method of source selechon:

X_ Negotated B P&
_ Bid/Quotation  __ Emergency _SpedalPrwlunent
= Other (speaty)

32 Statutory Autharity (Cite applcable Indiana or Federal Codes)
1C 8-3-1.7-2

33 Desoription of work and jushfication for spending money, (Please give a brief descrption of the scope of work included n this agreement )
The line serves as a gran eevator, which ks mportant to the agricultural community m this area.

32. Justification of vender selection and determmabon of pnoe reasonableness:

This is a supplemental agreement for a loan disbursed in 1993. It changes the collateral from the Sulfur Springs Line to the Rush County Line.

36. Agency fiscal officer or representative approval

35. If this contract is submited late, plaass explain why: (Requrred ff more than 30 days late.)

SIGHATURES

456y >

JIN21 2

40 Attomey General’s Office approval

JrS




SUPPLEMENTAL LOAN AGREEMENT NO. 1
This is an Amendment to the loan entered into by and between the Indiana Department of
Transportation ¢hereinafter referred to as “INDOT") and Honey Creek Railroad
(hereinafter referred to as “RAILROAD” ) dated September 7, 1993.
In consideration of the mutual undertakings and coYenants hereinafter set forth, the

parties agree as follows-
sions to terms of the existing Agreement

Attachment A and Attachment B are deleted and replaced m their entirety by the
attached Attachment A, and Attachment B

Non-Collusion and Acceptance

The undersigned attests, subject to the penalties for perjury, that he/she is the contracting
party, or that he/she is the representative, agent, member or officer of the contracting party,
that he/she has not, nor has any other member, employee, representative, agent or officer of
the firm, company, corporation or partnership represented by him/her, directly or indirectly,
to the best of his/her lmowledge, entered into or offered to enter into any combination,
collusion or agreement to receive or pay, and that he/she has not received or paid any sum
of money or other consideration for the execution of this agreement other than that which

appears upon the face of the agreement.

All other matters previously agreed to and set forth in the original agreement and not
affected by this Amendment shall remain in full force and effect.

[Remainder of Page Intentionaily Left Blank]



In Witness Whereof, the parties, through duly authorized representatives, entered
into this agreement. The parties having read and understand the foregoing terms of the
contract do by their respective signatures dated below hereby agree to the terms thereof.

Honey Creek Railroad STATE OF INDIANA
Department of Transportation
By: : f - Recommended for approval by:
Prted Name: Williem £ Su:th
P Van 3
Ttde:_fI€S. o Deputy Commussioner

MMA Executed by:

Printed Name: l_awdc. K. Stecrep 7 3:,-'?)-} M
Title:me;\er 3. Bryan Nicol

Commissioner

Atftest:

Richard Whitney
Chief Financial Qfficer




Attachment A

Honey Creek Railroad, Inc.
Property Description of Collateral

Property purchased and origmally installed on the Sulfur Springs Line with the proceeds
of Loan No, IRSL-12 but now moved and re-mstalled to the Rush County Line
(described in Attached B):

1,880 6"x8"x8’6’, cross ties

Four railroad rails (relay rail — 100# PS rail)

16 pairs of bars (relay bars — 100# PS bars)

300 net tons of railroad ballast

All other rail materials and equipment to be used for rail rehabilitation for the
Honey Creek hne in Rushville

All of the above is to be removed form the Sulfur Springs Line and instaﬁed as track and
rail bed improvements on the real estate described in Attachment B.

Property already owned with will also secure Loan No. IRSL-12:

All cross ties, relay or otherwise

All railroad rails, relay or otherwise

All railroad bars, relay or otherwise

All railroad ballast

All other rajl materials and equipment making up the track structure and rail bed
of the real estate described in Attachment B



Attachment B:

The Rail Line beginning at the connection with CSX Transporiation and MP 23.8
in Rushville and continmng northward to end of track at MP 18.0 including the real
property, railroad nght-of-way, road bed, main track, sidings, industnal tracks, depots,
yards, storage and parking areas, culverts, bridges, buildings, structures, communication
and signal facilities, fixtures, and all other appurtenances located between said mileposts
all in “AS IS, WHERE IS” CONDITION AND WITHOUT ANY EXPRESS OR
IMPLIED WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY

WARRANTIES OF MERCHANTABILITY, HABITABILITY, OR FITNESS FOR A
PARTICULAR PURPOSE.



INDIANA DEPARTMENT OF TRANSPORTATION

ORIGINATING AGENCY:

ROUTING SLIP

Indiana Department of Transportation
Division of MultiModal Transportation

=There are two agreements attached. Each reguires an original signature. Please sign both copies.

f Ll‘
~r3 - ’
€13 -0k INDOT-Division of Muiti-Moda] Transportation

65_% 6!17/02_

e;g'\ Q!i?!cb

Bn jm/c:—

o o///?'_

ATIN: Mike Scime

ACTION: REVIEW CONTRACT
INDOT-Drvision of Mult-modal Transportanon
ATTN: Larry Goode

ACTION: REVIEW CONTRACT

ENDOT- Office of Interrnodal Transportation and Planning

ATTN Vaneeta M. Kumar

ACTION: SIGN SIGNATURE PAGES
FORWARD TO COMMISSIONER

INDOT-Office of the Commussioner

ATTN: J. Bryan Nicol

ACTION: SIGN SIGNATURE PAGES
FORWARD TO CHIEF FINANCIAL OFFICIER

INDOT-Office of Chuef Fmancial Officer
ATTN: Richard Whitney
ACTION:  SIGN SIGNATURE PAGES
FORWARD TO DEPARTMENT OF ADMINISTRATION

DEPARTMENT OF ADMINISTRATION
ATTN: Glenn R. Lawrence
ACTION: SIGN SIGNATURE PAGES
FORWARD TO STATE BUDGET AGENCY

STATE BUDGET AGENCY
ATTN: Betty Cockrum
ACTION: SIGN SIGNATURE PAGES
FORWARD TO OFFICE OF ATTORNEY GENERAL

OFFICE OF ATTORNEY GENERAL
ATTN: Stephen Carter
ACTION: SIGN SIGNATURE PAGES
FORWARD TO INDOT - MULTI-MODAL DIVISION

0 ORIGINATIN
Venetta Holifield -1474



INDIANA DEPARTMENT OF TRANSPORTATION

Multimodal Division
100 North Senate Avenue
Room N9D!
Indianapolis, Indiana 46204
(317) 232-1495 Fax: (317) 232-1499

FRANK O’BANNON, Governor
J. Brvan Nicol, Commissioner Writer’s Direct Line
NOTE TO FILE:

LOAN COLLATERAL CHANGED FROM SULPHER SPRINGS TO THE RUSHVILLE LINE

RUSH COUNTY

s LIEN FILED WITH RUSH COUNTY RECORDER 8/12/02
& LIEN FILED WITH SECRETARY OF STATE ON 8/22/02

HENRY COUNTY

& CONFIRMED WITH HENRY COUNTY RECORDER LIEN PURGED 8/98
% LIEN TERMINATED WITH SECRETARY OF STATE 9/5/02

Printed on Recycied Paper ¢ An Equal Opportunity Employer » hitp-//www.indot stete in us/dot/intermodal



Hepoy Counsy. Indisna

v = oz ey 2

ALL TRAT CERIAIN puoperty of the UZantoy, being a
poxtion aof the line of zallroad knoun &2 The Penn Cenmyel
Richmond Bxasch (a.k.a. the Honey Creekx Sacendary Tzack), and
identified as Line Code 8222 in the Racorde=‘s Qfiisn of
Banty County, Indizna in Recozd 251 at page 27; Surchexr
desexided as follows:

SITUATE in Pzaivie, Jelfexrson and Sulphur Springs in
Herxy County, Incdiana and

SEGINNING at Reilroad S=avion 7674+20, at app=oxinately
Rall=oza Mile Post 104.), also being Grantor‘s seuthasly
pcpexzy line in the Township of Praiczie us indicated ea
sheaz 1L of 7 in Exhibiz "3°; thence extending fa a
noxshwasterly dizection pass thzough the Towaship of
Jelfe=zon and the Town of Springs to app=aximztely
Railzoed #ile Post 110.05, being the naxhexly righ: of way
mun:of Rouze §00 Xezth, 23 iadicated on sheez 7 02 7 in

L‘ .!'-

HEING a pazt of postion of the sema premises which John
€. Eshl, as “tustee 02 the Pouperty 0f The Phid kia,
Beltimave zad Weshington Railwoad Company, Debto=, .
Coaveyznce Document No. PIiN-CRC-IF-28, dated Ke=eh 13, 1978
&nd secoexded on Ocraber 1§, 1378, in che Recorder’s Of2ice of
Ranxy Counsy, Indiana, in Record Beok 252 23 page 22fc.,
g=anted and conrveyed unto Consolidaved Rall Corparaszion.

Attachment B



INDIANA DEPARTMENT OF TRANSPORTATION
Multimaodal Division
100 North Senate Avenue, Room N9DI
Indinnapolis Indwng 46204
Fax (317) 232-1499

FRANK O'BANNON, Gaverno:
J Brvan Nicol. Commnsioner Wnter's Duect Line (317) 232-1491

March 25, 2002

Mr. William Smuth
Honey Creek Railroad
P.O. Box 646
Morristown, IN 46161

Dear Mr. Smith-

INDOT received the copy of the Honey Creek Railroad’s (HCRR) quit-claim deed and
purchase agreement. Thank you for providing these documents. They fulfill the requirements of
item 1 in my March 11™ letter. INDOT also acknowledges HCRR has begun discussions witk:
Railworks, Inc in an effort to provide an appraisal of the rail materials as requested in item 2 of
my letter.

Your letter of March 20™ makes no mention of 1tem 3 in my original request. That item
requested HCRR provide *“‘proof of clear title to the rail materials on the Rush County Line”. As
explained, INDOT intends to take 2 primary lien on the personal property (rail, ties, spikes,
plates, etc.) mak-ng up this line. Prior to executing this lien, HCRR needs to provide assurance
through a title company, that no other liens or mortgages exist using this property as collateral.

Once INDOT receives the information requested in items 2 and 3 of my March 11" letter,
we will prepare the documents to legally amend our existing loan agreement with HCRR. We
continue to anticipate recerving the required information by May 11". As previously stated, any
inability to reasonably comply with this request could result in INDOT immediately calling the
balance of the outstanding Industrial Rail Service Fund Loan (IRSF-13).

Michael Scime
Railroad Sect:on Manager

Frinted on Recycled Pager @ An Equal Opportunity Employer e htip //vww state in us/dobmulli-modal



INDIANA DEPARTMENT OF TRANSPORTATION

MultiModal Division
100 North Senate Avenue, Room N9G!
Indignapolss, Indiana 46204
(317) 232-1495 Fax: (317) 232-1499
FRANK O’'BANNON, Governor
J. Bryan Nicol, Commissioner Writer’s Direct Lme
May 24, 2002 ,
Mr. William Smith
Horey Creek Railroad
PO Box 646

Momstown, IN 46161
Dear Mr. Smith:
T=ank you for providing the materiais requested by the May 11% deadline. Enclosed are two
sopplemental loan agreements that transfer the collateral from the Sulfur Springs Line to the
Rosh Counry Line for Industrial Raii Service Loan Number 12.
Please execute both copies and retwrn to Mr. Michae] Scime at the following address:
Indiana Department of Transportation
MrultiModal Division
100 N. Senate Avenue — Room N901
Indianapolis, IN 46204
Oxnce returned, the contracts will be sent through the State signatory process, which may take up

to six weeks. If you have any questions, kindly cail me at (317) 232-1474 or Michael Scime at
(317) 232-1491.

Thajk you.
Venetta Holifield' Keefe %

Project Manager
Enc.
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SCIME, MIKE
e
From: SCIME, MIKE -
Sent: Thursday, August 22, 2002 S:00 AM
To: LOVEALL, LARRY
Cc: ‘mgran@Ilightbound.com’
Subject: RE. Honey Creek Railroad
LaWI

| spoke with Bl Smuth, President of the Honey Creek Railroad this moming in resoonse to your e-mail. | acvised
Bill that it was in his best interest to get his abandonment application filed with the STB as soon as possible. He
expressed some hesitation to do thus as he dossn™ want the rgnt-of-way to revert (as it waule arce the STB approves ar
abandonment)

As an aiternative, Honey Creek pians o mstruct its M-of-W contractor ‘o remove the crossbucks and any crossing
signals and to conspicuously remove a section of rail or both sides of each crossing  Once this 1s cone, hazardous
matenals trucks and schoot buses are no longer requirec to stoo ar the "crossings”.

Bilt - Please let Lar-y Loveal! at cur Greenfield D'sict know when you pian to have this werk staned and
completec. His phore number 1s 317-462-7751

Thnanks.
~—Qnginal Message—
From: LOVEALL, LARRY
Sent: Wednescay, August 21, 2002 8:33 AM
To: SCIME, MIKE
Subjact: =ioney Creek Railroac

F

Interested on where the abandonment status of this railroad
Recently a new comoany has relocated here and transparts hazardous waste, we have receved several inquiries

of the safety 1ssue surrounding the fact that the general public knows there are no trams possibie on this frack
and do not slow down will not expect these haz mat trucks to be stopped at these crossings. Let me know
LaVon



Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

REBUTTAL STATEMENT OF FACTS AND ARGUMENT OF HONEY CREEK
RAILROAD AND REPLY TO MOTION TO REOPEN AB-865-X AND
RECONSIDER DECISIONS THEREIN AND TO CONSOLIDATE
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RICHARD R. WILSON, ESQ.
Counsel for Honey Creck Railroad, Inc.
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Suite 100

Altoona, PA 16601
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(814) 944-6978 FAX

William Keaton, Esq.

Of Counsel

KEATON AND KEATON, P.C.
126 West Second Street
Rushville, IN 46173-1874

July 11, 2007



Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

REBUTTAL STATEMENT OF FACTS AND ARGUMENT OF HONEY CREEK
RAILROAD AND REPLY TO MOTION TO REOPEN AB-865-X AND
RECONSIDER DECISIONS THEREIN AND TO CONSOLIDATE
AB-865-X AND FD 34869

LEGAL ARGUMENT
L. INTRODUCTION
Even those not versed in the law recognize the centuries-0ld maxim that “ignorance
of the law is no excuse” This maxim, deeply embedded in the Amencan legal tradition,
reflects a presumption that citizens know the requirements of the law. The benefits of such a
presumption are manifest. To allow an ignorance of law excuse would encourage and

reward indifference to the law, Martin v. U.S,, 2007 W.L. 1722399 (S.D. Ohio, June 11,

2007)

In this proceeding, it is admitted that Respondent Gary Roberts removed, cut up and
converted railroad tracks and ties located within the right of way of the Honey Creek
Railroad Company (“HCR™) without notice to or consent of HCR. Mr. Roberts asserted in

state court that the HCR line was abandoned prior to his removal of the tracks citing the fact



that HCR had filed an abandonment exemption notice with the Board. (Petition of Honey
Creek Railroad, Inc. for Declaratory Order, Exhibit C.) What Mr. Roberts apparently did
not know and failed to ascertain was whether HCR had fully complied with the STB’s
abandonment conditions including the abandonment consummation notice filing
requirements i 49 C.F.R. §1152.29(e)(2). This was information which Mr. Roberts could
have easily obtained from HCR or from the STB but he failed to do so.

Upon referral to the Board of the narrow and limited question of the application of
the Board’s abandonment consummation regulations under Section 32-23-11-6(a)(2) of the
Indiana Statute, Roberts now mounts a desperate collateral attack on the merits of HCR’s
abandonment anthorization and the Board’s jurisdiction over the HCR hne by filing a
Motion to Consolidate, Reopen and Reconsider the HCR abandonment proceeding in STB
Docket No. AB-865-X. In addition, Mr. Roberts has requested an opportunity to present oral
argument to the Board.

The relief sought by Mr. Roberts is not supported by the facts of this case or
applicable law. The evidence of record conclusively establishes that the STB has
jurisdiction over the HCR rail line and that there 1s no basis under the Board’s regulations to
consolidate, reopen and reconsider the AB-865-X proceeding. Moreover, there has been no
de facto abandonment of the Sulphur Springs line by HCR prior to HCR’s filing of its
exempt abandonment notice with the Board in 2004 nor could HCR consummate the
Board’s abandonment authorization without complying with the Board’s consummation
notice filing requirements.

Mr. Roberts’ pleadings before the Board seek relief for a problem of his own

making. He has removed and destroyed personal property belonging to HCR (i.e. valuable



railroad tracks and switches) without confirming the ownership of those matenals. Thus, he
stands before the Board with unclean hands asking the Board to aid in his defense of HCR’s
state law claims. For reasons of justice, fairness and the proper administration of the
Board’s rail abandonment policies, the Board should reject Mr. Roberts challenge to its
Jjurisdiction and his attempts to reopen the AB-865-X proceeding. Rather, the Board should
confirm the Board’s continuing jurisdiction over the HCR line and render an advisory ruling
as requested by the Henry County Circuit Court.

18 FACTUAL EVIDENCE AND ISSUES

In the section of lus Reply captioned “Statement of Facts”, Respondent presents a
number of factual allegations which are refuted in Mr. Smith’s Verified Rebuttal Statement.
In addition, Respondent makes a number of critical admissions which establish that HCR
operated as a common carrier railroad and retained its status as a regulated common carrier
railroad not withstanding the collapse of the Mormstown Grain Company storage bins and
HCR'’s interim removal of 2.2 miles of track from the Sulphur Springs line after that
collapse.

First, Mr. Roberts admits that grain shipments originated at Sulphur Spring were
handled on an FOB ongin basis (Respondent’s 6/26/07 Memorandum in Reply, p. 1).
Freight charges for movements from Sulphur Springs were billed on a collect basis to
consignees or third parties located at numerous out of state locations, mostly in the South.
These facts are confirmed by the shipping documents appended to Mr. Smith’s Verified
Statement. (Smuth VRS Exhibit J-1). Freight charges were published by Conrail and more
recently Norfolk Southern 1n grain tariffs using the rate basis applicable to Muncie, Indiana.

Sulphur Springs, IN was held out by both Honey Creek Railroad and Norfolk Southern as an



active common carrier station in the Open and Prepay Station Tariff OPSL 6000. (Smith
VRS Exhibit J). In fact, Sulphur Springs was still listed in that tariff as an active common
carrier station in 2005 because HCR has not yet consummated its abandonment authority
and has yet to cancel its participation in that publication. (Smith VRS Exhibit J).

Mr Roberts also attempts to argue by analogy that because the physical
characteristics of the HCR Rushville line are similar of those of the Sulphur Springs line and
both were operated by HCR utilizing similar equipment and operating procedures, that both
lines should be characterized as “spur lines”. However, the salient and critical fact which
Mr. Roberts 1gnores 1s that the Rushville line was abandoned by Norfolk Southern in 1982
and was there after sold to Honey Creek Railroad by Indiana Hi-Rail Corp. (“IHRC") in
1993 as a private, noncommon carrier rail line to serve Morristown Grain’s Rushwville plant.’
The Board’s orders appended to Mr. Smuth’s statement and the sale documents between
HCR and IHRC confirm the sale of this line as a private line without the common carrier
rate and operating obligations imposed in the Conrail transaction. (Smith VRS Exhibits A,
C, D and E) In contrast, the Sulphur Spnings line was not abandoned by Consolidated Rail
Corporation but was sold as a common carrier branch line to HCR and HCR obtained ICC
acquisition authority to acquire and operate that rail ine as a common carrier railroad.
(Smith VRS Exhibit F). Throughout its operation of that line, HCR and its connecting
carrier, Conrail, and subsequently Norfolk Southemn held themselves out to the public

through published tanffs? and the Open and Prepay Station List to provide interstate

! HCR has been requested to provide common carner rail service on the Rushville line by another potential
new shipper and wall likely file an exemption notice for that line with the Board mn the near future

? Conrail and Norfolk Southern published tarifF rates for corn and other grams usng a based mileage scale
applicable to all parties 1n Indiana and other states. See Venfied Rebuttal Statement of Ken Pritchard
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common carrier rail service for traffic which originated at Sulphur Springs and was shipped
1n interline service to out of state destinations on a joint line move with Norfolk Southern.

The factual arguments and assertions presented by Mr. Roberts’ concerning the
alleged non-compliance with Indiana DOT filing of train schedules and tariffs are simply
irrelevant. Obviously, HCR did not operate schedu!ed railroad service and as a common
camner it was not required to do so by the STB or by the FRA. Thus there was no schedule
to file with INDOT. Moreover, as an origin switching carrier which recerved its revenues
through absorbed switching payments from Norfolk Southern, HCR published no tariffs but
received its payment from NS under the terms of Appendix J to the Conrail Purchase and
Sale Agreement. As a switching agent for Norfolk Southern, HCR’s requisite holding out of
common carrier service was achieved through the hsting of Sulphur Springs as a joint
HCR/NS station and the publication of common carnier taniff rates by NS which were made
applicable to shipments originating from the Sulphur Springs station under the Conrail sale
agreements.

Moreover, the contention that HCR abandoned all use of the Henry County “spur” in
the 1990s is simply not factually accurate. HCR did not abandon 1ts rail line; Morristown
Grain Co. closed its Sulphur Springs plant after its grain bins collapsed and rail shipments
from Sulphur Springs ceased. (Smith VRS Exhibit K). Mr. Smith’s Venfied Statement
indicates that HCR continued to maintain ownership of the Sulphur Springs rail line and
tracks and retained the capability to reinstitute rail service m the event that the Morristown
Grain Sulphur Springs plant was reopened. The fact that the closing of the Mornistown
Grain Sulphur Springs plant was not conclusively determined until 2004 is not attributable

to any act or omission of HCR or on HCR’s unwillingness or inability to provide common



carrier rail service upon reasonable request. Nor did HCR take any steps between the
collapse of the Morristown Grain Sulphur Springs grain bins and its application for STB
abandonment exemption notice to permanently sever its rail line from the national interstate
rail system or preclude 1ts reinstitution of rail service upon the reasonable request of any
other rail shipper. The question of whether a rail carrier has abandoned service on a rail line
is a question of intent to be determined from all the facts and circumstances. In this case, the
unequivocal and unrefuted testimony of Mr. Smith is that HCR did not intend to abandon
rail service on the Sulphur Springs line until Morristown Grain determined that its Sulphur
Springs plant would not reopen, and then HCR filed its exemption notice with the STB in
2004,

Not withstanding the concerns raised by Indiana DOT with respect to its security
interest in the Sulphur Springs line, those facts have no bearing on the common carrier status
of HCR. Furthermore, these concemns on the part of Indiana DOT were resolved to the
satisfaction of that agency Mr. Smith provided Indiana DOT with valid and legitimate
justifications for deferring the HCR abandonment decision in light of potential adjacent
landowner claims against the railroad right of way and the possible reopening of the
Morristown Grain/Sulphur Springs plant. Indeed, those 1ssues are still under active
consideration by Mr. Smith today given recent inquiries concerning the possible sale of the
Sulphur Springs plant and the HCR/Sulphur Springs line for reinstitution of rail service by
other firms. The generic references in the INDOT correspondence to “abandonment” only
confirms the misunderstanding by the INDOT staff of what a railroad can do with its track

or an inactive rail line.



Finally, Mr. Roberts makes much ado about the paving over of several crossings on
the Sulphur Springs line but fails to point out to the Board that the testimony presented by
the Henry County roadway crew is inconclusive and is directly contradicted by the fact that
the HCR rail line continued in operation and handled multiple interstate rail shipments long
after the ime which the Henry County crew claimed to have paved over the Honey Creek
crossings. (Smith VRS Exhibit J). Mr. Roberts tries to use this inconclusive deposition
testimony to aid his contentions of de facto abandonment. However, it is clear that the
paving over of certain HCR at grade crossings on the Sulphur Springs line occurred after the
Mornstown Grain plant closed down. Moreover, with the exception of the State Route 36
crossing at Sulphur Springs, crossing photos presented by Mr. Roberts do not clearly depict
that the paveover involved removal of the rails, they simply show the placement of asphalt
over the rails in the roadway. But even if rails were removed at the crossings, those rails can
be reinstalled 1n order to resume rail service. Mr. Smith testified that this paving over was
not an impediment to reinstituting rail service on the line in the event that Momstown Grain
Sulphur Spnings plant were reopened. (Smuth Deposition p. 94). Moreover, this is not a case
where HCR encouraged the paveover of the rail lines in order to frustrate the provision of
common carrier rail service. In this case, the facts establish that with the closure of the
Morristown Grain plant, there were no other active shippers on the Sulphur Springs line and
there was no immediate prospect that HCR would be asked to provide common carrier rail
service, absent reopening of the Morristown Grain/Sulphur Springs plant.

In summary, despite efforts on the part of Mr. Roberts to utilize the information he



obtained through discovery and depositions’, none of that information and testimony is
relevant to the 1ssues before the Board in this proceeding. HCR did not refuse to provide
rail service, it ceased rail operations only because Morristown Grain Company’s grain bins
collapsed and the plant closed. Litigation between Morristown Grain Company and its
msurance carrier extended over several years and, as a consequence, it was not possible to
determine unti] 2004 that the plant would not be reopened. In the meantime, HCR removed
and utilized the 132 pound rail from the mactive Sulphur Springs line on its private line in
Rushville and Henry County highway crews sometmme after 2000 paved over certain
crossings. However, Mr. Smith stated that HCR was fully prepared to reinstall the track and
clear the paved over crossings if the Morristown Grain plant at Sulphur Springs reopened.
(Smith VRS p. 9) Finally as the Board 1s well aware, if the plant had reopened, Norfolk
Southern had a statutory obligation to reinstall its switch connection with HCR at New
Castle, Indiana and to resume offering common carner rail service consistent with the tariff
rates published for application to the Sulphur Springs station. These facts do not establish a

de facto abandonment prior to HCR filing its abandonment exemption notice with the STB.

The facts presented by Mr. Roberts also confirm the testimony of Mr. Smuth that the

3 At vanous points mn 1ts pleading, Respondent complains that HCR has not provided complete discovery
These claims are dismgenuous for several reasons. Fmrst, Respondent sought discovery of documents and
transactions going back to 1993 from HCR, thzee years after HCR obtamned abandonment authonzation from
the Board Given this tume lapse, 1t 1s not unusyal that HCR's files on its Sulphur Sprmgs operations were
fragmentary or ncomplete  Respondent was also accorded extensive depositions, and HCR attempted to
cooperate to the fullest extent possible in Respondent’s document production At no trme did Respondent seek
a Motion to Compel further document production. Respondent also complans that HCR was able to obtam
and produce documents regarding 1ts commercial and operating relationships with Norfolk Southern when NS
dechined to provide that information to Respondent. However, Respondent agamn failed to pursue discovery
enforcement procedures agamst NS available to it under the Board's mles and now objects to the very
wnformation which 1t sought from NS after HCR made those documents available to Respondent upon their
receipt from NS Moreover, it 15 well established that hearsay evidence such as the documents provided by NS
to HCR are admussible m admmistranve heanings particularly where, as here, they clearly constitute routmgly
mantamed busimess records bearng on the 1ssue in dispute  Thus, 1t 1s evadent that what Respondent really
objects to 18 the production of evidence that under cut hus factual assertions.
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Sulphur Springs line was not a spur track used solely for switching purposes but was a
branch line used to originate interstate rail shipments through interchange with Norfolk
Southern at New Castle, Indiana. Mr. Smith testified that unit trains were switched to and
loaded on the rail siding adjacent to the Sulphur Springs Iine at the Morristown Gram plant
(Smith Depo. p. 88-91; Smith VRS Exhibit H), but Ehe line between Sulphur Springs and
New Castle, IN was used exclusively in interstate line haul transportation.

Finally, given the absence of rail traffic on the Sulphur Springs line after the grain
bin collapse, HCR did not continue expenditures for track maintenance and weed control.
However, the physical appearance of a railroad right of way and the absence of rail
operations has never been the test for determining whether or not a line is abandoned. Mr.
Roberts owned property in the immediate vicinity of the Morristown Grain/Sulphur Springs
plant. He clearly knew that the plant had closed and that HCR had ceased rail operations.
He had the means and the ability to inquire and determine for himself the exact status of the
HCR rail line and the personal property situate thereon. Moreover, as a prudent
businessman, Mr Roberts could and should have sought the advice of knowledgeable
counsel before taking 1t upon himself to remove rail from the HCR right of way. If Mr.
Roberts sought advice of counsel and was mcorrectly advised as to his nghts and legal
obligations, then Mr. Roberts has adequate redress for incorrect legal advice in state court.

In conclusion, the factual evidence and arguments presented by Mr. Roberts in this
proceeding are niddled with inaccuracies, critical omissions, and have been coopered
together in order to bolster legal arguments which are mapplicable to the facts of this case

and have no merit.
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. LEGAL ARGUMENTS

1. The facts of record establish that HCR has always been a common carrier
railroad subject to the STB’s jurisdiction.

In his reply statement, Respondent presents a succinct summary of the law regarding
what constitutes a “rail carrier” for purposes of STB jurisdiction. However, proper
application of that law to the facts of record in this proceeding establishes conclusively that
HCR is a common carrier railroad over which the Board has jurisdiction.

Under the Conrail purchase and sale agreement (Smith VRS, Exhibit E), HCR
agreed to acquire and operate the Sulphur Springs line as a common carrier railroad and to
obtain ICC authority to do 50. In conjunction with this transaction, HCR filed a §10901
application to obtain ICC exempt acquisition and operating authority and that notice was
issued by the ICC in 1993 in Docket No. 32332. (Smith VRS, Exhibit F) HCR also agreed
to be compensated for its rail services by Conrail through an absorbed allowance paid by
Conrail from the line haul revenues generated by rail shipments originated at Sulphur
Springs by HCR. HCR’s operating and rate relationships with Conrail are set forth in
Appendices H and J of the Conrail Purchase and Sale Agreement. The Board has long
recognized that it is common practice for short line carrers to act as agents for line haul
carners. A.S. Pringle and Co., Inc. v_Atlantic Coastline R. Co., 278 ICC 655, 657 (1950).
An agency relationship exists in part because the line haul carrier abscrbs the short line
carrier’s charges. Also the fact that bills of lading are issued in the name of line haul carrier
only and not the short line carner and that the line haul carrier and short line carrier do not

publish a joint rate or share the division of that rate are indicia of an agency relationship.

South Carolina Railways Commssion v. Seaboard Coastline Railroad, 365 ICC 274 (1981).
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When Norfolk Southern Corporation acquired its share of Consolidated Rail
Corporation, it succeeded to Conrail’s obligations under the purchase and sale agreement
with HCR. HCR’s relationship with Norfolk Southern is confirmed by the Norfolk Southern
Shortline Marketing Profile (See Smith VRS Exhibit 1.) Moreover, both NS and HCR held
out Sulphur Springs, Indiana as a common carrier rail station in the Open and Prepay Station
List Tariff OPSL 6000. (See Smith VRS Exhibit J). Through these arrangements, HCR and
NS held themselves out to provide common carrier rail service to the public from Sulphur
Springs, IN.

Moreover, HCR did not conduct rail operations solely to transport Mornstown Grain
Company commodities as a private carrier. Momstown Grain operated its grain storage
silos for other grain owners and sold its own grain and that of its customers to other parties
on an FOB origin basis.* Thus the grain transported by HCR belonged to different owners
and the rates to transport that grain were paid by the consignee purchasers or third party
payors, not Morristown Grain Company. The HCR Sulphur Springs line was therefore was
not a private carrier operation because Morristown Grain did not own or have any beneficial
interest in the commodities transported. Cf. Association of P.C. Dock Longshoreman v.
Pittsburgh & Conneault Dock Co., et al., 8 ICC 2d 280 (1992) where the Commission held

that the terminal carrier met the “holding out” requirement of common carriage by virtue of

its relationship with another railroad and the fact that it transported freight by rail for more

* Domestically within the United State and Canada, the term 1s used in two common phases, “FOB ongmn™ and
“FOB destinahon” to distinguish when the utle of goods passes from the seller to the buyer. Under the term of
“FOB ongin”, the title of the goods passes to the buyer at the shipping pomt. Similarly, under the term of
“FOB destination™, the title of the goods passes to the buyer when the goods amive at thexr destmation  The
distinction 15 important because 1t determmnes who pays for the shippmg costs of the commodity transported
*Whoever holds title to the commodaty at the time of 1ts shipping pays for its transportation costs unless
otherwise noted (e g Freight prepaid or freight collect) It 1s also umportant 1f the shipment is damaged m
transit smce the owner must file the freight claim 18 Williston on Contracts 852 11 (4% ed.)
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than a single entity. Moreover, a private track typically is purchased or built by a shipper to
serve only that shipper, moving only the shipper’s own goods, so there is no “holding out” to
serve the public at large. Deven’s Recycling Center, LLC — Petition for Declaratory Order,
STB Finance Docket No. 34952 (January 9, 2007). It is undisputed that Morristown Grain
Company did not own the Sulphur Springs line, 1t was acquired by HCR, a separate
corporate entity, under a §10901 Exemption Notice. Accordingly, in light of the foregoing
facts, the HCR Sulphur Springs line does not constitute a private shipper owned track.

Rather, it is a common carrier railroad track over which the STB has jurisdiction.

2. The HCR line is not a spur line; it is the entire line of HCR from which to
originate interstate shipments of grain under common carrier tariffs published by Norfolk
Southern applying the Muncie, Indiana rate basis to Sulphur Springs. Indiana.

Once again, Respondent provides a succinct summary of the law regarding what
constitutes a “spur line” for purposes of 49 U.S.C. §10906, but then misapplies the law to
the facts of record. In thns proceeding, HCR acquired the Sulphur Springs line “as a
common carrier line from Consolidate Rail Corporation under 49 U.S.C. §10901. HCR was
a new carrier and the Sulphur Springs line constituted its entire line of railroad to be used in
common carrier operations. The acquisition of any track that becomes the entire line of a
new common carrier railroad is subject to STB jurisdiction because, not withstanding the
use made of the tracks by its prior owner, the track was HCR’s entire line of railroad and
was not, as to HCR, a siding or a spur Effingham R.R. Co. — Petition for Declaratory
Order, 2 STB 606 (1997), Reconsideration Denied STB Docket No. 41986 (STB Served
September 18, 1998), Aff°d , United Transportation Union v. STB, 183 F 3d.606 (7
Circuit 1999). As a result of HCR's acquisition of the Sulphur Springs line, HCR preserved

the application of common camner rail tariffs to Sulphur Springs, Indiana so that the line
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could remain part of the national rail system to be used by various purchasers of grain from
Morristown Grain Company.
In determining whether a track is excepted track under §10906, the Board focuses on

the track’s intended or future use under the transaction at issue, which may differ from its

pastuse Nicholason v. ICC, 711 F2d 364, 367-68 (D.C. Cir. 1983). If track — even track
that is used for purposes such as switching — (1) will constitute the entire operation of the
new carrier; (2) permits the using carrier to extend its operations into, or invade, new
territory, and thereby alter the competitive balance between railroads; and/or (3) is essential
to the through movement of traffic from shipper to consignee, then it is deemed tobe a
railroad line subject to Board jurisdiction, rather than excepted spur or auxiliary track.
Rewview Trenton Railroad Company — Petition for an Exemption from 49 U.S.C. §10901 to
acguire an operator rail line in Wayne County, MI., STB Finance Docket No. C4040
(Service Date May 15, 2003). Applying the “use and/or intended use” test to the facts of
record, it is evident that shipments of grain were originated by various owners at Sulphur
Spnings, Indiana and were transported by HCR to New Castle, Indiana to be exchanged to
NS for further line haul movement to destinations throughout the South. Mr. Smith testified
in his deposition that HCR would use its locomotives to couple onto empty unit grain trains
left by NS on the HCR/NS interchange track at New Castle, Indiana and would pull them to
Sulphur Springs and onto the loading siding adjacent to the Morristown Grain plant. When
the cars were loaded, HCR would shove the loaded train from the siding out onto the main
line track and push the train back down the main line to the NS/New Castle interchange
track because there was no runaround track at New Castle. (See Smith Deposition Page 93,

lines 11-18) Thus the only switching and loading operations performed by HCR were on
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the siding in Sulphur Springs and the HCR movement of loaded 50 car unit grain trains from
Sulphur Springs to New Castle was part of the continuous, through line haul movement
from origin to destination.

Moreover, the tracks at Sulphur Springs were not stub ended because HCR could use
the loading siding to run around a cut of cars or a unit train for reverse moves to New Castle,
Indiana. Under its Agreement of Sale with Conrail and Conrail’s successor in interest,
Norfolk Southern, tariffs applicable to Sulphur Springs, Indiana were published by NS and
both HCR and NS maintained Sulphur Springs, Indiana as a common carrier station in the
OPSL-6000 tariff. Moreover, HCR originated grain trains at Sulphur Springs for interstate
shipments of grain; HCR did not merely provide local switching of the cars from one track
to another. Significant sections of the Sulphur Springs line contained 132 pound rail,
portions of which HCR removed from the HCR right of way and reinstalled in its Rushville
line on an intenm basis. Finally, the Sulphur Springs line was sold by Conrail to HCR as
common carrier track under §10901 and 1t does not cease to be subject to STB jurisdiction
simply because Conrail abandoned and removed its railroad tracks from the right of way
beyond Sulphur Springs. In Seminole Gulf Railway L.P. — Exemption to Acquire and
Operate — CSX Transportation, STB Finance Docket No. 31155 (November 30, 1987) the
ICC held that it properly exercised jurisdiction over 3.55 miles of 85 pound stub ended track
with no stations, platforms, or buildings, no record of regularly scheduled service and only
limited shipper use where the track was specifically included within the lines acquired under
an earlier notice of exemption. (Emphasis added)

Accordingly, the Sulphur Springs line constituted the entire common carner

operating line of HCR as a new railroad and enabled HCR to operate 1its line 1into new
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territory no longer served by any other rail carriers thereby preserving Sulphur Springs as a
competitive origin point within the Muncie rate basis area. The Sulphur Springs line was
also essential to the interstate through movement of unit trains from shippers to consignees
and was acquired from Consolidated Rail Corporation under a prior STB acquisition
exemption notice. Because of these facts, the Sulphur Springs line is deemed as a matter of

law to be a railroad subject to STB jurisdiction and not an excepted spur track.

3. There has been no de facio abandonment of the Sulphur Springs line because
the facts of record and the testimony of Mr. Smith establish that the line has not been
ermanently disconnected from the interstate rail system.

In his legal argument, Respondent asserts that the Board has no jurisdiction today
over the Sulphur Springs line because the rails were de facto abandoned prior to HCR’s
Petition for Exempt Abandonment Authority. In this instance, Respondent has failed to
accurately summarize the law and has misapplied incorrect law to the facts of record.
Roberts relies on RLTD Railway Corporation — Abandonment Exemption in Leelanan
County, M1, Docket No. AB-457 (Sub No. 1X) 2 STB 685, 1977 STB Lexis 281 (Service
October 30, 1997). However, RLTD applies only in those circumstances where the rail line
1s permanently severed from the interstate rail system creating a de facto abandonment.
However, the Board has held that where a rail line is “still connected to the interstate rail
system and has never been severed therefrom, there is no de facto abandonment depriving
the STB of jurisdiction. Yakima Inter Urban Lines Association — Abandonment Exemption
—1n Yakima County, WA, STB Docket No. AB-600 (Sub No. 1X) October 27, 2006.

The issue of what constitutes sufficient severance to constitute a de facto

abandonment has been addressed by the STB in several decisions. First, in Burlington

Northern Railroad Company - Abandonment Exemption — Between Klickatat and
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Goldendale, WA, STB Docket No. AB-6 (Sub No. 335X} and Burlington Northern Railroad

Company — Abandonment Exemption — in Klickatat County, WA, STB Docket No. AB-6
(Sub No. 346X) decided June 7, 2005 the Board found that “both BNSF and the trail owners

have provided evidence that BNSF specifically retans a connection between the trail and its

main line so as to allow for the potential reactivation of active rail service on this rail banked

’

right of way, and that KTC has obtained an easement connecting the trail to the national rail
system, which encompasses rights for rail reactivation in the event active rail service on this
line is restored. Thus, we cannot find on the record before us that the trail has been severed

from the interstate rail network ” See also Norfolk and Western Rarlway Company -

Abandonment Exemption — Between Cocomo and Rochester in Howard, Miami and Fulton

Counties, Indiana, STB Docket No. AB-290 (Sub No. 168X) (STB served May 4, 2005)
where the Board noted explicitly that alt that was required to preserve the connection

between a line which was claimed to be de facto abandoned and the national rail

transportation system was for a former railroad right of way to connect to an active section
of the national rail transportation network. In Atchinson Topeka and Sante Fe Railway Co.
— Abandonment Exemption — In Lion County, KS, STB Docket No. AB52(Sub No. 71X)

(June 11, 1991), the ICC addressed the issue of track removal.

... where a carrier decides to extinguish or reduce service and/or remove
track, the carrier’s common carrier obligation remains and the line’s status continues
to be that of a line of railroad subject to the Commission’s abandonment jurisdiction.
These decisions also stand for the proposition that a carrier may not escape our
abandonment jurisdiction simply by terminating service or removing track. For
example, in the recent case of Colorado Springs, (Finance Docket No. 31271, City of
Colorado Springs and Metex Metropolitan Distnct — Petition for Declaratory Order —
Abandonment Determination, (served March 31, 1989)) we declared that a rail
carmer should not unilaterally terminate its common carrier obligations simply by
claiming that circumstances had made the line an exempt spur. As we noted in
Colorado Springs, the carrier removes track on its own 1nitiative at the nsk of having
to restore the track to meet its common carner obligation should service be

requested. Removal of track alone does not extingwish a carrier’s common carrier
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obligation over a nght of way nor does it terminate our jurisdiction over the right of
way. In Bushboom, the Seventh Circuit has ruled, that if a carrier were found to
have improperly abandoned line or if abandonment authority to do so was improperly
given, the carrier could be required to restore the line to the status quo ante. Thus,
the fact that track here has been removed by Sante Fe is not dispositive of the track’s
status.

Because this track was clearly part of a rail line at one time, we find that it
cannot be converted into an exempt spur and the Commission divested of
jurisdiction over it solely through the railroad’s unilateral decision to change its use
of the track segment over time. To find that this is a spur would be inconsistent with
our well established policy that where a carrier decides to reduce or cease service
and/or remove track, the carrier’s common carrier obhgation remains until
appropriate abandonment authority is obtained. As Sante Fe states, there are many

branch hines on which railroads only store cars, or where segments of track have been
removed for safety or other reasons. Yet it has never been held that these acts are

sufficient to deprive the Commission of jurisdiction over a request to abandon the
line. Moreover, there are many instances where a railroad has sought to abandon

only 2 part of the line, with no expectation that thus action would change the status of
the track which is not abandoned. Based on well established case in this area, we
find that this track remains a railroad line until the Commission authorizes its
abandonment. (Emphasis added.)
The Board’s decision and discussion of these issues in Docket No. AB-52(Sub No. 71X)
effectively disposes of Roberts’ contentions that the Sulphur Springs line was a spur track
exempt from STB jurisdiction or that HCR's removal of rail from the Sulphur Springs
severed the line from the national raii network and thereby deprived the Board of its
abandonment jurisdiction.

Under these decisions, the Board has conclusively determined that neither the
removal of railroad tracks nor the paving over of rail crossings on a dormant piece of rail
line constitutes severance of a rail line from the national rail transportation system. In AB-
290 (Sub No. 168X}, the Board observed: “petitioners claimed that a portion of the (track)
segment has been paved over. Norfolk Southem Railroad acknowledges that there may have

been some paving over, because the line segment 1s currently dormant, but it argues that this



would not preclude the use of this segment to hnk the southern segment to the interstate rail
network at some point in the future.” The Board found no severance of the Norfolk
Southern line in that proceeding,

Having misstated or 1gnored the factual distinctions in RLTD, Roberts compounds
this error by misstating and mischaracterizing the facts of record. First, he claims HCR was
not an interstate carrier when in fact the evidence of record clearly establishes that HCR
originated interstate rail shipments from Sulphur Springs to destinations in the southermn
United States. By originating these shipments moving in interstate commerce, HCR
qualifies as an interstate rail carrier.

Moreover, Roberts asserts that Mr. William Smith, the owner of HCR had the
objective mtent to abandon the Sulphur Springs line prior to August 2004. In support of this
contention, Roberts argues that the Morristown Grain line north of Sulphur Springs was
abandoned by Conrail in 1993 thereby severing the Sulphur Springs line from the interstate
rail network at one end. That indeed 1s what Conrail did beyond Sulphur Springs but
Conrail’s actions with respect for the line beyond Sulphur Springs have nothing to do with
Mr. Smith’s objective intent with respect to the line from Sulphur Springs to New Castle,
Indiana.

Next, Roberts argues that the tracks have been unusable since key crossings were
paved over in 1996. First, that argument is factually incorrect because as evidenced by
Exhibit J of Mr. Smuth’s verified statement, the testimony of the Henry County highway
crews confhcts with the fact that HCR continued to originate rail shipments from Sulphur
Springs throughout 1999 until the Morristown Grain bins at the Sulphur Springs plant

collapsed in late December 1999 and January 2000. Moreover, as indicated in the Norfolk
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and Western decision, paveover of a dormant rail line does not preclude the reinstitution of
rail service on those lines and is not deemed to be a severance of the rail line for purposes of
de facto abandonments.

Roberts contends that the sole use of the line was to move hopper cars back and forth
to the elevator which collapsed and became inoperable in 1999. However, this argument
conflicts with Roberts’ claim that the tracks became unusable as a result of crossing
paveovers in 1996. Moreover, as previously discussed, where the use of a line is to move
loaded hopper cars from an origin to interstate destinations, the line cannot constitute a spur
and is not exempt from STB jurisdiction under §10906. Mr. Smith describes the litigation
that ensued after the gramn bin collapse and which left the resumption of rail shipments from
the Sulphur Spnings plant unresolved until 2004 when HCR made its decision to pursue an
abandonment exemption notice.

Next, Roberts argues that HCR's removal of 2.2 mles of 132 pound rail from the
portion of its track just north of the N&W interchange at New Castle, Indiana constitutes a
severance or disconnection of the Sulphur Springs line from the national rail transportation
system. This contention however does not establish Mr. Smith’s objective intent to abandon
the Sulphur Springs line. Mr. Smith’s testimony establishes conclusively that he recognized
that shouid the Sulphur Springs plant be reopened for grain business, he would have
reinstalled rail in order to resume common carrier rail service to and from that plant.

Roberts also asserts that Norfolk Southern removed its switch which connected its
track at New Castle, Indiana to the Sulphur Springs line. However, as noted by the STB
decisions dealing with the severance issue in the de facto abandonments, removal of

switches and track does not constitute a severance of a rail line from the national rail
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transportation system. Indeed, if the Sulphur Springs plant could have been reopened,
Norfolk Southern and HCR were under a statutory obligation pursuant to 49 U.S.C. §10742
to provide reasonable facilities for interchange of traffic which would have required them to
restore the switch and track connections between the two lines for interchange purposes.

There is no evidence whatsoever that Mr. Smith removed “almost half the track by
February 2002.” He had removed 2.2 miles of track as noted above and several section of
132 pound rail north of the Sulphur Springs plant which were not necessary for rail
operations. The fact that he did not initially report to INDOT the removal of the rails
covered by the loan security agreement has nothing to do with whether or not he objectively
intended to abandon the line and suggests instead that this oversight on his part is evidence
of an intent not to abandon the line or change the status of the line or 1ts future potential for
rail use. In February 2002, Mr. Smith upon inquiry from INDOT stated that he had removed
the rail but he never stated that the line had been “severed” nor has HCR even conveyed its
operating right of way to a third party.

Finally, once again ignoring the documents in the Conrail sales agreement which
describe the rail operations and rate relationships between HCR and 1ts connecting Class I
carrier, Roberts argues that HCR did not file an operating time table or operating rule book
with INDOT as though that were any indication of whether the line was abandoned. Roberts
also asserts that HCR made no filing of any type with the STB between its 1993 acquisition
of this rail ine and its 2004 abandonment application. This statement is completely
gratuitous in as much as HCR had no reason to make an STB filing during that time period.

Roberts asserts that HCR intentionally delayed filing for abandonment because it did

not want its right of way to revert. This fact does not establish any objective intent to

21



abandon, rather it establishes a valid concern on the part of HCR pot to abandon the rail line
and to preserve the rail corridor duning the penod 1n which Morristown Grain’s litigation
with 1ts insurance carrier presented the possibility for reopening the Sulphur Springs plant
and reinstituting rail service to the plant.

Finally, Mr. Roberts asserts that there was a blighted condition of track which caused
flooding and damage to Mr. Roberts’ property. This may have given rise to a civil claim by
Mr. Roberts in state court but it provides no evidence whatsoever of an objective intent to
abandon because it is black letter law that non use of a railroad right of way does not
constitute abandonment.

Not withstanding these factual arguments, Roberts acknowledges that a railroad may
shift traffic or rails without conclusively deciding that the right of way will no longer be
used for railroad purposes. That 1s precisely the facts of this case given that HCR's future
operation of the Sulphur Springs line remained 1n doubt until 2004 when it became evident
to Morristown Grain that its litigation with its insurance carrier would not result in the
reopening of the Sulphur Springs plant and the resumption of rail service by HCR. Thus the
actions taken by HCR from 1999 to 2004 provide no indication of any objective intent to de

Jacto abandon the Sulphur Springs line. Rather, just the opposite 1s the case. HCR ceased
operations, tried to utihize its rail assets 1n connection with other HCR rail operations
recognizing that with a favorable resolution of Morristown Grain’s dispute with its
nsurance carrier, it mght be possible to reopen the Sulphur Springs plant and resume rail
shipments via HCR from that plant. Furthermore, not withstanding all of these factual

allegations, none of these assertions, even if true, would constitute a de facto abandonment
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because the Sulphur Springs ine has never been severed from the national rail transportation
system.

4 HCR has yet to consummate the STB abandonment authorization because it
has not fully complied with the provisions of 49 C.F.R.§1152.29 (e)(2) and has obtained
proper extensions of its consummation notice filing date from the Board.

s

49 C.F.R.§1152.29(e)(2) provides:

A railroad that receives authority from the Board to abandon a line (in a
regulated abandonment proceeding under 49 U.S.C. 10903, or by individual or class
exemption 1ssued under 49 U.S.C.§10502) shall file a notice of consummation with the
Board to signify that it has exercised the authority granted and fully abandoned the line (e.g.,
discontinued operations, salvaged the track, canceled tariffs, and intends that the property be
removed from the interstate rail network). The notice shall provide the name of the STB
proceeding and its docket number, a brief description of the line, and a statement that the
railroad has consummated, or fully exercised, the abandonment authority on a certain date.
The notice shall be filed within 1 vear of the service date of the decision permitting the
abandonment (assuming that the railroad intends to consummate the abandonment). Notices
will be deemed conclusive on the point of consummation if there are o legal or regulatory
barners to consummation (such as outstanding conditions. including Trails Act conditions).
If, after 1 year from the date of service of a decision permitting abandonment, consummation
has not been effected by the railroad’s filing of a notice of consummation, and there are no

legal or regulatory barriers to consummation, the authority to abandon will automatically
expire. In that event, a new proceeding would have to be instituted if the railroad wants to

abandon the line. Copies of the railroad’s notice of consummation shall be filed with the
Secretary of the Board. In addition, the notice of consummation shall be sent to the State
Public Service Commission (or the equivalent agency) of every state through which the line
passes. If, however, any legal or regulatory bamer to consummation exists at the end of the
1-year time period, the notice of consummation must be filed not later than 60 days after
satisfaction, expiration or removal of the legal or regulatory barrier. For good cause shown,
a railroad may file a request for an extension of time to file a notice so long as it does so
sufficiently in advance of the expiration of the deadline for notifying the Board of
consummation to allow for timely processing. (Emphasis added)

In its August 20, 2004 Order, the Board in accordance of §1152.29(e)(2) imposed as
a condition to exercising the abandonment authority granted that HCR file notice of
consummation with the Board to signify that HCR had exercised its abandonment authority

and fully abandoned the line The Board’s Order also stated, as does §1152.29(e)(2), that *if
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consummation has not been effected by HCR’s filing of a Notice of Consummation by
August 20, 2005 and there are no legal or regulatory barriers to consummation, the authority
to abandon will automatically expire.” In accordance with this Order and §1152.29(e)(2),
HCR had considered possible railbanking of its right of way but was not able to conclude an
agreement to do so with a tra1l organization. HCR had yet to remove its rail from the paved
over crossings and other sections of its right of way when Mr. Roberts decided to remove
HCR’s rail from that portion of its right of way runming through the Roberts property. Asa
consequence of Mr. Roberts' actions, it became necessary for HCR to preserve the
regulatory status quo with respect to its abandonment proceeding pending resolution of the
civil action which HCR initiated aganst Mr. Roberts 1n state court. HCR did so by seeking
an extension of the condemnation notice filing date from the Board in accordance with
§1152.29(e)(2).

At the ime HCR sought its first extension, 1t had not fully exercised the STB’s
abandonment authority because it had not cancelled its participation in the Open and Prepay
Station List tariff, OPSL 6000 which lists Sulphur Springs, Indiana as an HCR common
carmier ral station. (Smith VRS Exhibit J) In addition, HCR had not removed all of its rails
from the HCR right of way and therefore could not have yet restored disturbed soil to
original grade or reseeded disturbed areas with native flora as directed by the Board. Asa
result of Mr. Roberts’ trespass on and conversion of HCR's real and personal property, HCR
decided to defer the removal of its rail line from the interstate rail network pending the
outcome of 1ts litigation with Mr. Roberts. These steps have been taken by HCR not to
manipulate the Board’s regulatory procedures but rather to protect the legitimate property

rights afforded HCR as a common carrier railroad under Indiana and federal law.



In contending that a railroad can consummate STB abandonment authorization
without filing a notice of consummation, Roberts constructs a contrived and circular
argument that effectively abrogates the regulation it purports to construe. Section
1152.29(e)(2) is premised on the well established principle that STB abandonment authority
1s permussive, not mandatory. Once granted, a rail carrier may choose not to use that
authority and retain its rail line in common carrier status as part of the interstate rail
network. Accordingly, until the carrier files the notice of consummation with the Board
within the prescribed time, the rail line 15 deemed as a matter of law to retain its common
carrier status not withstanding any other actions or indicia of abandonment by the railroad.

The entire purpose for the Board’s consummation notice regulations was to dispense
with the “all the facts and circumstances™ test for effective abandonment consummation
which had to be litigated on a case by case basis. In Ex Parte No. 537, Abandonment and
Discontinuance of Rail Lines and Rajl Transportation Under 49 U.S.C.§10903 (Service Date
December 24, 1996) 1 STB 894, 1996 WL 734579 (S.T.B.), the Board noted that its staff
resources had been repeatedly engaged in protracted court cases liigating abandonment
consummation 15sues’.

Roberts asserts that while the Board adopted a consummation notice filing
requirement, it then indicated that if a consummation notice was not filed “we would
continue to look at other facts and circumstances to determine if consummation of the

abandonment had occurred.” However, Roberts fails to point out that this statement was

taken from the STB notice of proposed rule making, 61 F.R 11174-02, and that statement

3 Pettioner’s counsel was a participant in the oral argument m Conrail v_STB, 93 F3d 793 (D.C. Cir 1996)
when the Court admomshed STB counsel that the Board should 1ssue regulations establishmg a consummaton
notice fihng requirement
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was pot adopted in the Board’s final rules approved in its December 24, 1996 decision in Ex
Parte No. 537. In response to comments received in that rulemaking, the Board decided to
adopt the one year filing period for a notice of consummation after which if no notice was
filed, authority to abandon would automatically expire.

Thus the Board’s final rulemaking decision in Ex Parte 537 explicitly rejects
Roberts’ contention that consummation can occur without filing a notice or before a notice
is filed. His arguments are totally inconsistent with the concept of permissive abandonment
authorization and the freedom afforded rail carriers to exercise that authority or not.
Moreover, to construe §1152.29(e)(2) in a manner that would reinject the “all the facts and
circumstances™ test back into consummation notice procedures would again open the door to
the disputes and resulting litigation over consummation issues which these regulations were
adopted to prevent.

Roberts also asserts that “nothing in the language (of the regulation) ordains that
without a notice of consummation, consummation of abandonment carmot occur.” That
assertion, however, raises serious questions concerning Respondent’s reading
comprehension because the regulation provides explicitly that unless a notice of
consummation is filed within the one year period following abandonment authonzation or
an extension thereof, the abandonment authonzation expires. Not withstanding Roberts’
efforts to obfuscate the obvious, a common carrier rail line remains a common carrier rail
line subject to STB regulation unless and until a notice of consummation is timely filed with
the Board. This filing requirement is mandatory. See Norfolk and Westerm Company —

Abandonment Exemption — Between Kokomo and Rochester in Howard, Miami, and Fulton

Counties, Indiana, STB Docket No. AB-290(Sub No. 168X) May 4, 2005, Footnote 3. Until
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a carrier exercises the abandonment of authority it has received by filing a consummation
notice in accordance with 49 C.F.R.§1152.29(e)(2) the line is not abandoned and the
Board’s primary jurisdiction over the line continues. (Emphasis added) Almono L.P. —

Abandonment Exemption — In Allegheny County, PA, STB Docket No. AB-842X (STB
Service date January 28, 2004) See also Charles Barows. et. al v. Texican Mexican

Railway Company et al., 400 F3d 228, 205 U.S. App. Lexis 2495 (5™ Cir. 2005) (“Where an
abandonment order is conditional, the STB retains jurisdiction over a railroad right of way
unt1l it has been abandoned pursuant to the condition imposed by the agency.”)

Thus, Roberts’ arguments for abandonment consummation without a notice of
consummation are based on a strained and misleading reference to language contained in the
STB’s notice of proposed rule making which was not adopted by the Board in its final rules.
Accordingly, Roberts’ contrived interpretation of §1152.29(e)(2) is without ment and should

be rejected by the Board.

5. The public interest will be served if the Board confirms 1ts jurisdiction over

the HCR Sulphur Springs line.

Finally, this is a case where the Board should confirm its jurisdiction over the
Sulphur Springs line for public policy reasons. Common carrier raiiroads as a result of
business fluctuations affecting shipper activity often have rail lines which lose rail traffic
and become dormant for months or years at a time. While railroads have the option to file
discontinuance of service applications for such lines, in many instances, carriers choose not
to do so with the expectation that changes in business conditions, or development of new
shipper opportunities may resurrect rail service on a dormant line. Federal rail regulatory

policy which promotes the public interest cannot tolerate self serving actions by adjacent
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land owners who simply chose to characterize dormant lines as “abandoned™ and help
themselves to track materials belonging to the railroad. A strong and clear message should
be sent to the public that such actions will not be tolerated by the Board and that track

materials on dormant common carrier rail lines are not free for the taking.

6. Respondent’s Motion to Reopen and Reconsider the HCR Abandonment
Exemption Notice in Docket No. AB-865X is without merit.

Under 49 C.F.R. §1152.25(e)(4), petitions to reopen administratively final
abandonment actions must state in detail the respect in which the proceeding involves
material error, new evidence, or substantially changed circumstances. Not surprisingly, Mr.
Roberts asked the Board to reopen the abandonment proceeding 1n Docket No. AB-865X but
makes no showing that the information and testimony he obtained through discovery has any
bearing on the criteria required by the Board for reopening and reconsideration. Roberts
makes only a general allegation that “1f the Board finds the facts and arguments presented
here show there was matenal error . . . the Board should reopen that proceeding.” Thus
Roberts’ Motion to Reopen through incorporation by reference is intended solely to avoid
HCR’s claim that he 1s attempting to collaterally attack the merits of the Board’s
abandonment authorization in this declaratory order proceeding. However, even if this
procedural tactic is proper, nothing in the facts or legal arguments presented by Roberts
establishes any material error in the Board’s order because Roberts has failed to demonstrate
that the Board lacked junsdiction on any of the grounds he has asserted.

The facts of record and STB and judicial precedent clearly establish that HCR’s
Sulphur Springs line was not an excepted spur but was used as a rail common carrier branch

line to provide mterstate rail service from Sulphur Spnngs, Indiana to destinations
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throughout the South. Even if the line had the physical characteristics of a spur (which is
does not), it was acquired under an ICC §10901 exemption order and therefore remains
subject to STB jurisdiction, not withstanding any of its physical characteristics or use.
Moreover, there has been no de facto abandonment of the Sulphur Springs line because the
line to this day retains a direct connection with the l:lorfolk Southemn line at New Castle,
Indiana and has not been severed from the interstate rail network. Finally, HCR has yet to
fully abandon the Sulphur Springs line and has not yet filed a notice of consummation with
the Board.

None of the evidence presented by Roberts, despite extensive discovery, establishes a
factual basis for his jurisdictional arguments. Instead that evidence confirms the interstate
character of the traffic which was transported by HCR over the Sulphur Springs line as well
as the public holding out of common carrier rail service by HCR and its connecting carriers.
The removal of tracks from the line and the paveover over of crossings does not constitute
the severance of the line from the mnterstate rail network under the Board’s decisions and
does not remove the line from the Board’s abandonment jurisdiction.

Finally, nothing submitted by Roberts constitutes “substantially change
circumstances” that would warrant reconsideration of the Board’s abandonment
authorization. No new shippers have sought service from HCR on the Sulphur Springs line
and while Mr. Smith has received preliminary inquiries, as yet Mr. Smith has not found a
buyer for the Sulphur Springs plant or the rail corridor who would reinstate rail service. The

only changed circumstances in this proceeding is Mr. Roberts’ trespass on and conversion of

HCR property.

29



Accordingly, Mr. Roberts has provided no basis for the Board to reopen and
reconsider its abandonment authorization in Docket No. AB-865X and his motion to do so

should be denied.

7 The question referred to the Board by the Henry County Circuit Court does

not ask the Board to interpret Indiana law.

,

1.C.§32-23-11-6(2)(2) makes reference to and incorporates as a requirement of
Indiana law for railroad right of way abandonment “a certificate of public convenience and
necessity relieving the railroad of the railroad’s common carrier obligation on the right of
way.” However, unless and until the railroad has filed a notice of consummation with the
Board, the rail line is not abandoned and the STB retains preemptive prumary jurisdiction to
rule on questions of abandonment jurisdiction. See Almono L.P. supra, Charles Barrows,
supra. Accordingly, the questions which the court has referred to the Board fall exclusively
within the Board’s abandonment junsdiction and do not seek an interpretation of Indiana
law.

IV. CONCLUSION

For the reasons set forth herein, HCR respectfully requests that the Board reject
Respondent’s collateral challenge to the Board’s abandonment jurisdiction in this
declaratory order proceeding and confirm for the Circuit Court of Henry County the Board’s
continuing jurisdiction over the Sulphur Springs line. Further, HCR respectfully requests

that the Board deny Respondent’s Motion to Reopen and Reconsider the Board’s
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abandonment authorization in Docket No. AB-865X. Finally, the Board should find
Respondent has presented no grounds which justify oral argument.

Respectfully submitted,

Richard R. Wilson, Esq. -
Attorney for Honey Creek Railroad Co.
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