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BEFORE THE
SURFACE TRANSPOR FATION BOARD

SIB Docket No AB-1014

DENVER & RIO GRANDE RAILWAY RISTORICAL FOUNDATION-
ABANDONMENT-IN MINERAL COUNTY, CO

MOTION FOR LEAVE TOFILE AND
CONTINGENT RESPONSE OF
WASON RANCH CORPORATION

Wason Ranch Corporaton respectiully requests leave (o file 4 contingent response 1o a
letter trunsmintted o the Acting Secretary of ihe Surface Transportation Boaid on February 3.
2008, by the Denver & Rie Grande Ranlway Histoncal Foundation (“the loundation”) relating o

matters pending n this docket

MOTION
1t 15 unclear whether the Foundation intends for its letter 1o be acecpted as part of the
record in this docket and considered by the Board as it proceeds with 1ts consideration of
Creede’s application and Wason's rclated requests  13ut af that 1s the Foundartion's purpose, the
ietter 15 an unauthonzed document = and. since the Ienter 1s not accompamed by a monon seckang
Jeave 1o file, 11 should be 1gjected by the Board I however. the Board 15 inchned 1o accept the
letter as evidence or argument in this procecding, then. in that contingency, Wason respectinlly

requesis lear e lo subrmit tns response  Permiitting the Foundation o challenge Wasen with an

The Foundation's letter 1s not authonzed by Part 1152 of the Board's Regulations or n
the procedural nouice the Board 15sued an january 4, 2008




unauthonzed documunt without permitting \Wason to respond would clearly be unfair to Wason

and would wviolate the most basic panciples of procedural due process

NTINGENT RESPONSE

The Foundation's purposc wn filing s letter is not altogether clear. The Foundation does
not dispute any of the factual assertions contamned 1y Wason's Protest, and it dues not contend
thar the relied Wason sceks 1s m any way inconsistent with the public interest  Nesther does 1
scek to strke any or all of Wasen's Protest  In fzct, the Foundation does nat ask for any reliet a1
all

Wason 15 seeking o participaic 1n this praceeding as a party supporuing the applicaum:
filed by Wason's fpends and neighbors 10 and around the City of Creede  Wason believes that
Crezde's apphcation {or an adverse abandonment 1s compelling and should be approyed by the
Board Moreover, Wason belies ¢s that, in the interest of adminstrain e economy and efficiency
the BBoard should capand the geographic scope of the abandonment Creede secks to include those
portians of the line that adjoin Wuson property located just south ol Creede. Wason argued that
much ol the evidence and all of the argument offered by Creede to support 1ts application
apphied cqually with 1espect W Lthose portions of the line adjucent to Wason property, and Wason
contended that 1t would be wastefil and s=rve no useful purpose for the Board 10 proceed with
two or more mdcpendent proceedings when the matters sought to be considered hy Wason were
s tloscly related w those already before the Board through the Creede applicanion.

Wason readily acknowledyeed that it had not done evervibing the Board's regulauons
require to place YWason befure the Board as an apphcant. but Wason assurcd the Board that v

would proceed to quahfy in that regard 1f 11s proccdural proposal were acceptabie 10 the Board.




In 1ts letter, the Foundation argues -- without the benefit of precedent # or logic ¥ __ that
the Board does not have the authonty to control 1is own dockets m the manncr Wason proposes
I he Foundutions argument 15 specious and should be rejected  Under the Administraive
Procedure Act. all regulatory agencies are given broad discretion to control their dockets
effictently and economically and lo conduct their affairs in the manncr best suited 1o the interesis
of the public assuming no parly is prejudiced by the procedures the agency adopts

The Foundation recntes gratuitously the Board's procedural regulations applicable 10
abandonment apphcations and declares that Wason has neiher complied with those regulations
nor sought a waiver of them \Wason acknowledged that obvious fact in its Proiest and indicated
its intention o come nto full compliance wath the Board's regulations in due course  See Wason
Proiesi at page 8 The Foundation fails utterly 1o advance any arguinent suggesting that Wason's
proposal would ot senv e the hest iniurests of the Board and alt parties before it. and it does not
even sugyest thal it would be pre,udiced 1in any way 1f the rehiel Wason sceks were granied,

The Foundat:on may have misundersiood Wason's argumenis on page 6 of 1ts Protest.
There Wason contended that Creede has fully satisfied its burden of proof under well established
precedents governing adverse abandonment cases and thal its application should be approved
Wason also suggested tFat under thuse same precedents. a party situated 1n the same geoaraphic

area with the same demographics and the same rail transportation cucumstances could fairly rely

¢ There 1s nothing "elemental” in the suggestion that the Board docs not have authoniy to
control 1ts own proceedings. and the Foundauon offers no citation for such a suggesuon.

& The Foundation contends that since nesther 499 LS C & 10903 nor 49 C I R Pare 1152

expressly authorizes consolklauon and contemporancous consideration, the rehief Wason
sccks may not be provided  Following the Foundation's reasoning would lead to the
conciusion that since adverse abandonments are not expressly sanctioned in § 10903 or i
Part 1152, the Board may not ¢nieriain them




upon the evidence subirtied by the puneipal applicant to support, 1n part, its request for appros al
of the abandonment 1t 15 seeking  The Foundation presented nuthing tn 11s unauthonzed letter
elfecuvely  challenge this self evident proposition

In conclusion, Wasen would pomnt out that whatever may have been the purpose of the
Foundation's unauthonzed document, 1t apparently was nol to contest or otherwise dispute the
csseniial and important asserlions Wason presented 1o the Board in s Protest  The Foundahon
does not ask the Board to deny to Wason the rehief 1t seeks, und 1t docs not even adiress Wason's
essentidl contentions {1) that there have been no rail operations over the portion of the line
traversing Wason's property for decades, (2) that there 15 no hikelihood that there will ever be a
need for such operations 1n the luture. and (3) that the Foundation has not conducted wsclf as the
sceward of the rail hme in the public mterest as the Board should expect 1110 do  Frmally, the
Foundation does not dispute Wason’s argument that the public convemence and necessity peemit
or requre sbandonment of the line 1n Creede and. beyond Creede, those portions of the hinc that
adjon Wason property

For all these reasons, the Foundation's effort to interfere wath the well justificd processes
Wason 1s proposmy 10 the Board should be rejecied and Wason should be pemnuticd to proceed
as it proposes

Respeetfully submutted,

John L Richardson
John I. Richardson, P1.1..C

Counsel for Wason Ranvh Curporation

Dated February 14, 2008




CERTIFICATE OF SERYICF

I cerufv that | have, this 14th day of February 2008. caused a true and correet copy of the
forczomg Mouon for Leave 1o File and Contingent Response 10 be served upon the following

individuals by email or Umtes States masl.

Ronald M Johnson

. Akin, Gump, Strauss, Haver & Feld. LLP
1333 New Hampslure Avenue, N W
Washington, D_.C. 20036

mmohnsop dakinoump com

Donald Shank

Denver & Rio Grande Railway
Historieal Foundation

20 North Broadway

Monte Vista, CO 81144

Thomas F McFarland
Thomas F McFariand, P C
208 South Lasalle

Suite 1890 -
Chicago, TT. 60604

wictarland@aol com

»

John D Hellacr

John D. Helther, PLLC
1750 K Streer. N W
Suite 350

Washington, 1.C 20006
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" John I. Richardson




