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Docket No. EP 726
STB Notice of Proposed Rulemaking

On-Time Performance under Section 213 of the Passenger Rail
Investment and Improvement Act of 2008

RepPLY COMMENTS OF
THE NATIONAL RAILROAD PASSENGER CORPORATION

March 30, 2016

The National Railroad Passenger Corporation (“Amtrak”) submits these reply comments
regarding the Board’s December 16, 2015 Decision in Docket No. EP 726, “On-Time Performance under
Section 213 of the Passenger Rail Investment and Improvement Act of 2008” (served December 28,
2015) (see Fed. Reg. Vol. 80, No. 248 at 80737 (Dec. 28, 2015) (the “Decision”). For purposes of these
comments, the rule proposed by the Board in the Decision as 49 CFR Part 1040 is referred to as the
“Proposed Rule,” and Section 213 of the Passenger Rail Investment and Improvement Act of 2008, 49

USC § 24308(f), is referred to as “PRIIA 213.”

A. INTRODUCTION

In its initial comments, Amtrak demonstrated that a PRIIA 213 investigation should be triggered
if it is shown that a train failed to meet the 80% on-time performance trigger, where “on-time
performance” is measured against the public schedule time at all stations for each train (“All-Stations
OTP”), rather than at just the final station of the train (“Endpoint OTP”) as suggested in the Proposed
Rule. All-Stations OTP is also the measurement that is strongly urged by numerous other commenters,
including members of Congress, state elected officials, Amtrak’s state partners, organizations supporting
intercity rail passengers, and individual passengers who rely on Amtrak service to meet their
transportation and mobility needs. Like the STB’s proposed definition, All-Stations OTP is measured with
reference to the public schedule that defines the performance passengers actually expect to receive. It
is also simple and straightforward, easy to calculate, and accords with both the letter and spirit of PRIIA
213, which was enacted so the Board could “identify reasonable measures and make recommendations
to improve the service, quality, and on-time performance” of Amtrak trains so that more passengers can

reach their destinations on time.
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The Association of American Railroads and four of its Class | members — Canadian National (CN),
CSX Transportation (CSXT), Norfolk Southern (NS) and Union Pacific (UP) (collectively, the “Freight
Commenters”) — filed comments rejecting any standard for triggering a PRIIA 213 investigation based on
either Endpoint or All-Stations OTP. They do not want trains to be measured by any standard based on
the delivery of passengers to stations as measured against the actual, public schedules on which
passengers rely and to which the host railroads already agreed. Instead, they urge that entirely new,
alternative benchmarks for performance be substituted for the public Amtrak train schedules.

The proposals for an alternative trigger differ among the Freight Commenters; in some cases
they directly contradict one another. For example, NS’s Initial Comments (at 16) claim that “Amtrak
rarely adjusts its schedules,” while CSXT’s Initial Comments (at 13) complain about “Amtrak’s ever
changing public schedules.” Nonetheless, all of the “alternative” triggers offered by the Freight
Commenters have two things in common: (1) they would make initiating a PRIIA investigation
complicated, burdensome and expensive, in contravention of the Board’s stated intent to adopt a
definition of on-time performance that “would be clear and relatively easy to apply,” see Proposed Rule
at 6; and (2) their effect is to create a standard significantly easier for the host railroad to meet simply
by defining poor performance to mean acceptable performance.

Beyond those two commonalities, the Freight Commenters’ alternatives differ in the details:

] CN and UP ask the Board to ignore the public schedules that they agreed to, and apply
instead certain complex calculations contained in the compensation provisions of their Operating
Agreements. The effect would be to have different on-time performance standards on every host
railroad, different on-time performance standards for different hosts’ portions of the same train on
most Amtrak routes, and the Board venturing into the interpretation of host railroad Operating
Agreements.

o CSX proposes that the Board first apply a variety of exceptions, exclusions, additional
tolerances, and other host railroad-favorable terms to the parties’ existing schedules; and then, if a
train’s on-time performance is still less than 80%, the Board should proceed to “develop a mechanism”
to determine if the underlying schedule to which the exceptions and exclusions were applied is
reasonable --thus giving CSX multiple opportunities to avoid a PRIIA 213 investigation while the public
still experiences late trains.

o NS urges the Board to develop and apply either a new theoretical schedule, or new
tolerances, for every train, designed purposefully to make it appear as if NS has achieved an average of

80% on-time performance over the preceding five years -- thus avoiding an investigation altogether.
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The Board’s mandate under PRIIA 213 is to determine the causes of delays to Amtrak
passengers and to make recommendations to ameliorate those causes. In order to fulfill that mandate,
the resources of the parties and the Board should be put to that use, instead of being consumed by
convoluted processes and additional proceedings before an investigation has even begun, when a “clear
and relatively easy to apply” definition of on-time performance is available. The trigger for an
investigation should not be defined so as to institutionalize the poor performance of the past. And the
“on-time performance” being investigated must be performance as it is actually experienced by
Amtrak’s passengers, who expect -- and have the right to expect -- to arrive at their destinations at the
time shown in the public schedule. Amtrak and the Board agree on this { although they differ about
which stations to use in the measurement). The various proposals of the Freight Commenters, on the
other hand, would delay or even prevent the Board from carrying out its statutory duty, and should be
rejected.’ Instead, the Board should adopt the established and simple-to-calculate All-Stations On-Time
Performance measure as the trigger for commencing a PRIIA 213 investigation, and permit Amtrak’s two

pending complaints to proceed.

B. ON-TIME PERFORMANCE SHOULD BE CALCULATED AGAINST THE PUBLIC AMTRAK TRAIN
SCHEDULES, WHICH HAVE BEEN AGREED TO BY THE HOST RAILROADS AND ARE THE ONLY
SCHEDULES THAT THE PUBLIC SEES AND RELIES ON.

Amtrak and the host railroads negotiate and agree on the schedules for Amtrak trains, and
agree on any changes to them. These schedules are widely publicized by Amtrak and constitute its
“public schedules.” They are one of the key descriptors of the service that Amtrak offers, in that they
form the basis for the public’s decisions whether to travel via Amtrak, and define for the public when
they will leave the origin and arrive at the destination of their journey. The schedules must be
expeditious enough to entice the public to travel on Amtrak, and reliable enough to encourage positive
word of mouth and repeat business. Once the schedules are agreed to by the host railroads, Amtrak
expects them to deliver the trains at the times shown in the schedules. To encourage the host railroads
to improve their performance, Amtrak also often negotiates various financial incentive and penalty

provisions in its contracts with them. These compensation provisions are indirectly related to the public

' The Freight Commenters focus their argument on Amtrak’s ability to trigger a PRIIA 213 investigation. However,
their proposals would also hinder the ability of other parties to commence an investigation by filing a complaint, as
well as the Board'’s ability to initiate an investigation on its own volition, since all PRIIA 213 investigations are
subject to the same 80% on-time performance trigger.



PUBLIC VERSION

schedules but are not a description of the service the public sees and, for the reasons discussed more

fully below, are not an appropriate basis for triggering a PRIIA 213 investigation.

1. An Amtrak train’s existing, public schedule is the only performance benchmark

supported by the law, prior precedent, and sound policy.

On-time performance has always been measured against the existing public schedules, and
there is no reason to believe Congress intended it to be measured in any other way in PRIIA 213. See,
e.g., Adequacy of Intercity Rail Passenger in Serv., Ex Parte No. 277 (Sub-No. 3) (March 29, 1976), 351
I.C.C. 883, 910 (“The public should be able to rely upon train schedules at intermediate stops as well as
the ‘“final terminus’ of a route.” (emphasis added); id., Rule 1124.6(b) (“Where safe operation permits,
the train shall arrive at its final terminus and at all intermediate stops no later than 5 minutes after
scheduled arrival time ..."”) (emphasis added); 49 U.S.C. sec. 24101(c) (Amtrak trains should arrive “to all
station stops within 15 minutes of the time established in public timetables.”) (emphasis added.)

The public policy reasons for measuring on-time performance against public schedules are
obvious. First, the public schedule is the only schedule that the public sees and relies on. The purpose
of PRIIA 213 investigations — the reason Congress charged the Board with responsibility to “identify
reasonable measures and make recommendations to improve the service, quality and on-time
performance” of Amtrak trains, 49 U.S.C. § 24308(f) —is so that passengers can arrive at their
destinations within a reasonable time of the expected time of arrival, which are listed on the public
schedules.? Second, performance measured against public schedules is a straightforward and simple
mathematical calculation (see Amtrak Initial Comments at 5-6) that meets the Board’s requirement for a
definition of “on-time performance” that “would be clear and relatively easy to apply.” Proposed Rule
at 6. Third, the public schedule is agreed to by both the host railroad and Amtrak, as one part of a larger
contractual bargain.

Conversely, the Freight Commenters can point to no relevant text, precedent, or policy to
support their argument that Congress intended the trigger for a PRIIA 213 investigation to be measured
against anything other than the existing public schedule. NS (Initial Comments at p. 8) cites to Amtrak
& the Texas & Pacific Ry., Use of Tracks & Facilities & Establishment of Just Compensation, 348 1.C.C. 645
(1976), for the proposition that schedules should be “realistic.” But the Texas & Pacific Ry. proceeding

has no applicability to the issue of operational on-time performance under PRIIA 213, because that case

2 See, e.g., Amtrak Reform and FY 2008 Budget: Hearing Before the Senate Appropriations Subcomm. on Transp.
and Hous. and Urb. Dev., 2007 WL 614849 (Feb. 28, 2007) (statement of Sen. Murray) (“As | talked about in my
opening statement the on-time performance of many of Amtrak’s trains really is disappointing.”)

4
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was decided under the “just compensation” provisions of 49 U.S.C. § 24308(a).? In the very same year
that the ICC decided Texas & Pacific Ry., it also issued its amended Adequacy of Service regulations to
“clarify passenger rights and the carrier’s obligations” by measuring performance against “train
schedules at intermediate stops as well as the ‘final terminus’ of a route.” The ICC clearly recognized
the distinction between private compensation provisions designed to incentivize improved
performance, and public train schedules that provide a standard against which operational performance
experienced by passengers could be measured. The Board should likewise recognize that only the public
Amtrak train schedules can form the basis for investigating and assessing on-time performance under
PRIIA 213.

UP speculates (at 7) that the repeal in the Amtrak Improvement Act of 1979 (“1979 Act”) of the
statutory provision giving the ICC authority to oversee adequacy of Amtrak service (pursuant to which
the ICC’s OTP formula had been adopted) reflected Congressional recognition of the “dramatic”
statutory and regulatory changes “starting to take shape” that enabled railroads to increase traffic. The
legislative history of the repeal provision (attached as Exhibit A) indicates that it had nothing to do with
OTP or changes in the freight rail industry. Rather, Congress’s objective was to give Amtrak greater
control over the passenger services and amenities Amtrak provided on trains and to monitor the
adequacy of Amtrak service via a new performance evaluation center, which would have made
continued ICC regulation “duplicat[ive].” See Senate Report, p. 18; House Report, pp. 29-31. The 1979
Act did contain other performance-related provisions that reflect a very different Congressional intent
than UP suggests. Noting that the “lack of full cooperation by the railroad industry has impeded
effective systemwide operation of [Amtrak] trains,” the 1979 Act imposed new goals for Amtrak to
improve on-time performance, implement schedules that provided a system-wide average speed of at
least 55 miles per hour, and reduce scheduled trip times throughout its system. Amtrak Reorganization

Act of 1979, Pub. L. No. 96-73, Sections 101, 102 and 106.

* CSX cites National Passenger Railroad Corp. v. ICC, 610 F.2d 865 (D.C. Cir. 1979) (CSX Initial Comments at 6) for
the same proposition. But that case is the appeal of the Texas & Pacific Ry. ICC compensation decision cited by NS,
and is inapplicable for the same reasons. See, e.g., 610 F.2d at 875 (“the Commission created quality of service
standards which governed Amtrak’s payment of non-incremental costs.”) (emphasis added). Moreover, in that
case the Court of Appeals approved of the ICC’s statement that “a slack schedule would make high on-time
performance readily obtainable without any improvement in the railroad’s performance. /d. at 876, citing 348
I.C.C. at 669.

* Amtrak discusses why the compensation provisions of the Operating Agreements are not an appropriate
benchmark for a PRIA investigation trigger in Section C.2. below.

5
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2. Any inquiry into schedules should occur in the course of a PRIIA 213 investigation, not
as part of the trigger to that investigation.
The Board should reject making review of schedules a condition for triggering a PRIIA 213
investigation.
First, Congress used the term “scheduling” in PRIIA 213 in a very specific context: i.e.,
“scheduling” should be reviewed, if at all, as part of the investigation that had already been
commenced:

As part of its investigation, the Board has the authority to review the
accuracy of the train performance data and the extent to which
scheduling and congestion contribute to delays. (Emphasis added)®

The scheduling review is not limited to Amtrak’s schedules but includes a review of the extent to which
the host railroads’ own train schedules are a factor in or cause of delays to Amtrak trains. Significantly,
there is no corresponding language in the part of PRIIA 213 that discusses triggering an investigation.
Congress was clear about the conditions that must be met to initiate an investigation — (1) less than 80%
on-time performance or failure to meet the PRIIA 207 metrics, and either (2) a decision by the Board to
investigate or (3) the filing of a complaint by one of the named entities — and no additional conditions
should be read into the law.

Second, prudential reasons and common sense dictate that any review of schedules take place
only as part of a commenced investigation. The Freight Commenters differ in the details of their
suggested “schedule review,” but they all would be so time-consuming, cumbersome and contentious as
to obstruct the Board, Amtrak, or other party from ever commencing an investigation (see discussion in
Section C.3. below). The AAR, for example, while professing to want to “safeguard the Board’s
resources” (at 6), suggests that scheduling issues be reviewed twice — once as part of the trigger, and
then “de novo” as part of the investigation “assuming the investigation proceeds.” /d. at 13. CSX
suggests that the burden could be put on Amtrak to demonstrate that the schedule that CSX agreed to
for each segment of a train is “reasonable and fact-based.” CSX Initial Comments at 13. The Board
should reject these attempts to convert plain statutory language to apply a simple 80% on-time

performance trigger into a substantial pre-investigation investigation.

> This “scheduling” review is not limited to Amtrak’s schedules, but includes a review of the extent to which the
host railroads’ own schedules are a factor in poor performance.

6
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3. The Freight Commenters’ other critiques of the Amtrak train schedules are unfounded
and do not justify ignoring those schedules in initiating a PRIIA 213 investigation.
Unable to provide any textual basis or precedent for the argument that the Board should
measure performance by some standard other than the existing public schedules, the Freight
Commenters argue that those schedules should nevertheless be ignored because they are flawed,
outdated, or otherwise objectionable. Those claims do not withstand scrutiny. While, as discussed
above, the issue of the “reasonableness” of schedules is a matter for the investigation itself, rather than

for defining the trigger, Amtrak briefly addresses those claims to correct the record.

a. The public Amtrak train schedules are not unreasonable.

Even though the public Amtrak schedules have been agreed to by the host railroads themselves,
the Freight Commenters assert that the schedules they negotiated and voluntarily agreed to are
unreasonable or “divorced from reality,” NS Initial Comment at 11, and that they therefore cannot be
used as a benchmark of performance. In support CSX selectively cites a portion of 49 U.S.C. 24101(c)(6)
(“The statute is clear on this subject: Amtrak must implement schedules that ‘can be achieved with a
degree of reliability.””) What that full provision actually says is that Amtrak should “implement
schedules based on a systemwide average speed of at least 60 miles an hour that can be achieved with a
degree of reliability and passenger comfort.” The italicized language, which was omitted by CSX, makes
it clear that speed, as well as reliability, are important to Congress.®

NS takes a different tack, arguing that an 80% on-time performance measure (either Endpoint or
All Stations) based on public schedules is ipso facto unreasonable based on nothing but the fact that
NS’s performance often falls below this standard. NS claims, for example, that because trains that make
up the Capitol Limited service averaged only 53% on-time performance against public schedules over the
period 2007 through 2015, it must necessarily be the case that the schedules are “incapable” of arriving
at the schedule destination an average of 80% of the time over two consecutive quarters. NS Initial
Comments at 12-13.

This argument beggars belief. It assumes that a consistent failure to achieve on-time
performance can have only one cause: insufficient scheduled time. This is obviously not true. “[W]here

trains are late repeatedly, either operational efficiency is lacking, or the timetable needs revisions.”

® In addition, the ICC’s 1976 Adequacy of Service regulations recognized that reliability was not the only goal of
passenger schedules. Regulation 6, 49 C.F.R. 1124.7(c), mandated: “Schedules shall be designed so as to provide
expeditious service...”
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Adequacy of Intercity Passenger Rail Serv., 344 1.C.C. 758, 776 (emphasis added). Answering the
question of why the public schedules are not being met is the purpose of a PRIIA 213 investigation, in
which the Board determine “whether and to what extent delays ... are due to causes that could
reasonably be addressed by a rail carrier ... or reasonably addressed by Amtrak.” 49 USC § 24308(f).
Whether NS is “incapable” of meeting the 80% benchmark, or has simply been unwilling to do what is
necessary in order to meet it, is a question to be answered in the PRIIA 213 investigation, and the Board
should reject any proposal that defines the trigger in a way that pre-determines the outcome.

The NS proposal would also institutionalize historically poor performance by creating an
infinitely expandable benchmark that is as forgiving as the host railroad needs it to be in order to block
an investigation from starting. Perversely, the worse a host railroad has performed in the past, the
more “padding” it would receive in the measurement of its performance. Congress enacted PRIIA 213
so that the Board could have a role in improving Amtrak on-time performance, not to establish poor
performance the new norm.

Finally, the fact that a host railroad has not recently met the 80% on-time performance standard
does not establish that it is “incapable” of doing so. Indeed, NS has shown itself “capable” of delivering
Amtrak passengers to their destinations 80% of the time or more when it makes the effort to do so. As
the attached chart shows, when PRIIA 213 was first introduced and the possibility of being investigated
for poor performance was apparent, NS managed to improve its on-time performance statistics
substantially. Other host railroads have done the same. See historical performance charts attached

hereto as Exhibit B.

b. The way the public schedules are constructed is not unreasonable.

The Freight Commenters contend that the public schedules to which they
agreed must nonetheless be unreasonable because of how they are constructed them. See NS Initial
Comments at 11, in which NS claims that Amtrak schedules are based simply on a “mathematical
formula”. Amtrak train schedules are built starting with a factual, mathematical baseline, known as
Pure Running Time, or PRT. PRT is the time it takes a train to travel the line segment with no
impediment, and is calculated based on Train Performance Calculator (TPC) simulations, field

tests/studies, time-distance analysis, or a combination of these as agreed by Amtrak and the host
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railroad.’ The fundamental information on the speeds on each line segment is provided by the host
railroads. Added to the PRT are station dwell time for passenger boarding and deboarding, recovery
time to account for a certain amount of delay, and sometimes additional “miscellaneous time.” The
amount of these other schedule components within each station-to-station segment, as well as
additional details such as specific departure times from the train’s origin point and other points along
the route, are developed with host railroads through an iterative process of negotiation and detailed
analysis. During this process the parties analyze and take into account details such as other traffic on
the route, locations where Amtrak trains will be scheduled to meet and pass each other, completed or
planned infrastructure changes, market and passenger needs, and of course what schedule can be
achieved assuming the host railroads meet their legal obligations. At the end of this process, the
schedule is not implemented or changed until each host railroad affected by the change has approved it.
The Freight Commenters also complain that the public schedules they agreed to are not
constructed in the same way as schedules are construed in other industries (see, e.g., NS Initial
Comments at 18-20), but they do not demonstrate why that fact results
in unreasonable operational schedules for passenger trains operating on freight railroad tracks.
Methods used to build airline or bus schedules are irrelevant to Amtrak train schedules. Among other
things, whereas the highways on which buses operate are an uncontrolied environment, railroad

operations are controlled by a dispatcher who decides which trains will go first.

c. Amtrak Train Schedules Are Modified On A Temporary Basis When Conditions
Require

NS argues that Amtrak train schedules do not “take into account maintenance needs,
infrastructure projects, and other variables that directly impact train performance.” NS Initial
Comments at p.15. This is not true. Amtrak, through a dedicated position at its national operations
center, regularly considers and agrees to requests from host railroads for temporary modifications to
public schedules in order to account for just such variables. For example, at NS’s request Amtrak has
frequently cancelled the Crescent service south of Atlanta to facilitate NS track work, most recently in
January and February, 2016. During January through March of 2016 Amtrak agreed to modify the
schedule for the Sunset Limited for a period of approximately six weeks, in order to accommodate track

work being performed by UP and by BNSF. For the UP work, Amtrak agreed to shift the eastbound

7 PRTs may be verified if a field study supports doing so. In December 2014, when{ ] complained that the PRTs
for certain trains were incorrect, Amtrak offered to conduct a field study with [  }'s participation. [ ] never
accepted that invitation.
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schedule by six hours and lengthen it by 50 minutes. During 2014 and 2015, Amtrak and BNSF agreed to
temporarily lengthen the Empire Builder schedule by up to 90 minutes westbound and three hours
eastbound to facilitate BNSF construction of significant additional capacity on the line. And during
February 2016 Amtrak canceled the Palmetto and Carolinian south of Richmond, VA for six days to

accommodate CSX track work. See Track Work Advisories attached hereto collectively as Exhibit C. ®

d. Amtrak Train Schedules Are Modified On a Long Term Basis When Conditions
Warrant and the Parties Agree

Some of the Freight Commenters assert that “Amtrak rarely adjusts its schedules.” See, e.g., NS
Initial Comments at 16. (But see CSXT Initial Comments at 13, referring to “Amtrak’s ever changing
public schedules.”) To substantiate this, NS notes that it currently operates under the same schedule for
the westbound Capitol Limited train that it agreed to in 2007. NS does not, however, state that it
requested a change to this westbound schedule at any time since 2007.°

In any event, negotiated and agreed-upon Amtrak public train schedules are changed in
response to proposals made by either the host or Amtrak, provided Amtrak and all hosts on the route
affected by the change agree. Looking only to more recent examples involving the Freight Commenters,
a review of the public timetables shows that in early 2015 CSX and Amtrak agreed to and implemented
changes to 44 schedules, four of which have been changed again since then. One of the revised public
schedules was for the Capitol Limited trains, which run on both CSX and NS tracks. Since 1991, when the
route of the Capitol Limited was changed to its current configuration, the schedules for those trains have
been lengthened by 20 minutes in the westbound direction and 28 minutes in the eastbound direction.
During approximately the same time period, the schedule of the Lake Shore Limited on the segment
between Schenectady and Chicago, part of which is owned and dispatched by CSX and part by NS, has

been lengthened by a half hour in the westbound direction and an hour in the eastbound direction. *°

® See also Initial Comments of State of North Carolina at 2, regarding lengthening schedules for the Carolinian and
Piedmont services operated on CSXT and NS tracks: “Some of the recent delays are likely attributable to
construction impacts of NCDOT and Federal investment in the corridor; however NCDOT has allowed NS to add
time to the schedule to reflect these temporary disruptions.”

’[

|
19 As discussed more fully in Section C.1. below, the significant lengthening of the Sunset Limited schedule did not
lead to an appreciable improvement in UP’s on-time performance. As a result of that experience, Amtrak has been
hesitant to significantly lengthen negotiated and agreed upon schedules without consideration in the form of a
binding commitment by the host railroad to improve performance.

10
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e. The “System” For Measuring On-Time Performance Against The Public
Schedule Is Not Outdated or unbalanced

The Freight Commenters argue that measuring performance against the fixed points in existing

schedules is an outdated measure of performance because of changes in the freight network. See, e.qg.,

CSXT Initial Comments at 9. This is a fallacy. Measuring performance against public schedules at either

the endpoint (as in the 1973 ICC Adequacy of Service regulations) or at all stations (as in the amended

1976 ICC regulations) remains valid regardless of changes in infrastructure, traffic, congestion, or other

factors in the system being measured. While times have changed, passengers in 2016, like passengers in

1973, expect to arrive at their destinations expeditiously and on time.™

Many of the “changes” that the Freight Commenters rely on to demonstrate that conditions

have changed so much as to justify ignoring the public schedules are simply not borne out by the facts.

For example:

CSX’s assertion (at 9) that “higher-speed intermodal trains did not exist in 1973” is
incorrect. Railroads operated many high speed intermodal — and merchandise freight —
trains in 1973, some of which were faster than their present day counterparts and
operated on schedules comparable to Amtrak’s current schedules. For example, Santa
Fe’s Super C, initiated in 1968, made the Chicago-Los Angeles run in just 40 hours,
[http://web.archive.org/web/20090301181609/http://www.atsfry.com/OralHistory/Elw
ood/elwood2.htm], compared to Amtrak’s current Southwest Chief trip time of 43
hoursSee http://trainweb.org/milwaukeemyths/

Similarly, CSX asserts (at 10) that “commuter rail service volumes have spiked” since
1973, and cites the Capitol Limited route as an example. However, whereas today there
is only one commuter rail service on the Capitol Limited route (the MARC commuter
service between Washington and Martinsburg, WV), in 1973 there were two other
commuter rail services along that route that no longer exist: the PATrain commuter
train service between McKeesport, PA and Pittsburgh (see
https://news.google.com/newspapers?id=k9wWNAAAAIBAI&sjid=AmODAAAAIBAI&pg=73
85,470817&dqg=versailles+train+pittsburgh&hl=en); and a Penn Central-operated
commuter service between Hammond-Whiting, IN and Chicago (see
https://en.wikipedia.org/wiki/Calumet_(train). And for many years, freight railroads
have invariably required large capacity investments by commuter rail authorities as a
prerequisite to initiation or expansion of commuter rail services. See, e.g.,
http://m.soundtransit.org/About-Sound-Transit/News-and-events/News-

releases/News-release-archive/Sound-Transit-finalizes-Sounder-commuter-rail-

agreement-with-BNSF---Seattle-to-Everett-service-starts-December-21 (2003 agreement

" Indeed, the Freight Commenters arguing for measurement under the incentive/penalty provisions of the
Operating Agreement would also measure arrival time at fixed, specified locations along the route; they would just
allow for more delay than the public schedules.

11
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for initiation of limited commuter rail service north of Seattle required the commuter
authority to pay $258 million for track and signal improvements).

Finally, the relevant date for assessing the reasonableness of the benchmark is not 1973 or
1976, but 2008, by which time the cited changes in the freight network had already occurred. Congress,
which would have been aware those changes in 2008, balanced them against the abysmal performance

of Amtrak trains, and PRIIA 213 was the result.”

C. THE BOARD SHOULD REJECT ALL OF THE “ALTERNATIVE” ON-TIME PERFORMANCE MEASURES
PROPOSED BY THE FREIGHT COMMENTERS.

1. All the proposed “alternative” triggers would have the effect of measuring on-time
performance against benchmarks longer than the public schedule, thus excusing the
poor performance experienced by Amtrak passengers.

The effect of the Freight Commenters’ proposals is to measure train performance against a
benchmark that includes more time than the public schedules to which the host railroads have agreed —
in many cases, so much additional time as to render any schedule practically meaningless. For example,
CSX (at 14-15) proposes a minimum of 15 minute tolerance for each segment and host railroad, plus an
additional five minutes for each additional 100 miles. Since most Amtrak trains operate on the tracks of
multiple host railroads, these segment-by-segment tolerances would add up quickly and unrealistically.

For example:

e The Wolverine service between Chicago and Detroit/Pontiac, Ml operates on 8
different host railroad segments (from west to east: Amtrak-NS-Amtrak-MIDOT-CN-
MIDOT-Conrail-CN). Under CSX’s proposal, a train could become 15 minutes more late
on each of these 8 host railroad segments, for a total of up to 2 hours late while still
being considered “on time.”

e The California Zephyr operates on 4 different host railroad segments (from west to
east: UP (1,400 miles), Denver RTD (less than one mile), BNSF (1,036 miles), and
Amtrak (1 mile)). Under CSX’s proposal a train on this service could become 75
minutes late on UP, 15 minutes more late on Denver RTD, 60 minutes more late on
BNSF, and 15 minutes more late on Amtrak, for a total of up to 2% hours late while still
being considered “on time.”

UP (at 10-12) proposes either 15 minutes’ tolerance per 100 miles, or 10% of scheduled trip time (15%

for routes of less than 750 miles). On the California Zephyr this equates to 375 minutes under the

'2 For the same reason, the argument that the Board must “balance” the interests of freight rail and passenger rail
at the trigger stage (see, e.g., CSX Initial Comments at 7) is spurious. PRIIA 213 — which provides for the review of
information by all parties and the consideration of schedules, congestion, and other factors — represents a
balancing of interests already struck by Congress.
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mileage-based formula, and 313 minutes under the trip time-based formula; that is, passengers on this
service could be regularly over five hours late and that would be considered on-time for PRIIA 213
purposes.

These proposals are bad public policy.

First, measuring performance against a benchmark longer than the public schedule has the
effect of making acceptable the poor performance that led Congress to enact PRIIA 213 in the first place.
it would also provide a disincentive for host railroads to improve performance, since doing so would also
reduce the additional “padding” they would enjoy under their proposals.

Second, experience shows that padding existing schedules to permit more delay does not ensure
improved on-time performance. In fact, the opposite is often true; when schedules are lengthened,
host responsible delays actually increase. For example, in 2005, Amtrak and UP followed an approach
similar to that proposed by the Freight Commenters, in an attempt to improve performance of the
Sunset Limited. Amtrak agreed to add over three hours to the Sunset Limited’s schedule, having been
assured by UP that doing so would result in improved on-time performance. When the time was added,
however, All-Stations OTP improved only minimally, from 12% to 16%. [

].13

A similar example involves VIA Rail Canada, Amtrak’s Canadian counterpart, which did exactly
what the railroads propose as the “solution” to poor on-time performance —i.e., lengthening schedules
on its Toronto-to-Vancouver route, the Canadian. It hasn’t worked. In December 2008, one night (12
hours) was added to the Canadian’s schedule in each direction.  VIA noted that “CN is cooperating to
ensure that trains will be able to depart and arrive on time” on the new schedule. The result is that the
Canadian’s on-time performance on the much longer schedule has hovered around 25% over the past
two years, achieving just 25.3% on-time performance in the most recent quarter. See id., VIA’s First

Quarter 2014 Report (p. 20), Third Quarter 2014 Report (p. 27) and Third Quarter 2015 Report (p. 9)."

2 This example excludes stations on the portion of the Sunset Limited route east of New Orleans, where service
was subsequently suspended due to Hurricane Katrina and where no additional time was added.

% viIA Rail Ann. Rep. at 19 (2008) available at http://www.viarail.ca/sites/all/files/media/pdfs/About_VIA/our-
company/annual-reports/2008/VIARail_complet_en.pdf.

5 VIA Quarterly Reports are available at http://www.viarail.ca/sites/all/files/media/pdfs/About_VIA/our-
company/quartely-reports.
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Third, padding the schedules to increase allowable delays would strand the significant
investments that taxpayers have already made to increase capacity and improve infrastructure, in order
to improve the conditions that the freights now argue requires additional time. For example:

- While NS discusses conditions in the Chicago area, it fails to acknowledge the two
significant taxpayer-funded projects that increase capacity on the NS-owned Chicago-
area lines that are used by Amtrak: (1) the Englewood Flyover, which eliminated an at-
grade crossing, and (2) the Indiana Gateway Project, which is adding seven miles of
additional track, seven crossovers, and four added or improved sidings. These projects
were almost entirely funded by the federal High Speed and Intercity Rail Program at a
total cost to the taxpayer of $200 million.

- With respect to the Carolinian and Piedmont services operated on NS and CSXT tracks,
the North Carolina Department of Transportation and United States Department of
Transportation “have invested over $1.1 billion in new and refurbished equipment,
station upgrades, and railroad track capacity upgrades” to relieve capacity issues and
“provide a better customer experience to passengers using North Carolina supported
services.” See Initial Comments filed by North Carolina Department of Transportation.
Such examples exist throughout the country. But the Freight Commenters propose to lengthen

schedules as if these significant and costly improvements had never been made.

2. A host railroad’s on-time performance should not be measured with reference to the

compensation provisions of their Operating Agreements.

CN and UP urge the Board to loosen the standard by which their performance is measured by
“incorporating” portions of the compensation provisions found in their Operating Agreements. Thatisa
Pandora’s Box that the Board should decline to open.

a. Applying the compensation provisions would require the Board to resolve
disputes about the interpretation of terms in the parties’ Operating Agreement, which the Board has
historically declined to do. See, e.g., National R.R. Passenger Corp. and Union Pacific R.R., Use of Tracks
and Facilities and Establishment of Just Compensation, 348 1.C.C. 926, 935 (1977) (“it is not our function
to construe the terms of the Basic Agreement” between Amtrak and host railroads. As described more
fully in subsection c. below, those contractual terms are complex, differ from host to host, and have
historically given rise to disputes about interpretation.

b. Despite the attempt to define them as “existing contractual measures of on-
time performance,” UP Initial Comments at 3, the compensation provisions are not designed to fulfill
that purpose. Rather, they were designed, often decades ago, to serve a very narrow purpose, which is

to determine whether a host railroad will earn incentive payments They contain exceptions, exclusions,
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and rules that apply to calculating payments but do not affect the service a passenger experiences. They
also were deliberately designed to be more generous in terms of time than the public schedule. That is
because the purpose of an incentive provision is not to set a benchmark for acceptable service, but to
encourage (i.e. incentivize) better performance. These provisions simply do not constitute a measure of
the performance of trains vis-a-vis Amtrak passengers.

c. Use of contract compensation calculations would create a hodgepodge of complex
“triggers” for PRIIA 213 investigations. Amtrak has 35 separate, individually-negotiated compensation
agreements with host railroads that support Amtrak’s regularly scheduled intercity passenger rail
service. Only a smali number of these agreements include checkpoint-style incentive/penalty

calculations [ ]. Of the 35 compensation agreements:

o | ]

e 7 compensate host railroads based on minutes of delay

e 8 have a checkpoint-style compensation system [ ], though
even these differ from each other as discussed below

e 7 have other types of runtime-based compensation systems.

Thus, the “uniform” system proposed by UP and CN would be new to nearly 80% of Amtrak host
railroads. Moreover, even where these systems do exist they are complex, difficult to administer, and
differ considerably from host to host.

The Amtrak-[ ] compensation agreement, for example, devotes 40 pages to describing two
separate systems currently used for the calculation of incentives and penalties for Amtrak trains on [
]. Many of these pages are devoted to describing the over 30 negotiated situations in which [ ] may
be compensated, or avoid penalties, even though trains are late (“Relief”). The[ ]agreement also
has two separate performance-based compensation systems — [

] - but only the latter is a
checkpoint-based system analogousto[ ]. The|[ ] compensation system also has
approximately 30 Relief items, some of which are similar tothe [ ] relief items and some of which are
not. [ ], by contrast, is compensated for operations in the | ] based on run time

with no Relief items.®

1 See Appendices V and Vliofthe [ ] Operating Agreement, attached hereto as Exhibit D. Whilethe[ ]
incentive provisions are not representative of all the host railroads’ agreements — since they vary from one
another in many important respects as described above — they do provide a flavor for the types of calculations
(and disputes) that the Board will be faced with resolving if these compensation provisions are used as the
benchmark for defining on-time performance in the context of PRIIA 213 as urged by several of the Freight
Commenters and the AAR.
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In all cases, Amtrak and host railroads have negotiated these terms as part of a broader
compensation arrangement. One host may prefer more-generous Relief in exchange for smaller earning
potential, whereas another host may prefer fewer Relief items in exchange for more-generous earning
potential. A third host may seek different Relief in exchange for another contractual provision that has
nothing to do with compensation or train performance. If STB were to measure Amtrak OTP based on
these three hosts’ compensation terms, these hosts would all be held to different standards based on
factors that have nothing to do with train operations or the service provided to the traveling public.

d. The interpretation and application of these provisions is often contentious. For
example,inthe[ ] agreement[ ] gets Relief for time spent setting out a bad-order Amtrak car at
a station stop; but if the car is set out at a location other than at a station stop [ ] gets relief only to
the extent that the delay, summed together with any delays related to 12 other specifically-negotiated
issues enumerated in the agreement, does not exceed a negotiated number of minutes that is different
for each train operated on[ 1. Such complex provisions lead to frequent disputes between the
parties, which the Board would have to resolve simply in order to determine if a PRIIA investigation
could commence.

e. The purpose of the 80% trigger in PRIIA 213 is not solely to measure whether host
railroads are providing Amtrak with certain level of service; it is to determine whether the service
being delivered to passengers meets Congress’s minimum requirements. If the incentive provisions of
the privately-negotiated bilateral agreements are used to define on-time performance, Amtrak and the
host railroad could collectively provide poor service to passengers while preventing the Board or other
interested parties from ever initiating an investigation, a result Congress surely did not intend. And
since the purpose of a PRIIA 213 investigation is ultimately to improve the service provided to Amtrak
passengers, it would be odd indeed if the benchmark for initiating those investigations consisted of
provisions of which passengers are not, and likely never will be, aware.

CN and UP attempt, but fail, to demonstrate any support for using privately negotiated
compensation terms as the benchmark for a PRIIA 213 investigation.” Those proposals should be

rejected.

7up suggests that 49 U.S.C. sec. 24308(a)(1) provides support because it requires contracts to establish standards
for “untimely performance.” But PRIIA itself provides the rebuttal. PRIIA 207 requires that, to the extent
practicable, Amtrak and the host railroads were to “incorporate the metrics and standards developed” under that
section “into their access and service agreements.” This shows that Congress was aware of the parties’ Operating
Agreements and knew how to refer to them when it wanted to. Those agreements are not mentioned in PRIIA
213.
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3. The Freight Commenters’ proposals would make triggering a PRIIA 213 investigation

unnecessarily complicated, burdensome, costly, and contentious.

CSXT proposes that this rulemaking should be just the first step in a much longer process to
determine the meaning of “on-time performance.” CSXT asks the Board (Initial Comments at 13) to
adopt a rule providing that the Board will further “consider and analyze, with the requisite seriousness,
and care, alternative definitions” of on-time performance for purposes of triggering an investigation. It
provides eight essential elements that such a standard should include (id. at 14-18) — suggesting that
there may well be “other [unspecified] elements” — and every one of those elements would be the
subject of much debate, further delaying the investigatory process. If a host railroad’s performance falls
below 80% using that as-yet undefined metric, the Board should then proceed to accept evidence and
argument on whether “the run time for each segment of a route is realistic, fact-based, and can be
achieved with reliability.” /d. at 18. Only then could an investigation begin, amounting to an
investigation before the investigation.*®

Similarly, NS suggests that the complaining party be “given an opportunity to present targeted
evidence regarding a realistically-achievable schedule” based on historical data “or possibly other
limited concrete and probative facts,” providing only that the evidence may not be based on Amtrak’s
public schedules. NS Initial Comments at 24. This too would require a full blown proceeding just to
determine if an investigation should begin.*

CN and UP urge the Board to adopt the compensation provisions of their Operating Agreements
to measure their on-time performance. For the reasons discussed above, applying those provisions is
not only inappropriate, but would consume time and resources of both the Board and the parties that

should instead be spent trying to determine the causes of delay and ameliorating them.

4, 80% On-Time Performance should be measured by train as mandated by PRIIA 213.,
not by host or by segment

Subsection (1) of PRIIA 213 provides that an investigation will be initiated if “the on-time

performance of any intercity passenger train” fails to meet the trigger, and will determine whether the

18 csX also asserts that on-time performance must always yield to safety concerns. Amtrak agrees that safety is
always a paramount consideration, and that a PRIIA 213 investigation could inquire into which delays are
legitimately related to safety concerns.

19 NS also suggests an alternative metric where various additional tolerances would be added to the public
schedule in order to achieve the same effect of making NS’s past performance the new benchmark for acceptable
performance. Under this alternative, the Board would need to calculate the tolerance applicable to each route.
NS Initial Comments at 26-27.
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delays are due to causes that can be addressed by Amtrak or by a rail carrier “over whose tracks the
intercity passenger trains operates...” The focus of the section is on “a train” as a whole, not a segment
of a route or one of multiple hosts which own tracks on that route. That is because a passenger rides a
train, not a host railroad, and expects to arrive at or near the time provided in the schedule for that
train.?

As always, the Board retains discretion to fashion a PRIIA 213 investigation in a way that will be
most expeditious and fair. It may often be quickly apparent which host railroads on a route are
contributing to delays, and the investigation can be shaped to concentrate the inquiry on the behavior
of certain host railroads and not others. As well, the Board has the discretion to distinguish among hosts
in making recommendations and fashioning other relief. But the determination of the cause of delays to

an “intercity passenger train” should be part of the investigation itself, not for the trigger.

5. The Board has the authority and jurisdiction to interpret and apply the 80% on-time

performance trigger.

The Freight Commenters raise several legal challenges to the Board’s rulemaking, none of which
has merit.

The AAR argues that the Board lacks statutory authority to define the term “on-time
performance,” on the grounds that only Amtrak and the FRA were vested, under PRIIA 207, with the
authority to develop metrics for purposes of triggering a Section 213 investigation. The Board has
already considered and rejected the argument that there is only one trigger for a PRIIA 213
investigation, holding that the word “or” in PRIIA 213 means that the 80% on-time performance trigger
is independent of the metrics developed under PRIIA 207.2' Even if “[g]rants of rulemaking power are
necessarily exclusive,” AAR Initial Comments at 5, Congress is not barred from making two separate
grants of rulemaking power to two separate entities, as it has done in PRIIA 207 (Amtrak and the FRA)
and independently in PRIIA 213 (the Board).

CN endorses the AAR’s argument, and goes a step further by requesting that if the Board
proceeds with the rulemaking it should “clarify that whatever OTP trigger it adopts will be the exclusive
OTP trigger for Section 213 investigations.” CN offers no support for this request other than the

argument already rejected by the Board in its December 19" Decision.

2% subsection (2) of PRIIA 213 does provide for individual treatment of individual hosts, but only in the context of
awarding damages for preference violations after an investigation. 49 U.S.C. 24308(f){2).

21 National Railroad Passenger Corporation — Section 213 Investigation of Substandard Performance on Rail Lines
of Canadian National Railway Company, STB Docket No. NOR 42134, slip op at 6-7 (STB served Dec. 19, 2014).
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D. CONCLUSION

Amtrak -- like the Board in its Proposed Rule - believes that the public Amtrak train schedules
are the only benchmark for assessing PRIIA 213’s 80% trigger that accords with the purpose and intent
of PRIIA 213 while being “clear and relatively easy to apply.” For the reasons given in its Initial
Comments, Amtrak also believes all Amtrak stations — and therefore all Amtrak passengers — should be
considered in measuring 80% on-time performance.

The AAR and the four Freight Commenters ask the Board to ignore the schedules that the
passengers see and rely on, and that the host railroads have themselves agreed to, in favor of
alternative benchmarks that would have the effect of complicating the determination of whether a
PRIIA 213 investigation should be triggered, and of excusing the host railroads from being accountable
for their performance. The Board should reject these alternatives and issue a rule adopting All-Stations

On-Time Performance as the trigger for initiating PRIIA 213 investigations.
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AMTRAK IMPROVEMENT ACT OF 1979

May 36 (legilalative day, ApgiL 9), 1979.-—Ordered to be printed

Mr, Canwon, from the Committee on Commerce, Science, end Trans-
portation, submitted the following

REPORT

{To accompany 8. 712)

The Committee on Commerce, Science, and Transportation, to which
was referred the bill (S, 712) to amend the Rail Passenger Servico Act
to extend the suthorization of appropriations for Amtrak for 3 addi-
tional years, and for other purposes, having considered the same, re-
ports favorably thereon with an amendnient in the nature of s substi-
tute and an amendment to the title and recommends that the bill as
amended do pass.

Porrose

It is the purpose of this 1 tion to provide authorization of ap-
propriations for the National Railroad Passenger Corporation (Am-
trek) for fiscal years 1980 and 1981, to provide for the implementation
and operation of Amirak’s new route plan, recommended by the De-

t of Transportation and to improve Amtrak operations
through adoption of & number of amendments to the Rail %
Service Act. This legislation containg provisions to improve Amtrak
finencial performance, to establish the basis upon which service
changes can be made in the future, to improve Amtrak’s administra-
tive practices, and to help ease the transition from the old route system
to the new route system, In addition, this legislation extends for 1 vear,
the expiration date on funding available under title V of the 'Rq.i'fzqnd
Revi:apjgzn' tion and Regulatory Reform Act for railroad rehabilitation
and improvement projects. .
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{(A) For the payment of operating expenses of the basic system,
including the Northeast Corridor, and for operating and capital
cxpenses of rail passenger service provided pursuant to seetion 403(b)
for those trains in operation on September 30, 1974; $581,300,00 for
fiscal year 1980 and $610,000,000 for fiscal year 1981.

. (B) For the payment of the costs of O%aopital acquisitions er
improvements to the basic systeni; $122,000,000 for fscal year 1980
and $223,000,000 for fiscal year 1981. )

{C; For the payment of the principal amount of obligations (other
than leases) of the Corporation whick are guaranteed béy the Secretary
pursuant to section 602 of the Act; $25,000,000 for fiscal year 1980
M?D$;?.5i‘000,{%00 for fiseal y{em- 1981 " . 5 7

or the ment of o ting and capital expenses for service
commenced puisuant to seotion 403(b) on or following Ostober 1,
}g’g, $10,000,000 for fiscal year 1980 and $10,000,000 for fiscal year

(E) For labor protection payments required pursuent to section 405
of the Act; $59,000,000 for fiscal year 1980 and $32,000,000 for fiscal
year 1981.

Under section 8, similar restrictions are placed upon the new author-
ization subsection ns are found under subscction (a) of section 601.
These restrictions require the Secretary to advance Amtrak its appro-
priated funds at the beginning of each quarter, unless Amtrak, for
good cause, requests more frequent payment. Under the new section
the term “Secretary’s budget request es approved or medified by
Congress” is substituted for the term “ ing plans”. Funds for
capital improvements ean be appropriated 1 year in advance of the
timie when they will be available for obligation. In addition, funds
available under the labor protection account which remain available
after such payments are made shall be made available for both capital
and operating expenses. .

Finally, section 8 restates Amtrak’s authority to receive its capital

t nioney on a quarterly basis in order that Amtrak may use the
unds for temporary reduction of outstanding loan balances through
its cash flow management.

SECTION 9. TECIINICAY, AMENDMENT

This section amends section 602(d) of the Rail Passenger Service
Act by reducing the total loan guarantee authority given to Amtrak by
the specific amount of debt retirement anthorizations provided
pursuant to section 8 of S. 712. This technical amendment identifies
that loan guarantee authority will be reduced by debt retirement
authorizations provided under both sections 601(a) and 601(b) of the
Rail Passenger Service Act. ;

BECTION 10. ADEQUACY OF BERVICE

This section repeals section 801 of the Rail Passenger Service Act
which requires the Interstate Commerce Commission to establish and
enforce adequacy of service standards for intercity rail pasenﬁr
service. As a result, sound business judgment—not Federal ng: -
tions—will determine which services will be provided on which
trains,

I =2y
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SECTION 11. INTERMODAL TERMINAL FROGRAM

This section amends paragraph (5) of section 4(i) of the Depart-
ment of Transportation Act to allow the Secrctary to determine how
soon the designs and plans for intermodal terminal conversions should
be completed. The present 2-year desdline for completion of designs
and plans has created an unforeseen hardship and bas resulted in sev-
eral potentially useful planning projects being incomplete and essen-
tially unusable. This section woull extend the deadline until such
time ag established by the Secretary of Transportation.

SECTION 12. REPORT ON REVENUES AND EXPENHES

This section amends Title VIII of the Rail Passenger Service Act
by adding a new sectian entitled, “Revenue Report”, that requires Am-
trak to report to Congress on dx.e ratio of revenues to totzl expenses
on all routes in the basic system, to specifically identify those routes
which do not achieve a 50 t revenue-to-expense rstio, and to
provide an explanation on the reasons which prevented such a ratio
from be:g ieved, Such reports will be filed within 80 days of the
end of each fiscal year beginning with fiscal year 1981. .

SECTION 13. SYSTEMWIDE BPEED GOAL

‘This section directs the Secretary of Transportation, in consultation
with Amtrak, to study the potential henefits and costs of a 55-mile-
per-lour speed goal for Amtrak and to report the results of that
stugy to Congress within 12 months of the date of cnactmnent of this
section.

SECTION 14. IMPLEMENTATION OF THE NEW ROUTE PLAN

This section amends section 4(g) of the Amtrak Improvement Act
of 1978 by modifying the deadline for completing the implementation
of the new route plan developed by the Department of Transportation
and approved by Con Implementation of the new route plan
must be completed within 12 months after the date of approval except
in those instances where implementation requives operation over rail
lines not in use for intercity passenger service upon the date of ap-
proval, the use of new facilities, or new labor tents. This portion
of the new route plan may be deferred until track and facility im-
provements or labor agreements are made to permit service that is
equivalent or improved and is consistent with the goals contained in
section 4(a) of the Amtrak Improvement Act of 1978. This section
also provides that Amtrak may provide substitute service over exist-
ing rontes pending deferred implementation of such recomniendations
without reference to the Route and Service Criteria.

SECTION 13, EXTENSION OF AUTIHIORITY TO ISSUE AND BELL FUND
ANTICLFATION NOTES

_This section amends sections 505, 507, and 509 of the Railroad Re-
vitalization and Regulatory Reform Act of 1976 to extend for 1 year
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AMTRAK REORGANIZATION ACT OF 1978

Srrrzusm 28, 1970.—Ordered to be printed

Mr. Stacazms, from the committee of conference,
submitted the following

CONFERENCE REPORT
[To accompany H.B. 8898)

The committes of conference on the disagreeing votes of the two
Houses on the amendments of the Senats to the bili (H.R. 8086) to
amend the Rail Passenger Service Act to extend the authorization of
npprogx;u_t.:m for Amtrak for 8 additional years, and for other pur-
poses, heving met, after full and free conference, have d to recom-
malqlcll‘ mt‘.li: dg{ recommend tf;o their respective Houses as follows:

t the House recede from its di t to the amendment of
the Senste to the text of the bill mg]:agmmm gres to the same with an amend-
ment as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following:

TITLE I—AMTRAK REORGANIZATION

SHORT TITLE

Ssorion 101, This title may be cited & S
Aot of 1979, may be as the “Amirak Reorganization
PURPOSES

Ske. 1?3. fum o£ flx; §a;‘2 Pagsenger Service
¥ neirl a)” immediately defore “ "
{8 byttrlhpgout“wd”after“tha‘g p:r'f;;.ze;g:-k Egry .
3) by striking out the period after “Railroad Pasgenger Cor-
f:ifzaaon and inzerting in licu thereof the following : “: and that
P‘!““?"' service offers significant benefits in Puzlw trans-
portation for the safe movement of Passengers with minimum
energy apcnddt ture and represents a significant national trans-
W““ % time of national emergency or energy shartage.”;
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able on emtmg routes, the reported bill requires substitute service
to be provided by Amtrak until such time as the recommended routes
can or should be implemented. Decisional authority with respect to
the appropriateness of such implementation is vested in Amtrak.
Under the reported bill, Amtrak must provide substitute service
aver entire routes presently served by Amtrak involved in the restruc-
turing recommendations and over fessible portions, not presently
served by Amtrak, of recommended restructured routes, A separate
suthorization of $20 million for fiscal year 1980 is provided for this
purpose. For fiscal year 1881 such sums may be necessary sre author-
1zed. The Secretary has recommended that such funding be provided.
The Committee wishes to emphasize that the mandated substitute
service over the full route network described sbove is essential to
preservation of a nationsl vail passenpger system and notes that rider-
ship over certain of the routes in question recently has improved
markedly, Moreover, certain of such routes have not been given a fair
opportunity to demonstrate their full potential as a result of schedul-
ing, equipment and other problems. Consquently, the perceived sdvan-
tages of implementation of the recommended routes must be fully
justified prior to discontinuance of any of the mandated services, The
Committee believes that continustion of recent trends mey significantly
alter the validity of the restructuring recommendations and expects
full justification prior to implementation.

In this connection, the Committes notes that alternate routes not
presently used by Amtrak may be available between end}ioints of
existing routes recommended for retention by the Secretary. In short-
distance corridors where running times would not be seriously affected,
Amtrak should make every effort to route service to attract additional
ridership from more densely populated urban centers and hence in-
crease passenger miles as well as revenues, .

The Committec is aware that State participation in subsidizin
interstate rail passenger service has been largely unworkable, although
State participation on an intrastate basis has proven highly success-
ful in certain instances. The Committee believes that the opportunity
for State cost-sharing participstion in sll phases of intercity rail
passenger service must be expanded to enable States, singly or in con-
cert, to obtain additional services justified by market demsnd and cost-
affectiveness stendards. Therefore, the reported bill suthorizes appro-
priations to Amtrsk of $25, $30, and $30 million for fiscal years

1980-82 respectively for an improved Federal-State cost-sharing

program.
. The reported bill provides that upon receipt of a qualifying applica-
tion, which must include & market demand enalysis and evidence of
financial responsibility, by a State or group of States for new services
under the Federal-State cost-shering program, the Amtrak Board of
Directors must convene a Technical Assistance Panel. Each panel must
be composed of e State rail planning official from each applicant
State, & representative of Amtrak, s representative of operating rail
labor crafts, and & representative of non-operating rail Iabor crafis.
The panel must evaluate projected cost data for the requested service
and recommend to the Amtrak Board appropriate measures for mini-
mizing the costs of such service and for appropriate cost allocation

2, .l
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among applicent States. Following receipt of such i
(‘ili::l& shall enter into an agreement tol;)mvide mﬂrﬁﬁ?ﬁ%
~ m::ﬁllus are available. The Committee believes that this a .
l.'edl'mu:hm i ::ixl!tl a::m cooperative efforts by the involved parties fo
hrl!‘y oneui o b buyiz:.nemte additional ssrvice patterns, particu-
Hor qualifying new services, the Federal share of solely related
costs is set at 80 percent for the first year of opemtz:m, 85 pogggb

as long as there is & binding commitment to 403(b) service, whet.her

or not the servi i i
s el :s is begun in the same fiscsl year the capital improve-

The Committee is convinced that substanti inties exist wi
rfsml:_;:ct to essential future levels ofs lli-a.:l pg:g'}erm ruu:nspontmrtaﬁonw’th
Even ngacendt; events have vividly demonstrated the impact of extemczi
i t:u capacity, .Stsnd-lgr preparedness to provide additional
mﬁ paienger sewmawd eed b E . Secre.

mmen or discontin
t":,rag ﬁag'x m:;;n:;:ﬂd bﬁ changing circumsla:ces.u_asnycci%':itaﬁm;
se%«:g;tpom bgﬁrae y. 1&neeemvelﬁ. Ty tracks and facilities are not pre-
e ed Dill, therefore, provid, iliti
by prxl:\&ue m.lmadg and used’ %mﬁﬁimﬁﬁgiﬁﬁvﬁfﬁﬁ
c odlsco.nf e r‘:k bﬁ,'mi Secretary _s'imll not be downgraded
goit Amt, sasessedt_hezmgortmaeofprase i
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that both structural and attitudinal changes must be made if Amtrak
is to achieve goals set forth in the reported bill. Four specific programs
are mandated for Amtrak by the reported bill in order to improve
Amtrak’s performance,

An operstional improvement program is required to be developed
by the corporation not later than January 1, 1981 and to be imple-
mented on an incremental basis as soon as mrﬁon of it is de-
veloped. The program must include & zero- assessment of all
opereting practices and img)lementa.tion of changes necessary to
achieve the minimum use of employees consistent with safe opera-
tions and adequate service. It also requires the development of & sys-
tematic program for optimizing the ratio of train size Lo passenger
demand; & systematic pro§mm for trip time reduction on sll trains
in the besic system; establishment of training programs to achieve
ontime departures and priorities for passenger trains over feight trains
enroute ; adjustments of purchasing and fricing of food and beverages
to ultimately achieve profitability; and cooperative marketing pro-
grams to increase revendes. =

For the pu of monitoring its own operations, Amtrak is di-
rected to establish a performance evaluation center. This center must
evalnate both short and long-term operational problems and make
recommendations for the improvement of operations. In carrying out
its responsibilities, the center should concentrate on both the detection
and correction of all operstional problems. Its role should bs not
only to monitor and keep track of all operationsl problems but shounld
also expedite the prompt solution of those problems.

In its “trouble-shooting” role, the center must be an integral part
of Amtrak lmuwﬁsment. Quick knowledgeabis onse is essential
whether the problem be one of equipment sveilability, equipment
maintenance, employee ormance, or carrier cooperation.

The effectiveness of the performance evaluation center will only be
as good es its available knowledge sbout specific Amtrak operations.
The reported bill establishes & method for receivin adequncs:;f_serv-
ice reporta. The bill gives the President of Amtrak the suthority to
direct the conductor on any Amtrak train to report to the center any
inadequacy of train operation. When requested to do so the conductor
must submit his report directly to the center whether he is an employee
of Amtrak or an employes of & carrier having & contract with Amtrak.

The center shall specify the types of information it needs in order to -

evaluate the adequacy of service. Such information could include
lack of departure on time; lack of arrival on time; on schedule de-
lays en route, including mechanicsl brecakdowns or .interference with
operations because of freight train operations or maintenance of way-
ward; nonworking toilets or drinking equipment on trains; any other
mechanical failures including door failures or temperature maliunec-
tions by car number; and lengths of delay caused by crew changes,
Establishment of the performance evalustion center and the ade-

uacy of service reports provides & system for Amtrak to knowledge-

ably monitor all of its operations. The Committee is cognizant of
the fact that the full cooperation of all Amtrak employees is necessary
if the performance evaluation eenter is to have accurate data for

meking the judgments necessary to significantly improve performance.

.J
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The reported bill relieves the Interstate Commerce Commission of its

current responsibility to evaiuate the adequacy of Amtrak’s service

because it would only duplicate the activities of the center. Moreover,

the center must submit & report of its sctivities and ions

to the appropriate authorizing Committess of both Houses of the
and to the Secretary every six months.

One of the most significant problems affecting Amtrak performance
has been th:;goor condition of its equipment. Testimony at the hear-
ings indicated that both old and new Amtrak equipment is in need of
repeir. The reported bill mandates s corporation to establish not later
than January 1, 1980 a regionsl maintenance plan. The bill enumerates
the basic characteristics which should be included in any such plan
including the establishment of & systematic preventive maintenance

rorgam. Equipment reliability and passenger comfort are essential
or 1mproved performance by Amtrak. Only s systematic, compre-
hensive, regional meintenance Iﬂnn can provide relisble eqiupment
performance and passenger comfort.

The Committee recogizes that the responsibility for the success or
failure of Amtrak in meeting the goals set forth in this Act rests
primarily with the Amtrak snd contract carrier employees who man-
:gz and operate the Amtrak system. In the past the perennial questions

ut the future of inter-city rail service and of Amtrak it-
self have not been conducive to high employee morsle. In genersl,
the Amtrak Reorganization Act of 1078 should clearly demonstrate
to both Amtrak employees and contract carrier employess who operate
many Amtrak trains that this Commitiee is committed to intercity
rail passenger service. Moreover, the reported bill contains two specific
ﬁmﬂs for the purpose of improving employes commitment to

First, the reported bill institutes an employee stock ownership plan
by directing the corporation to issue & ne?w c}:’l.:ss of common st?:& to
be distributed to both Amtrak employees and contract carrier em-
]ﬁ)iﬁyeee who operate Amtrak trains. The stock msy be issued to quali-
employees on both a length of service basis and in recognition of
performance. Eventually the stock shall pey dividends

as of the corporation’s compensation basis.
o he specific source and method for paying dividens wil be one of
e recommendations made by the Employee Com tion and In-
::nhyq Commission established in the reported bill. ﬁ addition to de-
1rnun.u:ng the source and method for payment of dividends on em-
ployee held stock, the Employee Compensation and Incentive Com-
iuss:an shall evaluate the salary paid officers of Amtrak in relation to
mirak’s ability to attract and maintain qualified officers. There is
:gneer_n by the Committee that Amtrak’s salaries be comparable to
baose in private industry so that the best possible employee talents

gp;)lart tff"i'éd euﬁz_akmg Amtrak work well.
ort to imrpove employes mora mmi

;lso directs the corporation to w;bﬁshpm%?centimli’w?:dscgm g
mf:azénot be too greatly emphasized that the future success ofggg:
s epends upon the dedication and performance of both Amtrak
Ployees and contract carrier employees who operate Amtrak trains,
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NS reduced Freight Train Interference delays overnight when PRIIA first
became law
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UP also substantially reduced Freight Train Interference delays when PRIIA

first became law
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The same trend was apparent among the major freight host railroads overall

Freight Train Interference Delay to Amtrak Trains
on Major Host Railroads
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Freight Train Interference delays on the major freight host railroads
increased substantially when PRIIA 207 was overturned

Freight Train Interference Delay to Amtrak Trains
on Major Host Railroads
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Freight Train Interference delays on Canadian National more than doubled
when the DC Circuit held performance standards to be invalid

CN Freight Train Interference Minutes ——FTI Mins
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Track Work Advisory 16-016

Crescent Service
Issued 09 Dec, 2015, CNOC

Carrier/Subdivision

NS/Alabama Division

ARROW area Atlanta, GA (ATL) —-New Orleans, LA (NOL)
affected
Work Dual rail and tie gangs installing: 5.46 miles of dual rail,

3.2 miles of single sided curve rail, 46.8 miles of ties,
41.4 miles of surfacing work, and bridge and crossing
upgrades in various locations.

Work location(s)

Numerous locations, from south of ATL to NOL

Work time frame

January 4" — February 4™, 2016
Monday through Thursday
Morning of Mon, Jan 04 through evening Thu, Jan 07,
Morning of Mon, Jan 11 through evening Thu, Jan 14,
Morning of Mon, Jan 18 through evening Thu, Jan 21,
Morning of Mon, Jan 25 through evening Thu, Jan 28,
Morning of Mon, Feb 01 through evening Thu, Feb 04,

Amtrak Operating Plan:

Amtrak trains 19 and 20, the Crescent, which normally operate between New York
and New Orleans, will be cancelled between Atlanta (ATL) and New Orleans (NOL)
on the above track work dates. This will affect Train 19 originating at New York
(NYP), Sunday through Wednesday and Train 20 originating at New Orleans

(NOL), Monday through Thursday.

Crescent service operating plan as follows (these are origin dates):

Train 19

Operates NYP-ATL only: (Sunday thru Wednesday)
Train 19(03Jan), 19(04Jan), 19(05Jan), 19(06Jan)
Train 19(10Jan), 19(11Jan), 19(12Jan), 19(13Jan)
Train 19(17Jan), 19(18Jan), 19(19Jan), 19(20Jan)
Train 19(24Jan), 19(25Jan), 19(26Jan), 19(27Jan)
Train 19(31Jan), 19(01Feb), 19(02Feb), 19(03Feb)

Operates Normal NYP-NOL: (Thursday thru Saturday)

Train 19(07Jan), 19(08Jan), 19(09Jan)
Train 19(14Jan), 19(15Jan), 19(16Jan)
Train 19(21Jan), 19(22Jan), 19(23Jan)
Train 19(28Jan), 19(29Jan), 19(30Jan)

1



Train 20
Operates ATL-NYP only: (Monday thru Thursday)
Train 20(04Jan), 20(05Jan), 20(06Jan), 20(07Jan)
Train 20(11Jan), 20(12Jan), 20(13Jan), 20(14Jan)
Train 20(18Jan), 20(19Jan), 20(20Jan), 20(21Jan)
Train 20(25Jan), 20(26Jan), 20(27Jan), 20(28Jan)
Train 20(01Feb), 20(02Feb), 20(03Feb), 20(04Feb)

Operates Normal NOL-NYP: (Friday thru Sunday)
Train 20(08Jan), 20(09Jan), 20(10Jan)
Train 20(15Jan), 20(16Jan), 20(17Jan)
Train 20(22Jan), 20(23Jan), 20(24Jan)
Train 20(29Jan), 20(30Jan), 20(31Jan)

Alternate Transportation
Bus services will be provided between Atlanta and New Orleans for all missed
stops in both directions.
One bus will operate express and one local in each direction.

Express Buses — 3019 & 3020
Local Buses — 4019 & 4020

WBS Element B.TR.100150.1882 has been issued for this operation.
The following Internal Orders are valid:

1198 — General Support 1288 — Station Services
1388 — On Board Services 1689 — Train Ops (T & E)
1798 — M of W 1889 - M of E



Track Work Advisory 16-019 - UPDATE

Sunset Limited Service
Updated 08 Feb, 2016 CNOC

Carrier/Subdivision UP/Gila Sub
BNSF/Lafayette Sub
Arrow area affected Sunset Limited Route
Los Angeles, CA (LAX) to New Orleans, LA (NOL)
Work UP & BNSF Tie Projects
Work location UP - Yuma/MP 732.4 to Maricopa/MP 898.8
BNSF - Schriever/MP 55.0 to Baldwin/MP 106.5
Work schedule UP - January 8" — March 13", 2016
Work Window 12am to 9am
BNSF — January 15" - February-19*.2016
February 28, 2016

Amtrak Operating Plan:

Effective Friday, January 8" through Sunday, March 13", Amtrak Sunset
Limited, train 2 which operates between Los Angeles, CA (LAX) and New
Orleans, LA (NOL) three days a week, Sunday, Wednesday, and Friday, will
operate LAX-NOL, six (6) hours earlier than current schedule. Trains will depart
LAX at 4PM instead of the current 10PM departure time and operate through to
arrival at San Antonio on the earlier adjusted schedule. From San Antonio to
New Orleans trains will operate 5'10” earlier than current schedule.

Note: This includes the operation of the Texas Eagle, train 422.
Train 422 will operate between Los Angeles and San Antonio on the
six (6) hour earlier schedule. This will not affect the connection
with train 22 at San Antonio

Effective Frlday, January 15" through Friday, February-19* Sunday,
February 28" Amtrak Sunset Limited, Train 1 which operates between New

Orleans, LA (NOL) and Los Angeles, CA (LAX) three days a week, Monday,
Wednesday, and Saturday,
will depart NOL 90 minutes later than current schedule. Trains will depart NOL
at 1030AM instead of the current 9AM departure. Operating between New
Orleans and San Antonio, trains will be able to recover time after passing the
BNSF work area. Trains will operate between San Antonio and Los Angeles on
the current schedule.

Note: This will not affect the connection with the Texas Eagle, train 421
at San Antonio.



Connecting Passengers

Due to the earlier operation of train 2/422, passengers off the Coast Starlight,
Train 11 will miss their connection at LAX. Bus 3011 will be provided from
Sacramento to Los Angeles to enable passengers to make the connection.

WBS Element B.TR.100150.1893 is in effect for this operation. The following
Internal Orders are valid:

1198 — General Support 1288 — Station Services
1388 — On Board Services 1689 — Train Ops (T & E)
1798 — M of W 1889 — M of E



Track Work Advisory 16-029 - UPDATED
Palmetto/Carolinian/Silver Star Service

Updated 04 Feb, 2016, CNOC

Carrier/Subdivision

CSX / Florence Division/ South End Sub.

ARROW area affected

Richmond, VA to Savannah, GA

Work

T-3 & T-5 Tie Work, Installing 86,188 ties

Work location

Florence/MP A 290 to Charlie Baker/ MP A 119

Work schedule

Tuesday thru Thursday, Feb 9" — Feb 18"

7amto 5 pm

Amtrak Operating Plan:
To accommodate the above outlined track work Amtrak Service
will be adjusted as follows:

Palmetto Service
Tuesday through Thursday, Feb 9 — Feb 18", Trains 89 & 90, which
normally operate between New York and Savannah, are cancelled between
Richmond and Savannah. Trains will operate between New York and
Richmond only. No alternate service will be provided between RVR & SAV.

Affected Trains
Train 89 (09Feb), (10Feb), (11Feb), (16Feb), (17Feb), (18Feb)
Train 90 (09Feb), (10Feb), (11Feb), (16Feb), (17Feb), (18Feb)

Note: On the affected dates, Trains 97 & 98 will make station stops at
Dillon (DIL) and Selma (SSM) to accommodate passengers

Carolinian Service
Tuesday through Thursday, Feb 16" — Feb 18", Trains 79 & 80, which
normally operate between New York and Charlotte, are cancelled between
New York and Raleigh. Trains will operate between
Raleigh and Charlotte only.

Affected Trains
Train 79 (16Feb), (17Feb), (18Feb)
Train 80 (16Feb), (17Feb), (18Feb)



Silver Star Service
Monday through Wednesday, Feb 15" — Feb 17" northbound Train 92,
which operates between Miami and New York will depart MIA at 9:10 AM,
2'40" earlier than current schedule. This will enable the train to operate through
the affected area ahead of the curfew. Train will operate through to NYP on the
earlier schedule, making all scheduled station stops.

Note: The earlier schedule of train 92 will result in fwo trains with the same
number departing SAV on the same date. As a result, for the affected dates,
train 92 is renumbered to Train 1092.

Affected Trains
(Origin dates)
Train 1092 (15Feb), (16Feb), (17Feb)

WBS Element B.TR.100150.1916 has been issued for this operation.
The following Internal Orders are valid:

1198 — General Support 1288 — Station Services

1388 — On Board Services 1689 — Train Ops (T & E)
1798 — M of W 1889 — M of E

550258 — General Ledger Acct. for alternate Psgr travel/scheduled track work
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