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MOTION TO DISMISS

Respondent Fort ‘Worth & Western Railroad Company (FWWR) moves the
Surface Transportation Board (STB or Board) to dismiss the Complaint filed October 26,
2006 by Complainant PCI Transportation, Inc. (PCI) on the gfounds that the causes of
action and claims for relief alleged‘therein are based on contract or state tort law, and
thus fail to state claims cognizable by the Board upon which relief can be granted under
the Interstate Commerce Act (ICA) as amended by the Interstate Commerce Commission
Termination Act (ICCTA), 49 U.S.C. §§10101 et seq. |

Specifically, FWWR moves to dismiss those extra-jurisdictional causes and
claims alleged in the Complaint as Count I (Breach of Contract/Attorney’s Fees), Count
I (Intentionai Interference with Existing and Prospective Contractual Relations), Count
1T (Application for Injun’btive Relief) and (Application for Permanent Injunction), and
Count IV (Declaratory Relief, Paragraphs 39 a., b. and ¢.) |

In support of this motion, FWWR relies on the brief and the declaration of its

counsel submitted in support of this motion.
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BRIEF OF FORT WORTH & WESTERN RAILROAD
COMPANY IN SUPPORT OF MOTION TO DISMISS

FWWR submits this Brief in support of its motion to dismiss the Complaint filed
October 26, 2006 by Complainant PCI Transportation, Inc. (PCI) made on the grounds
that the causes of action and claims for relief alleged therein are based on contract or state
tort law, and thus fail to state claims cognizable by the Board upon which relief can be
granted under the Interstate Commerce Act (ICA) as amended by the Interstate
Commerce Commission Términation Act (ICCTA), 49 U.S.C. §§10101 et seq.

Specifically, the extra-jurisdictional causes and claims FWWR seeks to dismiss
are alleged in the Complaint as Count I (Breach of Contract/Attorney’s Fees), Count 11
. (Intentional Interference with Existing and Prospective Contractual Relations), Count III
(Applicationl for Injunctive Relief)» and (Application for Permanent Injunction), and
Count I'V (Declaratory Relief)..

- This is the second complaint PCI has filed against FWWR to initiate proceedings
before the Board, the first complaint being dismissed without prejudice on FWWR’s
motion.

I. SUMMARY OF RELEVANT FACTS AND PROCEEDINGS
A. Parties.

FWWR, a Texas corporation with principle offices in Fért Worth, TX, isa Class
III short liné carrier pl;oviding interstate rail transportation to the public in the Fort
Worth, TX area.

- PCI, a Texas company with principle offices in Fort Worth, TX, is & member of
the public to whom FWWR has provided rail transportation services in the Fort Worth,

TX area.
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B. Dispute between the Parties.

Sometime during 2001 a dispute arose between the parties regarding swifching
services and demurrage charges, as well as the purported agreements between the parties
dating back to 1998 concerning those services and charges.

Unable to resolve the dispute, PCI filed action in the 141* District Court of
Tarrant County, Texas, on March 5, 2004.

C. Proceedings in Texas State Court.

| Following the filing of PCI’s complaint and request for injunctive relief, the state
court issued a Temporary Restraining Order (TRO) and set PCI’s application for a
temporary injunction for hearing on March 22, 2004.

On March 19, 2004, FWWR removed the matter to the United States District
Court for the Northern District of Texas, Fort Worth Division, there assigned Civil
Action No. 4:04cv211Y

D. Proceedings in Federal Forums.

1. US District Court (Civil Action No. 4:04-cv-211 Y).
On March 19, 2005, accompanying its Notice of Removal, FWWR filed its initial

Answer to PCI’s complaint, and later, its First Amended Answer aﬁd Counterclaim in the
District Court.
On March 23, 2004, PCI filed an emergen;:y motion for remand. FWWR
responded in opposition. The District Court denied PCI’s motion on April 8, 2005
" On April 29, 2004, PCI filed a motion for preliminary injunction. FWWR filed

opposition.. The District Court denied PCI’s motion on July 6, 2004.
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On August 4, 2004 PCI filed an Interlocutory Notice of Appeal over the District
Court’s denial of PCI’ s motions to remand and for injunctive relief. That same date, the
District Court entered its order rendering moot reconsideration of those denials requested
by PCL

| On August 30, 2004 PCI filed a motion for stay bending appeal. The same day,
FWWR filed a moton for partial summary judgment and motion to dismiss claims for
injunctive relief. FWWR’s motions remain pending.

On November 4, 2004 the District Court granted PCI’s motion for stay and
administratively closed the civil action proceedings until the 5% Circuit issued its
mandate. | |

2. US Court of Appeals — 5™ Circuit (Case No, 04-10963). |

" On October 8 and 19, 2004 the USCA denied PCI’s motion for stay pending
appeal. As noted above, the District Court later entered stay.
v Following Circuit-sponsored mediation efforts and briefing, on July 26, 2005
(revised August 9, 2005) the USCA issued decision in PCI Transportation, Inc. v. Fort
Worth & Wéstern Railroad Company, Inc., 418 F.3d 535 (5™ Cir. 2005)(PCI Transp.)
affirming the District Court’s denial of remand and injunctive relief, and its Jﬁdgment
and Mandate thereon.

3. US District Court {Civil Action No. 4:04-cv-211 Y)(cont’d).

On August 18, 2005, PCI filed notice of filing a complaint with the STB on
August 8, and also filed a motion to dismiss or stay the civil action pending STB action.
On August 19, 2005, the USCA’s Opinion, Judgment aﬁd Mandate were filed in

the District Court.
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On August 22, 2005, the District Court reopened the civil actioﬁ and ordered
FWWR to respond to PCI’s August 18 Motion to Dismiss on or before September 7,
2005. Subsequent extensions were granted.

On February 7, 2006 FWWR filed two responses: (1) an Amended motion for
partial Summaxjr Judgment and (2) an An}ended Motion to Dismiss Injunctive Relief
Claims.

On September 26, 2006 the Court entered its Order granting FWWR’s Amended

Motion to Dismiss and dismissing FWWR’s Amended Motion for Pa_rtial Summary
Judgnient.

On October 5, 2006 FWWR filed a Motion for Reconsideration of the Court’s
Septémbcr 26 Order, which motion the Court denied on November 6, 2006..

FWWR intends to timely file Notice of Appeal of the Court’s September 26, 2006
and November 6, 2006 Orders as being contrary to the 5% Circuit’s earliér decision.

- The Declaratioﬁ of Counsel supporting FWWR’s Motion to Dismiss includes the
docket history of District Court proceedings in civil action no. 4:04cv211 Y (Exhibit A),
5™ Circuit Decision in PCI Transportation, Inc. v. Fort Worth & Western Railroad
Company, Inc., (Exhibit B), and District Court Orders dated August 26, 2006 (Exhibit C)
and November 6, 2006 (Exhibit D) on reopening.

4. US Surface Transportation Board (STB) (Nos. 42094 and 42094 Sub-No.1).

On August 8, 2005, PCI filed ité first complaint against FWWR. (Complaint I}

On August 29, 2005, FWWR filed stipulated motion for extension of timé until
September 9, 2005 to respond, which motion was granted by the Board on August 29,

2005.

FWWR’s Brief in Support of Motion to Dismiss ' 6



On September 9 FWWR filed its responsive motion to dismiss, or alternatively, to
stay.

By Decision dated October 28, 2005 and served October 31, 2005, the STB
dismissed PCI’s Complaint I without prejudice.

Following the District Court’s August 26, 2006 order granting FWWR’s
Amended Motion to Dismiss and dismissing FWWR’s Amended Motion for Partial
Summary Judgment, PCI filed a secoﬁd Complaint with the Board on October 26, 2006.
(Complaint II). |

On November 17, 2006 the Board granted the FWWR’s stipulated motion for
extension of time until November 27, 2006 in which to respond.

Complaint II is now the subject of FWWR’s Motion to Dismiss.

II. ARGUMENT/DISCUSSION |
" A. PCI Fails to Allege Claims Cognizable by the Board Under the ICA.

PCI’s Complaint II presents issues almost identical to those raised by Complaint
I. As it did regarding PCI’s Complaint I, FWWR argues that Complaint II should be
dismissed because, on its face, the causes of a;:tion and claims for relief alleged therein
are based on contract and state tort law, and thus fail to state claims cognizable by the
Board upon which relief can be granted under the Interstate Commerce Act (ICA) as
amended by the Interstate Commerce Commission Termination Act (ICCTA), 49 U.S.C.
§§10101 et seq.

Specifically those extra-jurisdictional causes or claims are alleged in Complaint II

as Count I (Breach of Contract/Attorney’s Fees), Count II (Intentional Interference with
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Existing and Prospective Contractual Relations), Count III (Application for Injunctive
Relief) and (Application for Permanent Injunction), and Count IV (Declaratory Relief).

It is relevant to note that contract issues between the FWWR and PCI have not as
yet been resolved in any judicial forum. Thus, various contractual matters such as terms
and conditions, scope, duration, breach and termination remain at issue. Th_e STB,
however, is not the proper forum to determine those contract issues. _

B. Subiect Matter Jurisdiction Is Threshold Issue.

FWWR’s contention that Complaint II should be dismissed for failure to state
claims cognizable by the Board upon which relief can be granted under the ICA as
amended, raises the threshold question of subject matter jurisdiction.

1. Statutorv Framework.

The Board’s subject matter jurisdiction under the ICA, as amended, is set out in
Section 10501, augmented by the statutory deﬁnitions in Section 10102. Boar“d
jun’sdictidn is restricted by the contract—rélated provisions in Section 10709 and the
statutory exclusions in Section 10906. See 49 U.S.C. §§10102, 10501, 10709, and
10906. Administrative exemptions authoriied under Section 10502 remain subject to
Board jurisdiction. Upon appropriate complaint the Board may initiate investigation and
enforcement uﬁder Sections 11701 and 11702.

The Board may exercise jurisdiction over rail transportation services either as a
matter of “exclusive” or “primary” jurisdiction: “exclusive” jurisdiction arises from the
express Congressional grant in the statutory language of Section 10501(b); and “primary”
jurisdiction flows from judicial recognition of Board expertise and the need for

uniformity in Federal regulation over interstate rail transportation under the ICA. The
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former gi\}es rise to “complete” _Federal pre-emption and original Federal subject matter
jurisdiction. The latter gives rise to “ordinary” pre-emption.

Emphasizing deregulation of rail transportation in the ICCTA, Congress
continued both the authorization of market-based, commercial contracts between rail
carriers and customers for transportation services and the limitation that contracted-for
rail services were removed from coverage of the Act, and consequently, Board
jurisdiction. See Sectién 10709; cf- former Sections 10713(i)(1) and (2).

Authorizing contracts in Section 10709(a) and limiting duties of parties to those
“speéiﬁed by the terms of the contract” in Section 10709(b), Congress in Sections
10709(c)(1) and (2) expressly provided: (1) “tramnsportation under such contract shall
not be subject to this part, and may rnot be subsequently challenged before the Board or
in any court on the grounds that such contract violates a provision of this part” and (2)
“the exclusive remedy for any alleged breach of a contract entered into under this section
shall be an action in an appropriate State court or United States district court, unless the
parties otherwise agree”. (Italics added.)

Signiﬁcantly, and for purposes of this case, Section 10709(f) provides: “A rail
carrier that enters into a contract as authorized by this section remains sz?bject to the
common carrier oblfgation set forth in section 11101, with respect to rail transportation
not provided under such a contract”. | |

2. Relevant Precedent.

(a) Board Decisions.

FWWR’s Brief in Support of Motion to Dismiss - 9



As the ICC did under former Section 10713, the Board has repeatedly recognized
the limitations on its jurisdiction imposed by Section 10709(c)." Consistent with Section
10709(f), the Board has also made clear that, for purposes of jurisdiction, duties of
contract carriage under Section 10709 are distinct and exist separate from obligations of
common carriage under Sections 11101 and 10702. Consequently, while the Board may
not exercise jurisdiction over contract carriage claims, it may do so over cognizable
common carriage and reasonableness claims under the ICA in the rail transportation
transaction(s) at issue.’

The.Board has also fouﬁd that, to the extent common carrier service may conflict
with contract serviée, the rights and obligations of common carriage must yield to those

contracted-for in transportation transaction(s) at issue.®

"'See H B. Fuller Co. v. Southern Pacific Transportation Co., No. 41510, STB served August 22,
1997 (decided under former Sections 10713(i)(1) and (2) with notation that similar provisions
exist in Sections 10709(c)(1) and (2)); Omaha Public Power District v. Union Pacific Railroad
Company, STB Docket No. 42006, dismissal decision served October 17, 1997, reconsideration
denied by decision served November 15, 2000; Cross Qil Refining & Marketing, Inc. v. Union
Pacific Railroad Co., STB Finance Docket No. 33582, served October 27, 1998; South-Tec
Development Warehouse, Inc. et al - Petition for Declaratory Order — Illinois Central Railroad
Co., STB Docket No. 42050, served November 15, 2000; Minnesota Power, Inc. v. Duluth,
Missabe and Iron Range Railway Co., STB Docket No. STB Docket No. 42038, served March 6,
2000; and Parrish & Heimbecker, Inc. — Petition for Declaratory Order, STB Docket No. 42031,
served May 26, 2000, reconsideration denied by decision served May 24, 2001; and Kansas City
Power & Light Company v. Union Pacific Railroad Company, STB Docket No. 42095, served
July 27, 2006 (dismissal under 10709). Cf. Wisconsin Central Lid.-Petition for Declaratory
Order-Certain Rates and Practices of Baltimore & Ohio Chicago Terminal Railroad Company
and CSX Transportation, Inc. STB Docket No. 41995, served June 20, 2001 (inter-carrier
contract); Boston and Maine Corp. et al. v. New England Central Railroad, Inc., STB Docket No.
34612, served February 24, 2005. '

% See Minnesota Power, Inc. v. Duluth, Missabe and Iron Range Railway Co., STB Docket No.
STB Docket No. 42038, served March 6, 2000; and Parrish & Heimbecker, Inc. — Petition for
Declaratory Order, STB Docket No. 42031, served May 26, 2000, reconsideration denied by
decision served May 24,2001,

* Parrish & Heimbécker, Inc. — Petition for Declaratory Order, STB Docket No. 42031, served

May 26, 2000, reconsideration denied by decision served May 24, 2001; cf. R. Franklin Unger,
Trustee — Petition for Declaratory Order — Assessment and Collection of Demurrage and
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(b) Court Decisions.

Notwithstanding the fact that alleged claims for relief in PCI’s original complaint
were based solely on state law, the U.S. District Court in case no. 4:04-cv-211 Y assumed
original Federal subject matter jurisdiction over transportation service claims at issue, and
denied remand to state court. The District Court’s decision rested on doctrine of
“éomplete Federal pre—emptioﬁ”, the judicially recognized exception to the “well-ﬁleaded
complaint” rule, as well as the exclusive jurisdiction provisions of the ICA, Section
10501(b). Exercising jurisdiction the District Court denied PCI’s request fdr remand and
for injunctive relief.

.The 5% Circuit affirmed the District Court’s denial of remand as well as the denial
of injunctive relief. Decision, Exhibit B.

Characferi_zing the FWWR/PCI contract as “very limited in scope”, the 5th Circuit
rejected PCI’s overly broad Section 10709 arguments, holding that (1) the STB is not
precluded from éxercising jurisdiction over claims that may be “even related t0” an
agreement, and (2) the injunctive relief PCI seeks exceeded contract coverage since “af
the very least, a portion of [PCI’s] claims are governed by the ICCTA” (ltalics added.)
Decision, Exhibit B. p. 14.*

For purposes of Federal subject matter jurisdiction, the 5th Circuit found that
Section 10501 requires the application of the “complete” pre-emption doctrine to claims

alleged in PCI’s complaint, and concluded that “as the ICCTA provides the exclusive

Switching Charges, STB Docket No. 42030, served June 14, 2000 and South-Tec Development
Warehouse, Inc. et al. - Petition for Declaratory Order — Illinois Central Railroad Co., STB
Docket No. 42050, served November 15, 2000.

4 FWWR believes the 5" Circuit’s decision, p. 14, contains a clerical error mis-describing “PClI

claims” as “FWWR claims”, to find otherwise would be inconsistent with its holding and the
applicable precedent.
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cause of action for PCI’s non-contractual relief, we hold that those claims ‘only

arise’[Junder federal law”. Decision, Exhibit B, p. 18.

C. Lack of Subject Matter Jurisdiction Requires Dismissal of Complaint II.

| The precise issue now before the Board is whether Complaint II presents causes
‘of action or claims for relief based on contract and state tort law that have been
determined to be outside.of the Board’s exclusive jurisdiction by the 5™ Circuit in PCI
Transportation, Inc. v. Fort Worth & Western Railroad Company, Inc., 418 F.3d 535 " |
Cir. 2005)(PCI Transp.), or whether, as PCI contends, all causes of action or claims for
relief alleged in Complaint 11 are-cognizable by the Board under the ICA.

FWWR contends the causeé and claims alleged are purely extra-jurisdictional and
not predicated on common carrier obligations. FWWR argues that, basedpn comparison
of complaints, and despite a few new-allégations, Complaint Il represents a verbatim
reiteration of the contract-based and state tort law claims for relief PCI has repeatedly
relied upon in the complaiﬁt initially filed in the Texas State Court, in the U.S. District
Court which the 5 Circuit has determined asserts claims beyond the Board’s jurisdiction,
and in Complaint I previously filed with this Board which was dismissed without
prejudice.

Complaint II states PCI is “refilling this its. Original Complaint”. Complaint II,
Paragraph No. 5, p.4. Generously sprinkled throughout the “Summary of Facts” and
“Sbeciﬁc Facts” sections are express references to, and reliances on, the existence of a
governing agreement, its terms, its breach, claims of default, caﬁcellation and

termination. Complaint II, Pafégraph Nos. 6-21, pp. 4-11.
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While initiélly stating PCI “complains that FWWR has engaged in predatory
practices”, citing NTP S.ection 10101(12), under the “Causes of Action” section, the fwo
bases of PCI’s Complaint IT against FWWR are specifically asserted to be “the continued
oppression with and improper billing of demurrage fess in violation of the express
contract between the parties and FWWR's tortivous interference with PCI's long term
lease of the spur and contracts with its customer”. (Italics added.) Complaint II,
Paragraph Nos. 22-23, pp. 11-13.

And although Complaint II alludes to certain statutory violations under Sections
10702, 10704, 10741 and 10746, a critical and fair reading of Complaint II leaves little
doubt that the specific conduct and charging allegations agaiﬁst FWWR upon which PCI
relies nonetheless are, and remain, firmly grounded on conduct that is alleged to be
governed by contract and state le;w. Compare statutory references in Complaint II,
Pérégraph Nos. 24, 25 and 26, pp.14-15 with causes and claims alleged in Count I,
Paragrapﬁ Nos. 28 and 29 (contract allegations), Count II, Paragraph Nos. 31-33 (tortious
conduct), Count III, Paragraph Nos. 35-36 (preservation of contractual status quo), and
Count IV, Paragraph 39 (express agreement controversy).

In sum, all of PCI’s alleged causes and claims for relief in Complaint II arise out
of and are based on the agreement and state law. Violations of agreement are expressly
removed from STB’s statutory jurisdiction. 49 USC 10709(c). Alleged -violations of
state law are federally preempted as attempts to regulate rail carrier operations but are not
cognizable by the Board without appropriate charging allegations under the ICA. 49 USC

10501 and 11701.
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As discussed above, both the Board and the 5 Circuit have concluded that the
Board Imay exercise jurisdiction over claims for relief that do not arise from contracted-
for duties, ie. non;contractual claims for relief under the ICA based on common carrier
obligations. Complaint II fails to allege such claims.

In this case, PCI’s Complaint II headings, normally discounted for interpretive
purposes, 'prove to be literally descriptive of the content of the contract claims and state
law relief alleged therein. See for example Complaint II, Count I (Breach of
Contract/Attorneys’ Fees) p. 15, and Count II (Intentional Interference with Existing and
Proépective Contractual Relations) p. 18. |

Even the more generally denominated claims in Count III (Application for
Injunctive Relief) and (Application for Permanent Injunction), pp. 17-19, and Count v
(Declaratory Judgment) p. 19, are predicated on the same facts supporting reli_ef based on
contract theories and state law alleged in the other Counts. |

FWWR contends comparison and anélysis of Complaint II leads to.the conclusion
it is nothing more than a reiteration of its initial state court complaint alleging causes of
action for breach of contract and other relief under state law,. and is the same as the
second amended complaint filed in the District Court. See Declaration of Counsel,
Exhibit E, Plaintiff’s Second Amended Complaint. In Complaints I and II before the )
Board, PCI continues to allege claims for relief based on contract and state law
violations. Such claims are not cognizable by the Board under the ICA.

On its face, PCI’s Complaint II is utterly devoid of claims cognizable by the
Board under the ICA, as amended by ICCTA. Mere mention of statutory provisions does

state a claim cognizable under the ICA where, as here, the context and predicate for relief
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remain fixed on a contracted-for arrangément and state law. In short, as a matter of law,
PCI’s cc.)mplaint. before the Board fails for want of subject matter jurisdiction and
dismissal is required.

D. PCI’s Relianée on Court Precedent is Misplaced. -

PCI relies on the 5" Circuit decision for its complaint against FWWR before the
Board, but in jurisdictional allegations, PCI misconstrues and misstates the 5® Circuit’s
holdings. PCI asserts that @l of its claims fall within the exclusive jurisdiction of the
Board. See Complaint II, Paragraph No. 4, p 4. On the contrary, the 5" Circuit held that
claims based on state law are completely pre-empted, and that only some of PCI’s claims
are governed by the ICCTA. Thus, oﬁly non-contractual claims based on ICA, as
amended, are cognizable by Board. Decision, Exhibit B, pp. 14 and 18.

The 5™ Circuit ackwardly suggest that claims “related to” contract may fall within
| Board jurisidiction. Decision, Exhibit B, pp.9-10. Not only does that view undercut the
intended limits of Board jurisdiction under Section- 10709 by effectively expanding
jurisdiction, but such is not applicable where as here, Complaint II claims are not merely
“related to” but are intrinsically derived from and dependant ﬁpon a contract.

PCI also relies on recent decisions of the U.S. District Court alleging that on
remand the District Court determined that all parties’ claims are cognizable by the STB.

See Complaint II, Paragraph No. 4, p.' 4; District Court Orders dated September 26, 2006

5 See Albemarle Corporation v. The Louisiana and Northwest Railroad Company, STB Docket
No. 42097, served August 1, 2006 (threshold jurisdiction issue whether contracts exist and apply
to movements at issue); Kansas City Power & Light Company v. Union Pacific Railroad
Company, STB Docket No. 42095, served July 27, 2006 (indicia of contract raises threshold
jurisdiction issue); cf. Savannah Port Terminal Railroad, Inc.-Petn. For Decl Order-Certain
Rates and Practices as Applied to Capitol Cargo, Inc., STB Finance Docket No. 34920, served
October 20, 2006 (extension for response to petition raising substantial and complex issues
relating to contracts governing the parties relationship and applicability and interpretation of
tariffs.)

FWWR’s Brief in Suppoi't of Motion to Dismiss 15



and November 6, 2006, Exhibits C and D. After reviewing the 5® .Ciréuit decision, the
District Court erroneously 'concluded that “the parties’ claims fall within the STB’s
exclusive jurisdiction.” and on reconsideration, that “(the STB) had exclusive jurisdiction
over the parties’ claims” énd the “Court lacked jurisdiction over the pﬁrties’ claims.”
(Emphasis added.) Exhibit C, p. 5, and Exhibit D, p. 1. Because both these District Court
decisions fail to distinguish the respective claims of the parties and lump the same
altogether, the holdings are clearly contrary to the prior 5™ Circuit’s decision and issues |
before the Court. Accordingly, FWWR intends to timely file a Notice of Appeal.

Even if one were to construe the District Cqurt’s decisions as a referral to the
Board, which it plainly is not, PCI may not now merely re-allege its prior contract and

| state law claims but~must allege claims in terms cognizable by the Board under the ICA®,
PCI has failed to do so for a second time in Complaint I1.
| Here, PCI repeats contract-based and statel law claims for relief first asserted in a
Texas state court, re-alleged those very same claims upon reméval to the US District
Court, and has alleged twice before the Board. The allegations aré insufficient to invoke
the subject matter jurisdiction of the Board and PCI’s complaint should be dismissed.
E. Dismissal With Prejudice Is Approriate.

At this juncture, FWWR believes the Board should dismiss PCI’s Cémplai’nt 11
with prejudice. PCI has not been denied the opportunity to present a complaint that
properly invokes the jurisdiction of the Board. Complaint II is PCI’s second attempt
which ign’ores the judicial instruction in decisions of the 5™ Circuit and-\applicable Board

precedent, as well as the distinction between “exclusive’ and “primary” jurisdiction.

6 Cf. Savannah Port Authority Railroad, Inc.-Petn. for Decl. Order-Certain Rates and Practices
As Applied to Capitol Cargo, Inc., STB Finance Docket No. 34920, served October 6,
2006.(demurrage issues)

FWWR’s Brief in Support of Motion to Dismiss 16



Dismissal with prejudice simply brings closure to PCI’s two failed attempts to invoke the
Board’s subject matter jurisdiction.

Signiﬁcéntly, PCI’s Complaint II now before the Board is little more than an
attempt to utilize the Board and by-pass District Court jurisdiction. Although referral has
been the practice in matters of concurrent jurisdiction between the Courts and the Board,
this is not such a case.” The Board has recognized that in passing the ICCTA “Congress
intended only to pre-empt state law and remedies, but did not intend to oust concurrent
Federal district court jurisdiction over common carrier obligation claims under the ICA®

The Courts have respected the Board’s expertise and “primary” jurisdiction by

9

use of the referral mechanism.” Likewise, the Board has respected the Court’s

jurisdiction.'?
 Dismissal with prejudice is fair to PCI and accommodates the concurrent

jurisdiction of two Federal forums over a case involving the same parties and basic

1ssues.

? See e.g. Parrish & Heimbecker, Inc. — Petition for Declaratory Order, STB Docket No, 42031,
served May 26, 2000, reconsideration denied by decision served May 24, 2001; South-Tec
Development Warehouse, Inc. et al - Petition for Declaratory Order — Illinois Central Railroad
Co., STB Docket No. 42050, served November 15, 2000; Martin Gas Sales, Inc. — Petition for
Declaratory Order — Certain Rates and Practices of Union Pacific Railroad Co., STB Docket
No. 42082, served June 15, 2004; Capitol Materials Inc. — Petition for Declaratory Order —
Certain Rates and Practices of Norfolk Southern Railway Co., STB Docket No. 42068, served
April 12, 2004;

8 Greenville County Economic Development Corp. — Petition f‘or Declaratory Order, STB Docket
No. 34487, served July 27, 205 and Groome & Associates, Inc et al. v. Greenville County
Economic Development Corp., STB Docket No. 42087, served July 27, 2005.

® See e.g. Consolidated Rail Corp. —Declaratory Order Proceeding, STB Finance Docket No.
34319 served October 10, 2003.

1% See Boston and Maine Corp. et al. v. New England Central Railroad, Inc., STB Docket No.
34612, served February 24, 2005. .

FWWR’s Brief in Support of Motion to Dismiss ’ ’ 17



III. CONCLUSIONS

For reasons argued and discussed abové, FWWR submits the Board should
dismiss PCI’s Complaint II with prejudice. As pleaded, FWWR cannot adequately
determine which of, and defend against, the portions of Complaint II arguably Wlthln

Board jurisdiction, all to FWWR’s prejudice.

N
Respectfully submitted Novembeijj 2006 by pf ]J*;] / for
' ' Y W="Paul H. Lamboley
Paul H. Lamboley Richard C. DeBerry
Bank of America Plaza, Suite 645 Russell A. Devenport
50 W. Liberty Street McDonald Sanders
Reno, NV 89501 777 Main Street, Suite 1300 .
Tel. 775.786.8333 Fort Worth, TX 76102
Fax 775.786.8334 Tel. 817.336.8651
E-mail: phlamboley@aol.com Fax 817.334.0271

Attorneys for Respondent Fort Worth & Western Railroad Company

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document was

served on Counsel of Record identified below via first class U.S. mail, postage prepaid,
this May of September, 2005:

H: Allen Pennington
Pennington Hill & Baker, LLP
The Fort Worth Club Tower
777 Taylor Street, Suite 890
Fort Worth, TX 76102

Tel. 817.332.5055

Fax 817.332.5054

E-mail: apennington(@phblaw.com

FWWR’s Brief in Support of Motion to Dismiss _ 18



UNITED STATES OF AMERICA

BEFORE THE SURFACE TRANSPORTATION BOARD

STB DOCKET NO. NOR 42094 Sub-No. 1

PCI TRANSPORTATION, INC.

Complainant,
V.

| FORT WORTH & WESTERN RAILROAD COMPANY

Respondent.

DECLARATION OF COUNSEL
IN SUPPORT OF MOTION TO DISMISS

Paul H. Lamboley

ENTERED : Bank of America Plaza, Suite 645
Offies o7 TreRRCITES 50 W. Liberty Street
: wog B Reno,NV 89501
e Tel. 775.786.8333
cervaf Fax 775.786.8334
Public Feoo , E-mail: phlamboley@aol.com

Richard C. DeBerry

Russell A. Devenport
McDonald Sanders

777 Main Street, Suite 1300
Fort Worth, TX 76102

Tel. 817.336.8651

Fax 817.334.0271

November 21, 2006 Attorneys for Respondent
Fort Worth & Western Railroad Company

Declaration of Counsel in Support of Motion to Dismiss



DECLARATION OF COUNSEL
IN SUPPORT OF MOTION TO DISMISS

Paul H. Lamboley, under penalty of perjury, makes the following declaration in

support of th¢ Motion to Dismiss submitted by Respondent Fort Worth & Western

Railroad Company (FWWR):

1. I am one of the attorneys for Respondent FWWR, and make this declaration based

on personal knowledge of the facts stated herein.

2. Attached hereto are true and correct copies of documents obtained and identified
as follows:
Exhibit A Docket History of Case No. 4:04-cv-211 Y before the United

Exhibit B

Exhibit C

Exhibit D

Exhibit E

States District Court for the Northern District of Texas, Fort Worth
Division entitled PCI Transportation, Inc. v. Fort Worth &

Western Railroad Company, downloaded from Pacer System
November 20, 2006.

5" Circuit Decision in PCI Transportation, Inc. v. Fort Worth &
Western Railroad Company file stamped July 26, 2005 and
reported at 418 F.3d 535 (3" Cir. 2005).

District Court Order Granting Amended Motion to Dismiss and
Dismissing Amended Motion for Partlal Summary Judgment filed
September 26, 2006.

District Court Order Denying Motion for Clarification filed
November 6, 2006.

Plaintiff’s Second Amended Complaint filed August 3, 2004, in
the District Court by PCI Transportation, Inc.

Declaration of Counsel in Support of Motion to Dismiss : 2



Respectfully submitted November Z_F__,‘;r2006 by

;‘/}/Ly/’r pd ; for |

Paul H. Lamboley

Bank of America Plaza, Suite 645
50 W. Liberty Street

Reno, NV 89501

Tel. 775.786.8333

Fax 775.786.8334

E-mail: phlamboley@aol.com

WM H. Lamboley

Richard C. DeBerry

Russell A. Devenport
McDonald Sanders

777 Main Street, Suite 1300
Fort Worth, TX 76102

Tel. 817.336.8651

Fax 817.334.0271

Attorneys for Respondent Fort Worth & Western Railroad Company

Declaration of Counsel in Support of Motion to Dismiss



Exhibit A Docket History of Case No. 4:04-cv-211 Y before the United
States District Court for the Northern District of Texas, Fort Worth
Division entitled PCI Transportation, Inc. v. Fort Worth &

Western Railroad Company, downloaded from Pacer System
November 20, 2006.

Declaration of Counsel in Support of Motion to Dismiss ' 4
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CLOSED, ECF, JURY, STAYED

U.S. District Court
Northern District of Texas (Fort Worth)
CIVIL DOCKET FOR CASE #: 4:04-cv-00211

PCI Transportation Inc v. Fort Worth & Western Railroad
Company :
Assigned to: Judge Terry R Means

- Cause: 28:1441 Petition for Removal- Contract Default

Date Filed: 03/19/2004

Date Terminated: 09/26/2006

Jury Demand: Plaintiff

Nature of Suit: 450 Commerce ICC Rates,
Etc.

Jurisdiction: Federal Question

Plaintiff |
PCI Transportation Inc represented by H Allen Pennington, Jr
: Pennington Hill & Baker
777 Taylor St '
Suite 8§50
Fort Worth, TX 76102
817/332-5055
Email: apennington@phblaw.com
LEAD ATTORNEY
‘ATTORNEY TO BE NOTICED
V.
Defendant
Fort Worth & Western Railroad represented by Richard C DeBerry
Company McDonald Sanders

https:/ fecf.txrid.uscourts.gov/ cgl-bin/login.pl?703959546894155-L_835_0-1

Continental Plaza
777 Main St

- Suite 1300

Fort Worth, TX 76102
817/336-8651 ‘

Fax: 817/334-0271 FAX

Email: rdeberry@mcdonaldlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Chad Parsons
McDonald Sanders
777 Main St

Suite 1300

Fort Worth, TX 76102
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817/336-8651
Fax: 817/334-0271 FAX

Email: cparsons@mcdonaldlaw.com
ATTORNEY TO BE NOTICED

Russell A Devenport

McDonald Sanders

777 Main St

Suite 1300

Fort Worth, TX 76102

817/336-8651

Email: rdevenport@mcdonaldlaw.com

ATTORNEY TO BE NOTICED
Counter Claimant
Fort Worth & Western Railroad ' represented by Chad Parsons
Company . (See above for address)
' ATTORNEY TO BE NOTICED
Russell A Devenport
(See above for address)
V.

Counter Defendant
PCI Transportation Inc

Date Filed # Docket Text

NOTICE OF REMOVAL from 141st Judicial District Court Tarrant County TX,
case number 141-204556-04. ( Filing fee $ 150 receipt number 48378.), filed by
attorney Richard C DeBerry on behalf of Fort Worth & Western Railroad
Company.(dld, ) (Entered: 03/22/2004)

03/19/2004

| —

o

03/19/2004 CERTIFICATE OF INTERESTED PERSONS by Fort Worth & Western
Railroad Company. (dld, ) (Entered: 03/22/2004) :

03/19/2004 ANSWER filed in state court on 3/18/04 by defendant Fort Worth & Western
Railroad Company.(dld, ) (Entered: 03/22/2004) '

03/22/2004 3 ] ORDER EXPEDITING BRIEFING REGARDING MOTION TO

‘ REMAND....the deft's response, if any, to the motion to remand must be filed
w/the clerk, and serving on opposing counsel so that it is rcvd nlt 4:30pm on Fri
26 2004; ptif's reply to deft's response, if any, shall be filed nlt 4:30 Tue Mar 30
2004. (Signed by Judge Terry R Means on 3/22/04) (wrb, ) (Entered:

https: f fecf txnd.uscourts.gov/cgi-bin/login.pl?703959546854155-1_835.0-1 Page 2 of 13
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03/22/2004)

03/22/2004

I

First AMENDED ANSWER to, COUNTERCLAIM against PCI Transportation
Inc by Fort Worth & Western Railroad Company. (dld, ) (Entered: 03/23/2004)

03/22/2004

Emergency MOTION to Remand and brief in support thereof by PCI
Transportation Inc (wrb, ) (Entered: 03/23/2004)

03/22/2004

Unopposed MOTION for Voluntary Dismissal of a Specific Claim for Relief
and brief in support thereof by PCI Transportation Inc (wrb, ) (Entered:
03/23/2004)

03/23/2004

ORDER ON MOTION TO DISMISS SPECIFIC CLAIM...granting 6 Motion
for Voluntary Dismissal of a Specific Claim for Relief against Defendant Fort
Worth & Western Railroad Company Inc from "imposing or attempting to
impose any demurrage charges upon PCI, or in the alternative, imposing or
attempting to impose any demurrage charges upon PCI when timely delivery of
PClI’s cars on a first-in, first-out basis would have resulted in no demurrage
charges, and in those situations where no demurrage charges would accrue but
for FWWR's service failures"; see order for specifics. (Signed by Judge Terry R
Means on 3/23/2004) (dld, ) (Entered: 03/24/2004)

03/26/2004

ORDER TO SUBMIT JOINT STATUS REPORT AND PROPOSED
DISCOVERY PLAN....jsrpt due w/in 30 days of the date of the filing of this
order. (Signed by Judge Terry R Means on 03/26/04) (wrb ) (Entered:
03/26/2004)

03/26/2004

DEMAND for Trial by Jury by PCI Transpoﬂatlon Inc. (wrb, ) (Entered:
03/29/2004)

03/26/2004

Defendant's RESPONSE to Plaintiff's 3 Emergency MOTION to Remand and
brief in support filed by Fort Worth & Western Railroad Company. (wrb, )
(Entered: 03/29/2004)

03/26/2004

Appendix in Support re 10 Response to Motion filed by Fort Worth & Western
Railroad Company. (wrb, ) (Entered: 03/29/2004)

03/30/2004

12 | REPLY to Response to Motion re 3 MOTION to Remand filed by PCI

Transportation Inc. (dld, ) (Entered: 03/31/2004)

04/08/2004

ORDER denying 5 Motion to Remand (Signed by Judge Terry R Means on
4/8/04) (wrb, ) (Entered: 04/08/2004)

04/16/2004

MOTION for Hearing on Temporary Injunction by PCI Transportation Inc with
Brief in Support. (pdm, ) (Entered: 04/16/2004)

04/19/2004

RESPONSE to re 14 MOTION for Hearing on Temporary Injunction filed by
Fort Worth & Western Railroad Company. (dld, ) (Entered: 04/20/2004)

04/20/2004

ORDER denying 14 Motion for Hearing. (Signed by Judge Terry R Means on
4/20/04) (wrb, ) (Entered: 04/20/2004)

hitps:{ /ecf.txnd.uscourts.gov/cgi~bin/login.pi?703959546894155-L_835.0-1
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17 JJOINT STATUS REPORT and Proposed Discovery Plan by Fort Worth &

Western Railroad Company, PCI Transportation Inc. (wrb, ) (Entered:
04/23/2004)

04/29/2004

18 | MOTION for Preliminary Injuncnon by PCI Transportation Inc (wrb, ) (Entered:

04/30/2004)

04/29/2004

19 | Brief in Support re 18 MOTION for Injunction filed by PCI Transportation Inc.

(wrb, ) (Entered: 04/30/2004)

04/29/2004

Appendix in Support re 18 MOTION for Injunction filed by PCI Transportation
Inc. (wrb, ) (Entered: 04/30/2004)

04/29/2004

MOTION for Leave to File Plaintiff's First Amended Complaint by PCI
Transportation Inc (wrb, ) (Entered: 04/30/2004)

04/29/2004

INITIAL SCHEDULING ORDER: parties to participate in formal settlement
conf nit Aug 16 2004 Amended Pleadings due by 7/1/2004. Discovery due by
7/30/2004. Joinder of Parties due by 5/21/2004. Motions due by 8/30/2004.
(Signed by Judge Terry R Means on 4/29/04) (wrb, ) (Entered: 05/03/2004)

05/17/2004

I3

RESPONSE to Plaintiff's Motion re 18 MOTION for Injunction filed by Fort
Worth & Western Railroad Company. (wrb, ) (Entered: 05/17/2004)

105/17/2004

It\)
o

Appendix in Support re 23 Response to Motion filed by Fort Worth & Western
Railroad Company. (wrb, ) (Entered: 05/17/2004)

06/02/2004

ORDER granting 21 Motion to File Plaintiff's First Amended Complaint (Signed
by Judge Terry R Means on 6/2/04) (wrb, ) (Entered: 06/03/2004)

06/02/2004

Plaintiff's First AMENDED COMPLAINT against Fort Worth & Western
Railroad Company , filed by PCI Transportation Inc.(wrb, ) (Entered
06/03/2004)

06/25/2004

ANSWER to Counterclaim by PCI Transportation Inc. (wrb ) (Entered:
06/28/2004)

06/25/2004

MOTION for Leave to File Plaintiff's Second Amended Complaint by PCI
Transportation Inc (wrb, ) (Entered: 06/28/2004)

07/01/2004

MOTION to File Second Amended Answer to Complaint & Counterclaim by
Fort Worth & Western Railroad Company with Bnef in Support. (pdm, )
(Entered: 07/02/2004)

07/06/2004

=4

ORDER denying 18 Motion for Injunction (Signed by Judge Terry R Means on
7/6/04) (wrb, ) (Entered: 07/08/2004)

07/19/2004

]

2

MOTION for Reconsideration re 30 Order on Motion for Injunction by PCI
Transportation Inc (wrb, ) (Entered: 07/21/2004)

07/29/2004

ORDER granting 28 Motion for Leave to File Second Amended Complaint.
(Signed by Judge Terry R Means on 7/29/04) (dld, ) (Entered: 07/30/2004)

https:{ fecf.txnd.uscourts.gov/cgi-bin/login.pi?703959546894155-L_835_0~1
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SECOND AMENDED COMPLAINT against Fort Worth & Western Railroad
Company , filed by PCI Transportation Inc.(dld, ) (Entered: 07/30/2004)

07/29/2004

ORDER granting 29 Motion to Amend Answer and Counterclaim (Signed by
Judge Terry R Means on 7/29/04) (dld, ) (Entered: 07/30/2004)

07/29/2004

SECOND AMENDED ANSWER and COUNTERCLAIM by Fort Worth &
Western Railroad Company. (dld, ) (Entered: 07/30/2004)

07/30/2004

Unopposed MOTION for Leave to Substitute Verified Second Amended
Complaint by PCI Transportation Inc (wrb, ) (Entered: 08/03/2004)

08/03/2004

ORDER granting 36 Motion for leave to substitute verified second amended
complaint (Signed by Judge Terry R Means on 8/3/04) (wrb, ) (Entered:
08/03/2004)

08/03/2004

39| PLA'S SECOND AMENDED COMPLAINT against Fort Worth & Western

Railroad Company , filed by PCI Transportation Inc.(mjw, ) (Entered:
08/05/2004)

08/03/2004

AMENDED DOCUMENT by PCI Transportation Inc. Amendment to 31
MOTION for Reconsideration re 30 Order on Motion for Injunction...And
Request for Hearing and Brief in Support (mjw, ) (Entered: 08/05/2004)

08/03/2004

Supplemental Appendix in Support re 40 Amended Motion for Reconsideration
filed by PCI Transportation Inc. (mjw, ) (Entered: 08/05/2004)

08/03/2004

SETTLEMENT CONFERENCE REPORT re:RESPONSE to Order re 22 »
Scheduling Order, filed by PCI Transportation Inc. (dld, ) (Entered: 08/06/2004)

08/04/2004

Interlocutory NOTICE OF APPEAL as to 30 Order on Motion for Injunction, 13
Order on Motion to Remand by PCI Transportation Inc. Filing fee $ 255, receipt
number 49738, filed by Atty H Allen Pennington Jr, No hrgs held. (Entered:
08/05/2004)

08/04/2004

ORDER RENDERING MOTION MOOT; finding as moot 31 Motion for
Reconsideration (Signed by Judge Terry R Means on 8/4/04) (wrb, ) (Entered:
08/05/2004)

08/05/2004

Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals re’
38 Notice of Appeal; along with a transmittal letter. (csw, ) (Entered:
08/05/2004)

08/06/2004

DEFENDANT'S SETTLEMENT CONFERENCE REPORT by Fort Worth &
Western Railroad Company. (wrb, ) (Entered: 08/10/2004) '

08/09/2004

https:[lecf‘tx'nd.uscourts.govlcgi-bin/login.pl?703959546894155-L_83 5.0-1

ORDER RETAINING RECORD IN DISTRICT COURT: ORDERED by the
Court, pursuant to Rule 11(e), FRAP, that the Clerk of this DC shall retain the
record or parts thereof subject to the request of the Court of Appeals.
FURTHER ORDERED that the pla, file with the Clerk of the Court, a
designation of record and a Transcript Order within ten (10) days from the
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signing of this order. Upon receipt of the designation, and transcripts if ordered,
the Clerk of the Court shall transmit a certified record to the Clerk .of the US
Court of Appeals for the Fifth Circuit. FURTHER ORDERED that the Clerk of
the Court shall immediately transmit the partial record on appeal, which consists
of a certified copy of this order and of the docket entries, to the Clerk of the US
Court of Appeals for the Fifth Circuit. (Signed by Judge Terry R Means on
August 9, 2004) (csw, ) (Entered: 08/09/2004)

08/12/2004

 Inc.(wrb, ) (Entered: 08/16/2004)

Plaintiff's ANSWER to First Amended Counterclaim by PCI Transportation

08/16/2004

Transcript Order Form: transcript not requested re 38 Notice of Appeal...no
hrgs. (csw, ) (Entered: 08/17/2004)

08/16/2004

Statement of Issues for Appeal re 38 Notice of Appeal filed by PClI
Transportation Inc. (csw, ) (Entered: 08/17/2004)

08/16/2004

DESIGNATION of Record on Appeal by PCI Transportation Inc re 38 Notice of
Appeal (csw, ) (Entered: 08/17/2004)

08/23/2004

USCA Case Number 04-10965 for 38 Notice of Appeal filed by PCI
Transportation Inc. (csw, ) (Entered: 08/24/2004)

08/23/2004

30 | RESPONSE to Plaintiff's Amended 31 MOTION for Reconsideration re 30

Order on Motion for Injunction filed by Fort Worth & Western Railroad
Company. (wrb, ) (Entered: 08/24/2004)

08/23/2004

Appendix in Support re 30 Defendant's Response to Plaintiff's Motion to
Reconsider filed by Fort Worth & Western Railroad Company (wrb, ) (Entered:
08/24/2004)

08/30/2004

l%

MOTION to Stay Action Pending Appeal by PCI Transportation Inc with Brief
in Support. (did, ) (Entered: 08/31/2004)

08/30/2004

L
LX)

53  MOTION for Partial Summary Judgment by Fort Worth & Western Railroad

Company (wrb, ) (Entered: 08/31/2004)

08/30/2004

34

Memorandum in Support re 33 MOTION for Summary Judgment filed by Fort
Worth & Western Railroad Company. (wrb, ) (Entered: 08/31/2004)

08/30/2004

MOTION to Dismiss Claims for Injunction Relief and Brief in Support by Fort
Worth & Western Railroad Company (wrb, ) (Entered: 08/31/2004)

08/30/2004

56

Appendix in Support re 53 MOTION for Summary Judgment, 35 MOTION to
Dismiss filed by Fort Worth & Western Railroad Company. (wrb, ) (Entered:
08/31/2004) "

09/02/2004

Certified and Transmitted Designated Record on Appeal to US Court of Appeals
re 38 Notice of Appeal #04-10965 consisting of 3 volumes certified copies case
papers designated by PCI Transportation; along with a cert cy of designation and
docket entries and a transmittal letter. (csw, ) (Entered: 09/02/2004)

https:/ fecf.txnd.uscourts.gov/cgi-bin/login.pl?703959546894 155~ .835.0-1
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REPLY BRIEF to Response to Motion re 31 MOTION for Reconsideration re
30 Order on Motion for Injunction ﬁled by PCI Transportation Inc. (mjw, )
(Entered: 09/08/2004)

09/10/2004

RESPONSE to Motion re 52 MOTION to Stay filed by Fort Worth & Western
Railroad Company. (wrb, ) (Entered: 09/13/2004)

09/13/2004

59 | REPLY BRIEF to Response to 52 MOTION to Stay filed by PCI Transportation

Inc. (dld, ) (Entered: 09/14/2004)

09/21/2004

60 | STIPULATION FOR ENLARGEMENT OF TIME FOR PLAINTIFF TO FILE

A RESPONSE TO FWWR'S MOTIONS FOR PARTIAL SUMMARY
JUDGMENT AND TO DISMISS CLAIMS FOR INJUNCTION RELIEF by
Fort Worth & Western Railroad Company, PCI Transportation Inc. (wrb, )
(Entered: 09/22/2004)

09/28/2004

Second STIPULATION for Enlargement of Time for Plaintiff to File a
Response to FWWR's Motions for Partial Summary Judgment and to Dismiss
Claims for Injunction Relief by Fort Worth & Western Railroad Company, PCI
Transportation Inc. (dld, ) (Entered: 09/29/2004)

10/05/2004

&2

ORDER EXTENDING TIME FOR PLAINTIFF TO FILE RESPONSE...the
pltf's responses to the deft's motion for partial summary judgment and motion to
dismiss claims for injunctive relief are due nlt 4pm Mon Oct 11 2004. (Signed
by Judge Terry R Means on 10/5/04) (wrb, ) (Entered: 10/05/2004)

10/08/2004

ORDER of USCA #04-10965 as to 38 Notice of Appeal filed by PCI
Transportation Inc...ORDERED that appellant's motion for stay pending appeal
is DENIED. (csw, ) (Entered: 10/08/2004)

10/12/2004

MOTION for relief from order denying remand by PCI Transportation Inc (wrb
) (Entered: 10/13/2004)

10/12/2004

***UNFILED PER ORDER 10/ 13/04%**Plaintiff's RESPONSE to Mouon re 55
MOTION to Dismiss filed by PCI Transportation Inc. (wrb, ) Modified on
10/14/2004 (pdm, ). (Entered: 10/ 13/2004)

10/12/2004

**UNFILED PER ORDER 10/13/04***Plaintiff's RESPONSE to Motion re 53
MOTION for Summary Judgment filed by PCI Transportation Inc. (wrb, )
Modified on 10/14/2004 (pdm, ). (Entered: 10/13/2004)

10/12/2004

*+*UUNFILED PER ORDER 10/13/04***Plaintiff's Brief in Support of 64
MOTION for relief from order denying remand, 65 Response to Motion filed by
PCI Transportation Inc. (wrb, ) Modified on 10/14/2004 (pdm, ). (Entered
10/13/2004)

10/12/2004

***NFILED PER ORDER 10/13/04***Brief in Support re 6_6 Response to
Motion for Partial Summary Judgment filed by PCI Transportation Inc. (wrb, )
Modified on 10/14/2004 (pdm, ). (Entered: 10/13/2004)

10/12/2004

https:/ feck.txnd.uscourts.gov/cgi-bin/login.pl?703959546854155-L_835.0-1

69

***UNFILED PER ORDER 10/13/04***Appendix in Support of 66 Response
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to Motion, 65 Response to Motion filed by PCI Transportation Inc. (wrb, )
Modified on 10/14/2004 (pdm, ). (Entered: 10/13/2004)

10/12/2004

70 | ***UNFILED PER ORDER 10/13/04***OBJECTIONS TO THE

DECLARATION OF JIM MARTIN in support of Defendant's Motion for
Partial Summary Judgment and Defendant's Motion to Dismiss Claims for
Injunctive Relief filed by PCI Transportation Inc. (wrb, ) Modified on
10/14/2004 (pdm, ). (Entered: 10/13/2004)

10/13/2004

Order Unfiling 66 Response to Motion filed by PCI Transportation Inc due to
the following deficiency: Not in proper form, no case number. (Signed by Judge
Terry R Means on 10/13/04) (pdm, ) (Entered: 10/14/2004)

10/13/2004

Order Unfiling 68 Response in Support of Motion filed by PCI Transportation
Inc due to the following deficiency: Not in proper form, no case number.
(Signed by Judge Terry R Means on 10/13/04) (pdm, ) (Entered: 10/14/2004)

10/13/2004

73 { Order Unfiling 67 Response in Support of Motion filed by PCI Transportation

Inc due to the following deficiency: Not in proper form, no case number.
(Signed by Judge Terry R Means on 10/13/04) (pdm, ) (Entered: 10/14/2004)

10/13/2004

74 | Order Unfiling 65 Response to Motion filed by PCI Transportation Inc due to

the following deficiency: Not in proper form, no case number. (Signed by Judge
Terry R Means on 10/13/04) (pdm, ) (Entered: 10/14/2004)

10/13/2004

Order Unfiling 70 Response in Opposition, filed by PCI Transportation Inc due
to the following deficiency: Not in proper form, no case number. (Signed by
Judge Terry R Means on 10/13/04) (pdm, ) (Entered: 10/14/2004)

10/13/2004

Order Unfiling 69 Appendix in Support filed by PCI Transportation Inc due to
the following deficiency: Not in proper form, not securely bound. (Signed by
Judge Terry R Means on 10/13/04) (pdm, ) (Entered: 10/14/2004)

10/15/2004

77 { PLA'S RESPONSE to DFT'S Motion re 33 MOTION for Partial Summary

)
I~

Judgment filed by PCI Transportation Inc. (mjw, ) (Entered: 10/18/2004)

10/15/2004

=

Appendix in Support re 77 Response to Motion for partial summary judgment
filed by PCI Transportation Inc. (mjw, ) (Entered: 10/18/2004)

10/15/2004

=

PLA'S RESPONSE to Motion re 535 MOTION to Dismiss Claims for Injunctive

Relief filed by PCI Transportation Inc. (mjw, ) (Entered: 10/18/2004)

10/15/2004

=

PLA'S Memorandum in Support re 79 Response to Motion to dismiss claims for
injunctive relief filed by PCI Transportation Inc. (mjw, ) (Entered: 10/18/2004)

10/15/2004

MOTION for Relief from Order Denying Remand of Case by PCl
Transportation Inc (mjw, ) (Entered: 10/18/2004)

10/15/2004

PLA'S Appendix in Support re 77 Response to Motion to dismiss, 79 Response
to Motion for partial summary judgment filed by PCI Transportation Inc. (m]w
) (Entered: 10/18/2004) .

https://ecf.txnd.uscourts.gqv/cgi-binllogin.pl?703959546894155—L_835-0—1
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82 | OBJECTIONS TO THE DECLARATION OF JIM MARTIN IN SUPPORT OF

DFT'S MOTION FOR PARTIAL SUMMARY JUDGMENT AND DFT'S
MOTION TO DISMISS CLAIMS FOR INJUNCTIVE RELIEF filed by PCI
Transportation Inc. (mjw, ) (Entered: 10/18/2004)

10/19/2004

ORDER of USCA #04-10965 as to 38 Notice of Appeal filed by PCI
Transportation Inc...ORDERED that appellant's motion for stay pending appeal
is Denied. (csw, ) (Entered: 10/20/2004)

11/01/2004

REPLY to Response to Motion re 53 MOTION for Summary Judgment filed by
Fort Worth & W_estern Railroad Company. (wrb, ) (Entered: 11/02/2004)

11/01/2004

REPLY to Response to Motion re 33 MOTION to Dismiss filed by Fort Worth
& Western Railroad Company. (wrb, ) (Entered: 11/02/2004)

11/01/2004

RESPONSE to Motion re MOTION for Relief from Order Denying Remand of
Case filed by Fort Worth & Western Railroad Company. (wrb, ) (Entered:
11/02/2004)

11/01/2004

RESPONSE to Plaintiff PCI's 82 Objections to the Declaration of Jim Martin
filed by Fort Worth & Western Railroad Company. (wrb, ) (Entered:
11/02/2004)

11/04/2004

ORDER granting 52 Motion to Stay...Case is STAYED until the 5th Circuit
issues its mandate regarding the pla's appeals of this Court's July 6, 2004, order
and April 8, 2004 order; case is ADMINISTRATIVELY CLOSED in an effort
to manage court's docket more efficiently. Case may be reopened, without
prejudice, upon the motion of either party, once the Fifth Circuit issues its
mandate regarding the appeals. (Signed by Judge Terry R Means on 11/4/2004)
(csw, ) (Entered: 11/05/2004)

11/04/2004

Order Directing Administrative Closure per 88 order (Signed by Judge Terry R
Means on 11/4/2004) (csw, ) (Entered: 11/05/2004)

11/17/2004

Certified and Transmitted SUPPLEMENTAL Record on Appeal to US Court of .
Appeals re 38 Notice of Appeal #04-10965 consisting of 1 volume supplemental
case papers which includes a cert cy of docket entries, 1 exhibit folder which
contains appendix document #81; along with a transmittal letter (Original

record sent) (csw, ) (Entered: 11/17/2004)

08/18/2005

92 | NOTICE OF FILING OF CLAIMS BEFORE THE SURFACE

TRANSPORTATION BOARD, MOTION TO DISMISS OR STAY
COUNTERCLAIMS AND BRIEF IN SUPPORT THEREOF by PCI
Transportation Inc (wrb, ) (Entered: 08/19/2005)

08/18/2005

Appendix in Support of 92 PCI Transportation Inc's Motion to Dismiss flled by
PCI Transportation Inc. (wrb, ) (Entered: 08/19/2005)

08/19/2005

https:/ /ecf.txnd.uscourts.govicgi-binflogin.pl?703959546894155-1..835_0-1

JUDGMENT/MANDATE of USCA #04-10965 as to 38 Notice of Appeal filed
by PCI Transportation Inc...ordered and adjudged that the judgment of the DC is
affirmed. Further ORDERED that pla-appellant pay to dft-appellee the costs on

Page 9 of 13
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e T appeal to be taxed by the Clerk of this Court. Issued as Mandate: 8/17/2005.
(csw, ) (Entered: 08/19/2005)

 08/19/2005 90 | Opinion of USCA (certified copy) #04-10965 in accordance with USCA
' judgment re 38 Notice of Appeal filed by PCI Transportation Inc...the DC's
orders denying PCI's motion for remand and denying PCI's motion for a

preliminary injunction including its refusal to conduct a hearing are in all
respects Affirmed. (csw, ) (Entered: 08/19/2005)

08/19/2005 - 91 | Appeal Record Returned: 38 Notice of Appeal re: USCA #04-10965 consisting
of 3 volumes case papers, | vol supplemental case papers, appendix document

#81, 2 sealed envelopes record supplemented at 5th. (csw, ) (Entered:
08/19/2005)

08/22/2005 94 | Order Designating Case for ECF - see order for specifics. (Signed by Judge
Terry R Means on 08/22/05) (wrb, ) (Entered: 08/23/2005)

08/22/2005 95 | ORDER;:, Case reopened. Because the reason for the stay and admin closure -
the appeal- has been resolved, this court orders this case reopened and lifts the
stay. The clerk shall note on the docket that this case is no longer
administratively closed. (Signed by Judge Terry R Means on 8/22/05) (wrb, )
(Entered: 08/23/2005) '

09/07/2005 96 | [unfiled per order of Sep 16 2005] Response to 92 Notice of Filing of Claims
Before the Surface Transportation Board, Motion to Dismiss or Stay
Counterclaim & Brief in Support filed by Fort Worth & Western Railroad
Company. (Devenport, Russell) Modified on 9/8/2005 (wrb, ). Modified on
9/19/2005 (wrb, ). (Entered: 09/07/2005) '

09/08/2005 ' NOTICE of Docket Text/Document Modification by Deputy Clerk regarding
Objection96 - cleaned up docket description to match pleading title (wrb, )
(Entered: 09/08/2005)

09/15/2005 97 | NOTICE by PCI Transportation Inc, PCI Transportation Inc Lead Attorney
Vacation Letter (Pennington, H) (Entered: 09/15/2005)
09/16/2005 98 { Order Unfiling 96 Objection, filed by Fort Worth & Western Railroad

Company, due to the following deficiency: needs "judge's copy". (Signed by
Judge Terry R Means on 9/16/05) (wrb, ) (Entered: 09/19/2005)

09/19/2005 99 | RESPONSE in Opposition re 92 Notice (Other) filed by Fort Worth & Western

Railroad Company. (Devenport, Russell) (Entered: 09/19/2005)
1 09/21/2005 100 | RESPONSE in Opposition re 99 Response in Opposition, 92 Notice (Other)

REPLY TO RESPONSE TO NOTICE OF FILING OF CLAIMS BEFORE THE
SURFACE TRANSPORTATION BOARD, MOTION TO DISMISS OR STAY
COUNTERCLAIMS AND BRIEF IN SUPPORT THEREOF filed by PCI
Transportation Inc, PCI Transportation Inc. (Pennington, H) (Entered:
09/21/2005)

1 09/21/2005 101 | Appendix in Support re 100 Response in Opposition,, 92 Notice (Other)

——"

https: f fecf.txnd.uscaurts.gov/cgi-bin/login.pi?703959546894155-1._835_0-1 Page 10 of 13
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L IS v »

NOTICE OF FILING OF CLAIMS BEFORE THE SURFACE
TRANSPORTATION BOARD, MOTION TO DISMISS OR STAY
COUNTERCLAIMS AND BRIEF IN SUPPORT THEREOF filed by PCI
Transportation Inc, PCI Transportation Inc. (Attachments: # | Appendix # 2
Appendix)(Pennington, H) (Entered: 09/21/2005)

Unopposed MOTION for Leave to File Sur-Reply by Fort Worth & Western
Railroad Company with Brief in Support. (Attachments: # 1 Exhibit proposed
Sur-Reply)(Devenport, Russell) (Entered: 10/05/2005)

10/06/2005 103 | ORDER granting 102 Motion for Leave to File Sur-Reply - deft shall
electronically file its sur-reply w/in 3 days of this order. (Signed by Judge Terry
R Means on 10/6/05) (wrb, ) (Entered: 10/07/2005)

10/07/2005 104 | RESPONSE in Opposition re 92 Notice (Other) SUR-REPLY to Motion to
Dismiss or Stay Counterclaims filed by Fort Worth & Western Railroad
Company. (Devenport, Russell) (Entered: 10/07/2005)

NOTICE by Fort Worth & Western Railroad Company re 92 Notice (Other) of

10/05/2005

g

i

EIN

11/16/2005 105
Surface Transportation Board Decision (Devenport, Russell) (Entered:
11/16/2005)

11/16/2005 106 Appendix in Support re 105 Notice (Other) of Surface Transportation Board

Decision filed by Fort Worth & Western Railroad Company. (Devenport,
Russell) (Entered: 11/16/2005)

11/16/2005 107 | NOTICE by PCI Transportation Inc of Surface Transportation Board Decision
(Attachments: # | Appendix)(Pennington, H) (Entered: 11/16/2005)

ORDER REGARDING TERMINATED MOTIONS...On Aug 22 2005, this
court reopened the case after Court of Appeals affirmed the order denying
remand. The court determins that the parties must refile the three motions that
were pending before the stay and administrative closure order (doc 53,55,64) if

the parties determine that these motions continue to have merit. (Signed by
Judge Terry R Means on 12/14/05) (wrb, ) (Entered: 12/14/2005)

Amended MOTION for Summary Judgment (Partial) by Fort Worth & Western
Railroad Company (Devenport, Russell) (Entered: 02/07/2006)

12/14/2005

E

02/07/2006 1

NG

02/07/2006

E

Brief/Memorandum in Support re 109 Amended MOTION for Summary
Judgment (Partial) filed by Fort Worth & Western Railroad Company.
(Devenport, Russell) (Entered: 02/07/2006)

Amended MOTION to Dismiss Claims for Injunctive Relief by Fort Worth & .
Western Railroad Company with Memorandum in Support. (Devenport, Russell)
(Entered: 02/07/2006)

{construed as motion for extension per order of Feb 28 2006]STIPULATION re
109 Amended MOTION for Summary Judgment (Partial), 110
Brief/Memorandum in Support of Motion, 111 Amended MOTION to Dismiss
Claims for Injunctive Relief by PCI Transportation Inc ; Stipulation for

02/07/2006

E

02/24/2006

[\

, l

https;/ jecf.txnd.uscourts,. gov/cgi-bin/login.pi?703959546894155-L_835_0-1 ' Page 11 of 13
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Enlargement of Time. (Attachments: # 1 Supplement Scanned Original
Signatures)(Pennington, H) Modified on 2/28/2006 (wrb, ). (Entered:
02/24/2006)

02/28/2006

ORDER GRANTING MOTION TO EXTEND RESPONSE TIME...doc. 112 -
ptlf shall file its response to deft's amended motion for partial summary
judgment and amended motion to dismiss claims for injunctive relief on or
before Mar 9 2006; clerk shall note on docket that the stipulation is an extension
motion. (Signed by Judge Terry R Means on 2/28/06) (wrb, ) (Entered:
02/28/2006)

03/08/2006

114

RESPONSE to Motion re 109 Amended MOTION for Summary Judgment
(Partial) filed by PCI Transportation Inc, PCI Transportation Inc. (Pennington,
H) (Entered: 03/08/2006) ,

03/08/2006

Brief/Memorandum in Support re 114 Response to Motion (Amended) Motion
Jor Partial Summary Judgment of FWWR filed by PCI Transportation Inc, PCI
Transportation Inc. (Pennington, H) (Entered: 03/08/2006)

03/08/2006

RESPONSE to Motion re 111 Amended MOTION to Dismiss Claims for
Injunctive Relief filed by PCI Transportation Inc, PCI Transportation Inc.
(Pennington, H) (Entered: 03/08/2006)

03/08/2006

Brief/Memorandum in Support re 116 Response to Motion to Dismiss Claims
Jor Injunctive Relief filed by PCI Transportation Inc, PCI Transportation Inc.
(Pennington, H) (Entered: 03/08/2006)

03/08/2006

OBJECTION re 110 Brief/Memorandum in Support of Motion, 111 Amended
MOTION to Dismiss Claims for Injunctive Relief , Objections to the
Declaration of Jim Martin in support of FWWR's Amended Motion for Partral
Summary Judgment and Amended Motion to Dismiss Claims for Injunctive
Relief filed by PCI Transportation Inc, PCI Transportatxon Inc. (Permmgton H)
(Entered: 03/08/2006) e

03/23/2006

REPLY to Response to Motion re 111 Amended MOTION to Dismiss Claims
for Injunctive Relief filed by Fort Worth & Western Railroad Company.
(Devenport, Russell) (Entered: 03/23/2006)

03/23/2006

REPLY to Response to Motion re 109 Amended MOTION for Summary
Judgment (Partial) filed by Fort Worth & Western Railroad Company.
(Devenport, Russell) (Entered: 03/23/2006)

03/23/2006

RESPONSE in Opposition re | 18 Objection, to Declaration of Jim Martin filed
by Fort Worth & Western Railroad Company. (Devenport, Russell) (Entered:
03/23/2006)

09/26/2006

ORDER GRANTING AMENDED MOTION TO DISMISS AND DISMISSING
AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT; dismissing
109 Motion for Summary Judgment, granting 111 Motion to Dismiss (Signed by
Judge Terry R Means on 9/26/06) (wrb, ) (Entered: 09/26/2006)

https:/ fecf.txnd.uscourts.gov/cgi-bin/login.pl?703959546894155-1L_835.0~1 ) Page 12 of 13
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FINAL JUDGMENT...parties clainis are dismissed; costs under 28 USC 1920

shall be taxed against the party incurring same. (Signed by Judge Terry R Means
on 9/26/06) (wrb, ) (Entered: 09/26/2006)

10/05/2006

124

MOTION for Reconsideration re 123 Judgment, 122 Order on Motion for
Summary Judgment, Order on Motion to Dismiss or for Clarification under
Rule 59(e) by Fort Worth & Western Railroad Company, Fort Worth & Western
Railroad Company with Brief in Support. (Devenport, Russell) (Entered:
10/05/2006)

10/18/2006

RESPONSE filed by PCI Transportation Inc re 124 MOTION for
Reconsideration re 123 Judgment, 122 Order on Motion for Summary Judgment,

Order on Motion to Dismiss or for Clarification under Rule 59(e) (Pennington,
H) (Entered: 10/18/2006)

11/06/2006

=
]

ORDER denying 124 Motion for Reconsideration (Signed by Judge Terry R
Means on 11/6/06) (wrb, ) (Entered: 11/06/2006)
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' o  United States Court of Appeals

- Fifth Circuit -

» | _ ~ FILED

'REVISED AUGUST 9, 2005 : ”
- - ' . July 26, 2005

IN THE UNITED STATES COURT OF APPEALS . .= . ‘

FOR THE FIFTH CIRCUIT r“nuuﬂum“HSﬂUCTGmTEYAS
- — FILED
No.. 04-10965 ,
| - _ ' 2] MG 15)2&5
T T E YU et Rt
PCI TRANSPORTATION INC, S B ISTRICT COURT
. ’_ - ) . . . ) ™ P - R

- .versus
FORT WORTH & WESTERN RAILROAD COMPANY,

Defendant-Appellee

' On Appeal from the Unlted States District Court -
y for the Northern Distrlct of Texas o

Before HIGGINBOTHAM, WIENER and CLEMENT CerUlt Judges.
WIENER, Clrcult Judge _ . A '

| Appellant PCI Transportatlon,‘llne. ’(“PCI”) appeals ;the
dlstrict court's orders denylng (1) remand “and (2) a prellmlnary:
1n3unctlon. We afflrm

1. FACTS AND PROCEEDINGS
PCI recelves and - dlstrlbutes rall cargo in Fort Worth Texas,'

_via a. distrlbutlon warehouse servxced by a spur that comes off of
,rallroad llnes of the Unlon Pac1f1c‘Rallroad_(“Unlon Pacmflc”);and._
the Burlingtoﬁ Santa EeARailroede(“Bﬁsf”y,'\Appellee'qut‘Worth &

Western Railroad Co. (“FWWR”) is a short-line railroad that
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operates. passenger and freight tralns w1th1n Texas. FWWR operates

~a switching yard that, via PCI's spur, llnks 1ts warehouse. to the

Union Pacific and BNSF rallroads Under various agreements, Union
Pacifie and BNSF deliver railcars to FWWR’s switching yard, after
which FWWR switches and‘delivers these cars'to_customers,of Union

Pacific and BNSF, such as PCI, for unloading. After theerailcars

‘are unloaded, FWWR returns the empty cars to the main railroads’

lines. BNSF and Union Pacific compensate FWWR for its switching

services, but the railroads also charge EWWR'for‘the time that it

 retains the railcars at its switching yard. In turn, FWWR collects

demurrage® fees from end-use customers such as PCI.

In August. 2001, after a 'dispute, had - arisen concerning

' demurrage charges imposed on PCI by FWWR, these'parties entered

”_inta "a contract (the “contraét") aimed at av01d1ng “further

confllct, a goal that the contract has obviously falled to attain.
The entlre contract is a one page letter, and 1s self—styled w1th
two dlfferent ‘names — “Confldentlal Demurrage Contractual

Agreement” and “Confldentlal Contractual Agreement for Free Time "

The language of the contract.prov1des that (1) PCI will have four '

demurrage-free days; and {2) FWWR is commltted to_provzdlng PCI
ﬁith a minimumeof onev“switcn” daily, eeven days per week; The

contract also establishes the demurrage rate applicable after free

1. Demurrage is a charge assessed for detaining a freight

‘car, ‘truck, or other vehicle beyond any free time stipulated for

loading or unloadlng.
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-time expires. {The contract_was never piacediin'etidence befcre‘
the dietrict cehrt, but fcilowing oral argument on apbéal,-it‘was? 
submitted to-us under seal.) 'PCI alleges that, since,the execution
'cf»the contract'ahc»in confcrmity with common indhstry bractice,
4_FﬁWB has deliveted cats to‘PCi on a firstfih,tfiret;opt’f“EIFO”)xA

basis. . S | o o

In February 2004 more than twc years after executlon of the

'contract,,a new dlspute arose between PCI and- FWWR concernlngV"

vdemurrage charges for the month of June 2003. PCI contends that.
FWWR had engaged in several practlces that resulted in lmpropef
demurrage fees belng charged to PCI, to w1t (1) FWWR varled from
its practlce of dellvering cars to PCI on a FIFO ba51s, with thev‘
:result that FWWR held cars 1ntended for PCI's custemers for lcnger
afthan four days, (2) at tlmes, FWWR had dellvered rail cars on PCI'
'spur backwards, maklng 1t 1mp0531ble for PCI to unload those cars
and_requlrlng FWWR to move the cars out,.reverse them, then brlngfu
them hack in.agaih with the next group of cars; (3)hEWWﬁ érovided-'
-PCI w1th a dellvery schedule the effect of Wthh v1rtually,
| guaranteed that some of the ‘cars. would be held in the FWWR yard for:
i more than four days, thereby unnecessarlly 1ncurring demurrage
cests. _ . , | N

PCT. filed suit in state court allegihg that FWWR had bteached
=the:contract;~ BCI also clalmed intentional 1nterference w1th
cchtractual relatlons -and requested va _TRO,_'a “temporary ‘
injtncticn;” and a permaneht'injunction teetraihing FWWR,for.a

3
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period of teén years from (1) “prov1d1ng purported notlce of_

’ cancellatlon of any agreements between PCI and FWWR”' (2) refusrng'“

to dellver less than ten (10) PCI~bound rallroad cars with cargo
per day to PCI on 1ts spur, to the extent such cars are avallable”'

(3} . “dellvering cars to PCI's spur on any basis other than on the

vba31s of dellvery of those PCI-bound cars whlch have been in FWWR'
: posse551on. the most -number of days"; and {4) 1mpo51ng -or
vattemptlng to 1mpose any demurrage charges upon PCI, or in the

’alternatlve, 1mp051ng or attemptlng to lmpose any demurrage charges

upon PCI when tlmely dellvery of PCI’s cars on 'a flrst—ln, flrst-'

out basis would have resulted in no demurrage charges,vand in those

situations where no demurrage charges:wouldiaccrue but for_FWWR’s

service failures”. *The state oourt granted PCI'svrequeSt for a

TRO. | | |
fWﬁR then remoted the'oaaeeto;federal court, asserting that

PCI’'s state law claims‘were'completely.preempted by»the'interstate

Commerce Commiséion Termination‘Act of 1995 (“ICCTA").? -The-ICéTA o

'overhauled the Interstate Commerce Act (“ICA"), lncludlng the4

ellmlnatlon of the Interstate Commerce CommLSSLOn ‘and replac1ng it

with the Surface Transportatlon Board (“STB”) - PCI flled a motlon'

for remand, argulng that the suit was out51de the amblt of the

ICCTA The dlstrlct courtfdenled PCIfS'motion, concludlng that

removal was proper under the doctrlne of complete preemptlon

2 49 U.S.C. §§ 10101, et. seq.

4
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PCI- flled a request for a temporary lnjunctlon and hearlng in
"~ the dlstrlct court seeklng essentlally the same rellef that it hadﬂ
'sought in state court. This waS'PCI’s second motion for 1n3unct1ve'
rellef; Its flrst motlon was denled for procedural reasons. Tﬁe
_.diStriCt court denied PCI’s motion w1thout a hearlng, holding that,‘

‘as a result of PCI's fallure to proffer into ev1dence the contract

on whlch_it based 1ts_cla1ms for.relief, it had not demonstrated,'

'prima facie, that the'dietrict court, as distinguished-from the:
'1STB, had jurlsdlctlon to entertaln PCI’s requested lnjunctlve
rellef. -,'The‘ dlstrlct court also held that PCI failed to-
demonstrate that 1t would suffer 1rreparable 1n3ury absent an
_1n3unctlon. PC;fappeels‘the dlstrlct court’s denial of its remand ‘
_:mctioc, denial of its motion for a preliminaryﬂinjuhctien, add_
refusal‘ to‘dhold a hearing on the ,motioﬁx for a preliﬁidary
'injunctioh.“‘ -

| | | 1I. Amu,rs::s
A, Appaal of tha Remand Order

| An. order denylng a motlon to remand is not appealable as a-
final'deClSLOH w1th1n the meaning of 28 U.S.C. § 1291; standing
aiene;'such a ruling cannot be appealed unless certlfled by the
dlstrlct court under 28 U s.C. § 1292(b).3 PCI neverthelesse

contends that we have jurlsdlctien to consider its appeal of the

3 poirrier v. Nigg;g§’ogilling Co., 648 F.2d 1063, 1064-65
{(5th Cir. 1981); lLewis v, E.I . Qu Pon; De Nemgurs & Co., 183 F.2d
29, 31 (Sth Cir. 1950), |
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we could consxder the order denylng remand, we looked. solely to

whether the Bleventh Amendment 1mmun1ty issue was non—frlvolous and"

properlyvbefore,us on appeal.® _ImpllClt in that dec151on is the
conclusion that, oﬁce ggggl;ggg.jUrisdiCtion has ﬁéen,established,
we.are co@pelied to address questions of”fédeﬁal jurisdiction.
infthe contéxt of'thg.cbllateral order doctrihe, we‘pefceivé
no difference in. the-*diétinctibn bet&een Eleventh Amendment
immﬁhity'and.remand."We,ﬁhus conclu&é“that PCIfs‘appeal 6f“£he
‘denial cf its motlon for a prellmlnary 1njunctlon 1s both non-

frlvolous and properly befcre us Consonant w1th‘our holdlngv;n'

Real Pa;t1es~1n Interest,_we f;rst consider the . jurisdictional .

question whether the district court erred in denying PCI’s motion
to remand the case to state court. |

' B. - Removal and Ram#nd

The‘dist;ict court denied PCI’'s motion to reménd the case}‘

relying primarily‘on (1).the.Northern Distri¢t‘of'16wa's reasoning:
in Cec arapids, v. Ci o, Central & Pacific Railr Co.®
" and (2) $ 10501 of the ICCTA. Section 10501 provides:

{b) The ]urlsdlctlon of the Board over—-

(1) transportation by rail carriers, and the

remedies provided in this part with respect to
-rates, class1f1catlons, rules {including car
service, interchange, and other  operating

‘rules), practices, routes, " services,. and
facilities of such carriers; and

¢ 1d.
® 265 F. Supp.2d 1005 (N.D. Iowa 2003). .
| . |



&
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-(2) -the construction, acquisition, operation,
abandonment, or discontinuance - of - spur,
industrial, team, -switching, or side tracks,

or facilities, even if the tracks are located,

or intended to be located, entirely in one

State, ’ . .

s exclu51ve._ Except as otherwise provided in this part,
- the remedies provided under this part with respect to
regulation of rail -transportation are exclusive and
preempt the remedies prov1ded under Federal or State
law 10

“PCI contends that removal was 1mproper because the rellef that PCI:
'Trequests ‘is expressly excluded from the reach of the ICCTA by §

'10709-of that act “We exercise plenary, de novo review of.a-

dlstrlct court’s assumptlon of subject matter Jurlsdlctlon mi
1. PCI's s 10709 Axgument

FWWR establlshes rates for its transportatlon serv1ces, as

‘well as rules and practlces related to those servmces, 1nclud1ng3

'Spec1f1cally'the rules~:elat1ng to the 1mposltlon_of demurrage

fees.®? The injunctive relief PCI seeks would regulate the

operation of FWWR’s switching yard and would therefore fall

' SQUarely uhder § 10501(b). PCI argues‘nonetheleee that its dispﬁte,
- w1th FWWR 1s purely over FWWR's: compllance w1th the contract, and’

| that, under 49 U.s.C. § 10709, such contracte are-not.subject_to ,

10 49 U S.C. § 10501.

1 Hoskins v. Beklng Van. Llnes, 343 F.3d 769, 772 (Sth cir.

u,49 v.s.Cc. § 10701.
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the ICCTA and thus not under the jurlsdlctlon of the STB. ;Section
10709 provides in relevant part‘

(a) One or .more’ rall carriers providing
transportation subject to the jurisdiction of
the Board under this part may enter into a.
contract with one or more purchasers of rail
_services to provide specified services under
"specified rates and conditions.

" (b} A party to a contract entered into under
this section shall have no duty in connection
with services provided under such contract
other than those duties spec1f1ed by the terms
aof the. contract. :

{c) (1) A contract that is authorized by this
section, and transportation under. such
" contract, shall not be subject to this part,
and may not be subsequently challenged before
the Board or in any court on the grounds'that
such contract violates a prov151on of this
part . :

(2) The "exclusive remedy for any alleged

breach of a contract entered into under this

section shall be an action in an appropriate

State court or United States district court,

unless the parties otherw1se agree..
None dlsputes that FWWR is a rall carrier and PCI is a purchaser of'
‘its services.®?

‘BCI's posiﬁion on the . applicability of § 10709 can be

: distilléd to two arguments. First, PCI,argues'that'the‘STB,has no

jurisdiction toAheérrclaims.even related to agreements governed by’

§ 10709,'¢iting‘the léngﬁagé>of the statute and decisions of the

13 WV[R]ail carrier’ means a person providing common carrier
railroad transportation for compensation,” 49 U.S.C. § 10102(5),
and a “railroad” includes a “switch, spur, track, terminal,
terminal facility, and a freight depot, yard, and ground, used or -
necessary for transportation.” § 10102(6) (C). s . L

9
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STB'reﬁusing to considet such diSputes;“ .We}seeAcothing in_the'
statutory language ‘that supports PCI’ “related to”. argument,3
however, and PCI falls to direct us to any such language. In fact{
‘§ 10709(b} spec1f1es that a pattyvegterlngslnto stch a’contract has
c.oﬁly “those duties apecified_byathe terms of the'contract.” Thei
deciSions of -the "STB cited by PCI also fail‘.to support ’its
argﬁment,_AH.B. Fuller Co. v. Southern Pacific Transportation ggfw"
iiSo:inaﬁpQSite' because-_thev contract _atc issue there"ﬁaa- a:.e
ecomptehensive.one that‘purported to govern_the’entire relationship
betﬁeehethe litigants Fuller,'a nanufacturer,'sued Southern-
'Pacific, alleglng that - the railroad’ had 1mposed unreasonable
storage and demurrage charges The transportatlon in questlon was ‘
vsubject to a “contract for carriage " .Fulier arguedvthat its
-clalms fell out51de ‘that contract and thus w1th1n the STB'
'jurlsdlctlon, because the contract ‘did not expllc1tly ‘address
demurrage:or storage chatges The STB rejected Fuller s argumentt
and held that the claims fell outSLde its jurlsdlctlon Although
‘the contract .did not exp11c1tly address those areas, it"&id,
incorporate by reference the “tarlffs, rules and regulatlons which
. would apply” ;f there was no contract to govern those-areas_not

covered by the contract. Therefore, held the STB, the referenced

Y Reply Brief at 6. pcI d1d discuss the STB cases in its
initial brief, but appears to have asserted the “even related to”
argument for the flrst time on Yeply..

3 STB. Docket No. 41510 (Aug 20, 1997)

10
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tariff térms‘became part of thé contract. - The other two STB-'

' dec131ons that PCI C1tes add nothlng to the analysis 16

gg;;;ggi_gg,?aa déciaion not’cited'by PCI;'tha;STﬁ'consideréd:
' whetheraa;aeties of@pﬁrpqrted contfacts were the kind governed by
§ 10709. Cross Oil argued that § 10709 did not apply because;
. under the agfeements in qﬁéStion,;serVica aﬁd equipment were-fo ba
a~prov1ded on the same’ ba31s as those provided to other shippers_
The STE rejected Cross 0il’'s argument, rullng that the
transportatlon at issue was prov1ded ﬁnder the contracts.' Each-
contract aﬁflrmatlyely,stated that 1t‘waa made pursuant te § 10709,.
idanaified.the,origiﬁs and,destinationa,iand'specified the ;erms of
 .thé contract'and~the‘ra£ea for the-aommodiﬁies, As in Fuller,>the
> STB ‘held that rail contracts can 1ncorporate tariff prov131ons by'
reference yet still fall out51de the STB’s jurlsdlctlon

Unlike the agreements at. lssue “in the c1tad_ cases,.:the»,
contract in the instant case is very limited in scope, and does not

o incofporate any.tariff'brcvisions; As such, any relief-reQQested'

6 Minn. Power Inc. v. Duluth, Missabe and Iron Range Ry.
Co., STB Docket No.. 42038 (July 7, 1999), merely states that
movement governed by a rail transportation contract is “beyond
our regulatory purview under 49 U.S.C. 10709(c)” without '
providing any further analysis. Parrish & Heimbecker, Inc., STB
Bocket No. 42031 (May.22, 2000), discusses the Staggers Act,
‘stating only that the statute removed contract serv1ce from the
,authority of the ICC (predecessor to the STB)

17 STB Finance Docket No. 33582 (Oct 19, 1998)

11
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by PCI that fallsvoutside‘of tne~contract's exptess coverage is not
governed By § 10709. o

The second argument made by PCI is thatlall-relief requestedA
'is within the contrect’s COVerage and'therefote within the-reach of
u§‘10709‘ In 1ts reply to FWWR’s response to PCI’s motion tos
'remand PCI contended in dlstrlct court that even if the contract'

does not specifically address (1) whether FWWR was requlred to"

lace cars at‘PCI’s spur'on—a FIFO basis, or (2) whether FWWR is _~‘"
p

'~required to place a “full spot" of ten cars at PCI's spur each day,
the vQOHSlStent conduct of the part;es under the contract'
constitutes their agreed internretation; causing those requirements
to be 1ncorporated 1nto the contract On.appeal, éCI.no'longer
,Vasserts that the partles’ prlor conduct 1nterpreted or supplemented

;'the contract, argulng'lnstead that,all requested rellef is_w1th1n
the »language of the conttact,' namely that the parties’ ’prlor
conduct, as well -as the Texas rallroad 1ndustry s customs andl
practices,» lnform what ther term “sw1tch”' means. - PCI. relles
'prlmarily on the. deposxtlon testlmony of Charley Godsey, :the.
| opetatiohs»manager for EWWR, to establish that the term “switch”'
-_encompasses the portion cfiinjunctiﬁevtellef that FWWRAinsists
fells outside of the'contrect. FWWR counters that the “snitch”‘
language 1n the contract was solely meant to change the number of
days per week that sw1tching services would be prov1ded to PCI but"

does not provide an alternative defln;tlon of‘“switch.”

12
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Under Texas law, the prlmary concern cf a court constrﬁlng a
~:cohtract is to “ascertaln ‘the true intent of the partles as
expressed in the‘lnst.rument.”18 'Even when there is nelther patent
nbr'letent ambiguity'ih the‘wording of a céntraet,h“te]xtrinsic’_
_Aev1dence may, 1ndeed be adm1531ble to glve ‘the words of a contract 
a meanlng con51stent with that to whlch they are reasonably
. susceptlble."19 “A spec1allzed industry term may require extrinsic
ev1dence of the commonly understood meaning of that term within the
5specialized industry.”® PCI provides a string of c1tations to the
Godsey dep051tlon to support its deflnltlon of “sw1tch" "‘A reyieW'
of the cited portlons of the record reveals, however, that Godsey
was never asked to explaln or define the meanlng of prov1d1ng a
“SWltCh ” 'His dep051tlon lays out ‘how FWWR deals w1th customers_
and states that FWWR (1) does not lmpose demurrage charges when the
mistakes are 1ts own, (2) uses a FIFO method to determlhe whlchfk
cars to dellver, and. {(3) will fiil‘ the: Sépt 'available on- e
_Customef's_spdrveach daf. None of this, however, is ever tied by

the deposition to the meaning of providing a “switch.”

¥ pell Computer Cor v. Rodrigunez, 390 F.3d 377, 388 (5th
Cir. 2004); Mescalero Energy, Inc. v. Underwriters Indem. Gen.
Agency, Inc,, 56 S.W.3d 313, 319 (Tex..App. ~. Houston [lSt Dist.]
2001, pet. denied). ’ .

19 Hat'l Ugign Fire Ins Co. v. CBI Indus. Inc. ’ 907 S W, 24
517, 521 (Tex. 1995) '

20 Bozal Maccabees L;gg Ins. Co. Qameg, 146 S. w. 3d 340,
345-46 (Tex -App. - Dallas 2004 pet. flled) :

13
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Even if we Qere to eccept PCI’s ‘broad definition'of‘“swiﬁch .
the injunctive rellef it seeks is st111 broader than that Whlch the -
'jcontract governed The last portlon of PCI’s request seeks»to>
"control FWWR's ablllty to 1mpose demurrage charges under any
circumstancesr.or in the«alternat;ve,uany‘clrcumstanee in whlch no
'demurfage charges would ecerue but for FWWR'sAeerViee failures, ﬁot_
ﬁuet those_eituaﬁiens‘in which fwwﬁ fails either to provide a‘full_:
'spaﬁ of cars or to delivet the cars-on a FIFQ basis. We Held that,
at the very least, a portion of FWWR’ s clalms are governed by the‘
ICCTA. | '

»2, "Completévpraemption'

b For the dlstrlct court to have reﬁcval Jurlsdlctlon, 28 U 5. C
,:§ 1441 requlres that “the case be one over ‘which the dlstrict
courts of the Unlted States have orlglnal jurlsdictieh.'"21lwﬁether
'a claim arises underxr federal law is a questlon determlned by

reference to the plalntlff’ “well-pleaded complalnt "2z As a

defendant may remove a case. only if the clalms could have been :

brcught in federal court, “the questlon for removal Jurlsdlctlon-
mnst alSO» be determxned by_‘reference to the ‘well-pleaded'

V_COmplaint.?””_ “Under the‘wéll-pleaded,complaihtirule,‘Ffederel

21 gohnson v. Baylor Un;v . 214 F. 3d 630, 632 (5th Clr.
2000) (citation omitted).

.,R Hoskins, 343 F.3d at 772 {citing Louisville & Nashv1lle
R..Co. v, Mottley, 211 U.S. 149, 152 (1908)) :

23 Merrell Dow Pharm , Inc. v. Thom son, 478 U.Ss. 804, 808
(1986) -

14
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‘jurlsdlctlon ex;sts only when‘a federal questlon is presented-cn-'
'_the face of plalntlff’s properly pleadeq complalnt.'"“,““As a -
» éenerallruie, epsent diversity jurisdictidn,'a caserﬁill not be
rempvabie if.the cempiaint dcesenot affirmati#elyaailege a federal '
 claim.”? fotent' l‘ 'f ses, 1nclud1ng a federal statute’s
preemptlve effect, do not grov1dg Qagls for rgmova .26

In ggneflclal Ngg g L gnk V. A~gerson, the Supreme Court

»recognlzed two exceptlons to thlS last rule: (1) when Congress

‘expressly prov1des for removal and (2) when,a‘federaI'Statute
wholly displaees the*state~law causevof aCtioﬁ,threugh coﬁplete.
.preemptien;” -The ietter exceptiqn is the one thefjis at iséue'in f’
the_instant case;_ Ae Staﬁed above, stendard preemption.dees'not '
previde a bésisAfof'removal."In contrast, complete preemptioh is
 'jurisdictional iﬁ natufe and, as such,'“aﬁthoiizesfremOQal to
federal court even 1f the complelnt is artfully pleaded to anlude,e
solely state law clalms for relief or if the federal issue 1sf

initially raised solely as a defense.”®

- 24 Hoskins, 343 F.3d at 772 (quoting Ca ;grgillar Inc.
Williams, 482 U.S. 386, 392 (1987)) .

_“ Benef1CLal Nat’l Bank V. Anderson, 539 U. 8. 1, 6 (2003).
26, Id. (citing Franchise ng Bg, of gal v, Construcglon

Laborers Vacation Trust for Southern Cal., 463 u.s. 1.
(1983)) (emphasis added) .
¥ Id. at. 8. |

% Johnson, 214 F.3d at 632f(citat;on omitted).
15 o
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‘Prior to the decision iﬁ Behefi ial, we considered complete

,preemptlon to be a narrow exceptlon, notlng that the Supreme Court‘
had only recognlzed 1ts exlstence in the. areas - of federal labor

erelatlons and the Employee Retirement Security Act of 11974

(“ERISA”).?® . Our pre-Benef1c1al ~test for Mcomplete preemption

‘required the defendant to show that

(1) the statute contains a civil enforcement provision
. that creates a tause of action that both replaces and
" protects the analogous area of state law; (2) there is a

_specific jurisdictional grant to the federal courts for

-enforcement of the right; and (3) there is a clear

Congressional intent that clalms ‘brought under ‘the
federal law be removable.® : .

In Hoskins, hoWever, we»modified'the test in‘responee to ‘the

Supreme Court’s euei'g‘ 1 decision, in whith the Courﬁ extended

;the doctrlne of complete preemptlon to the Natlonal Bank Act It
-reascned that because the Natlonal Bank Act prov1des the exclu31ve

'cause of actlon for claims of usury agalnst a national bank, all

such clalms arise under federal law for purposes of federal'”

jurisdiction.3! In light of the decision in Beneflc1al, we held in

'aeskins that the ppoper focus_of cempleue preemptlon analy31s is on.

2 Id. (citing to Avco Corp. v; Mgghiniets, 390 U.S. 557
(1968) and Metro. Life Ins. Co. v. Taylor, 481 U.S. 58 (1987)).

3% 1d. The district couft, in concluding there was complete
preemption, neither applied our circuit’s test nor looked to the
Supreme Court’s decision in B _egg;;g;g~. :

31 Benefici gl ga;'l Ban , 539 U.S. at 11
16



. Case 4:04-cv-00211 Do,curhent 90 -Fiied.08/192200'5 Page 16 of 21

whether Congress 1ntended that the federal actlon be exc1u31ve, as'
opposed to whether Congress 1ntended that the claim be removable k-

In Hosk ns, we considered whether there is complete preemption
of clalms asserted under the Carmack Amendment to the Interstate. 
- Commerce Act 3 As there is nelther language in the statute
‘expre331ng Congress s lntent that the Carmack Amendment prov1de the
exclu51ve cause of actlon for clalms arlslng out of the interstate 
transportatlon of goods by a common carrler nor any leglslatlve
'hlstory to be examlned, we looked to our .own cases and those;of the
Supreme.Court ro:determihe whether>Congress dia indeed iﬂtena-for 
the Carmecg.Amendﬁentrto provide the exclﬁsive-cause of action;
holding that it dio.” ,Ih the inetant oase,erhe plain language of
§ iOSOl-supports our conc¢lusion that Congress intended‘acrions
regarding Arates, classifications, rules'(iﬁcluaing'cerfservice,
intercﬁange, eahd ‘other opereting_ rules),v'practices;"routee,
servicee, ‘and facilities of such earriers‘%35 to ‘behvgoverned

vexolusively by the ICCTA. ‘The House Report on the proposed ICCTA -

$ 32 Hosklns, 343 F.3d at 776. Our holdrng in Hoskins, 4
reversing our prior holding that the Carmack Amendment did not
support complete preemption, reflects Justice Scalia’s conclusion.
that the majority’s holding in Beneficial makes finding complete
‘preemption easier than existed under Tavlor. Beneficial Nat’]
Bank, 539 U.S. at 16-19 (Scalia, J., dlssentlng)

. %49 U.s.C. § 14706. Section 14706 ‘resides under the pert
of the ICA governing Motor Carriers. The Carmack Amendment’ also
_modlfled the Rail part of the ICA. 49 U S.C. § 11706
© 3 Hoskins, 343 F.3d at 776
35 49 U.s.C. § 10501(b_)_(1).
| 17
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also supportsithe coficlusion that the ICCTA providés the exclusive
cause of action:

[Section 10501] replaces the railroad portion of former
_ Section 10501.  Conforming changes are made: to reflect
the direct and complete pre-emption of State economic
regulation of railroads. The changes include extending
"exclusive Federal  jurisdiction to matters relating to
spur, industrial, team, switching or side tracks formerly
reserved for State jurisdiction under former section
10807. . The former disclaimer regarding residual State.
police powers is eliminated as unnecessary, in view of
- the Federal policy of occupying the entire field of
economic regulation of the interstate rail transportation - -
-system. Although States retain the police powers
reserved by the Constitution, the Federal scheme of
economic regulation and deregulation is intended. to.
address and encompass all such regulatlon and to be
'_completely exclusmve 38

In light of the plain language of the statute and its 1egi$l§tivé:
: histofy, and in accordance w1th our holdlng in ‘Hoski ,’We hold
that the complete preemption doctrine applles. And,‘as'thé ICCTA
provides the exclusive cause.of-actlon for PCI’s-nbn—contraCtua;_;
relief, we hoid that’thoéé'claimé‘“Yonly arise(] undér«féderal iaw
and could, therefore,'be removéd'under § 144i v o3t fhe diétiict
‘court’s denlal of remand was thus approprlate o

C. PCI"s Preliminary Injunct:.on Request

3 H.R. REp. No. 104-311, at 95-96 (1995). The Conference
Report emphasized that the. conference version of the bill was _
meant to preserve the exclusivity of federal remedies in the area
of rail regulation that existed prior to the passage of the
ICCTA H.R. ConF. REp. No. 104-422, at 167.

3 Hoskins, 343 F.3d at 778 (quoting Bemeficial, .539 U.s. at

‘18
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We review the denial of a preiiminary injdnction for abuse of .
discretion.® ““Even though ‘the ultimate decision whethet to giante
or deny a prellmlnary lnjunctlon is rev1ewed only for abuse ofv
'dlscretlon, a dec1sxon grounded in erroneous legal pr1nc1ples is
reviewed de»noyo.’””.

To eetain»a preliminary injunetion, the applicant must show
{1) a substantiai likeiihood thatihe will prevail on the‘merits}
(2) a substant1al threat that he will suffer irreparable 1n3ury lf:
 the 1njunctlon is not- granted,'(B)’that his threatened “injury

outwelghs the threatened harm to the party whom he seeks to en301n,

and (4) that grantlng the prelimlnary lnjunction will not dlsserve '

bthe publlc 1nterest 40 “We have cautioned repeatedly that a |
'prellmlnary 1njunct10n is an extraordlnary remedy whlch should not
- "be granted unless the party seeking it has ‘clearly carr;ed the
burden of persu351on' on all four requirements."“ |

PCI falls to establlsh that there is a substantial llkellhood
that it W1ll prevail on the merlts. As the district ‘court noted in
its denlal of the ipjunctlon, PCI*never subﬁitted the cdntractﬂto.

o ' i - o
the court for it to review. ‘Without the contract, the district’

3% Lake Charles Diese 1, Inc. v. Gen. Motors Corg 1328 F.3d-
192, 1985 (5th Cir. 2003) ' '

% Id. (quoting Homen’s Med. Ctr. v. Bell, 248 F.3d 411, 419
(5th. Cir. 2001)).

% 1d, at 195 96

% I1d. at 196 (quoting M1ss, nger & Light Co. v. Unltgd Gas
Plpe Line Co., 760 F, 2d 618, 621 (5th Cir. 1985))

19
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‘court could not p0351bly evaluate whether PCI was llkely to prevall
on the merits. In addltlon, PCI falls to show that 1t would suffer}
'irreparable injury 1f an 1njunction were not granted PCI’s doom~

oand—gloom predlctlon that w1thout an 1n3unctlon 1t would lose the

':_ use of the track and be forced out of bus;ness is not borne out by -

Athe record‘and the brlefs, The only consequence of;oontracth
cancellation appears to be a reversion to the terms and conditions '
g S : .

proéided by the federai tariff that governs such operatidns. Anyg;

'-damage resulting from a shorter perlod bvefore demurrage 1s charged

can be compensated for monetarllx | We hold that there was no
‘abuse of dlscretlon_by the-dlstrlct couft.in.Qggying the injunctioh
sdught by PCI‘ | e | | o |
tD. Fallure to CQndnct a Hearzng

PCI makes the addltlonal argument that the distrlct court
'erred in faillng to conduct a hearing before denylng 1ts motlon for
a prellmlnary in3unct10n Federal Rule of Civil Procedure 65(a)(1)‘f
spec1f1es that “[nlo prellmlnary 1n3unction shall be 1ssued wlthout
tnot;ce~to-the adverse-party,"- “We have 1nterpreted.the notlce‘
requireheht of Rﬁle 65(a) (1) to*meanfthat ‘where factoai disputes

are presented, the parties:mﬁst be.giveh a fait‘oppdrtunityvand a

42 §_g Morgan v.- Eletgher, 518 F.2d 236, 240 (Sth Cir. 1975)
(citations and quotations omitted) (“Mere injuries, however
. substantial, in terms of money, time and energy necessarily
expended in the absence of a stay, are not enough. = The
.possibility that adequate compensatory or other. correctlve relief~
~will be available at a later date, in the ordinary course of.
litigation, welghts heav1ly ‘against-a claim of irreparable
harm.”) : '

20
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.meeningful hearing- to present'their differin§ versions of‘those
_feCte before a preliminary ihjﬁnction ﬁay be grented.'”“" |
PCI relies on our decision in ngggggg;gggg as support for its
contention that, befe:e a preliminary'injunetioﬁ meﬁidn can be |
denied, a'heafing must'be held._'In gommerce Pafk, however, we
~merely - assumed vfor the purpose of our: enalySie that Ruie 65
: required thet a hearing be'ﬁeld prior to ehe denial of a motioﬁ for
a prellmlnary 1njunctlon “o The plaintiff has' the burden - of
'1ntroduc1ng sufficient evidence to “justify the grant cf
prellmlnary 1njunctlon 45 PCI's motlon for a prellmlnary injunction .
was predicated on_the breach of a'contract‘that_was never.put
before the.distriet court. ‘PCI also faiied to adduce any probative
evidence.that it would suffer irrepe:able injury in the_absenee of
an injunction; its only fa;tual'offering Was'the'éonclusional
» stateﬁent that the demurrage:Chafges weuld be too costly ‘for it to
remain in business.' PCI's failure»to introduce the coﬁfract intee

evidence and its failure to establish the existence of a factual

43 Kaepa, Inc. v. Achilles Cor {, 76 F.3d 624, 628:(5th Cir.
1996) (quoting Co by r t DFW Freeport v. dian Con
Co., 72% F.2d 334, 342 (Sth Cir. 1984)). o

>, 44 Commerce Park, 729 F.2d at 341.

4 canal Auth. of the State of Florzda v, g l;g ay, 489 f.zd.
567, 578-7% {5th Cir. 1974) . : o

21
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'dlspute on the question whether it would suffer 1rreparable 1njury
' made a hearlng unnecessary 16 .

The distrlct court s orders dénying PCI's motion'for.remand

4and denylng PCI's motlon for a prellmlnary 1n3unct10n --1nclud1ng
1:1ts refusal to conduct a hearlng — are, in all respects,..

‘AEFIRMED .

46 Kae Inc., 76 F.3d at 628 (“If no factual dlspute is
involved . . . no oral hearlng 1s required.”).

22
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‘IN THE UNITED STATES DISTRICT COURT
F()R THE NORTHERN DISTRICT OF TEXAS

V

FORT WORTH DIVISION
PCI TRANSPORTATION, INC., - 5
Plaintiff, - 5 o |
o " § CIVIL ACTION NO. 4:04-CV-211-Y
FORT WORTH & WESTERN - §
RAILROAD COMPANY, INC, - §
Defendant -§

ORDER GRANTING AMENDED MOTION TO DISMISS AND :
. ~ DISMISSING AMENDED MOTION FOR PARTIAL SUMMARY JUDGMEN T

Pending before the Court are two motions ﬁled by defendant Fort Worth & Western
Raﬂroad Company, Inc (FWWR), on February 7, 2006 (1) Amended Motjon for Partial
: Summary Judgment [doc # 109] and (2) Amended Motlon to Dismiss Injunctlve—Rehef Clanns

d[doe # 111] After conmderatton, the Court GRANTS the amended motxon to dlsmlss and

' DISMISSES the amended motlon for partlal summary Judgment based on the Surface -

“ Transportanon Board (the STB) § excluswe Junsdwtlon

| I BACKGROUND

The 'underlytng t‘acts of this dispute have been repeatedly and exhausﬁvely Stated by this -
| Court and the Umted States Court of Appeals for the Flﬁh Circuit. However to give a proper
.context for the holdmgs in thlS order the Couxt wﬂl restate the operatlve facts Plamtxff PCI
: Transportatton Inc (PCI) receives: and dlstnbutes rail cargo m Fort Worth Texas PCI has a )
dlstnbutlon warehouse on a rallroad spur that 1s part of the Union Pacxﬁc and Burhnoton‘ .v
'Northern Santa Fe (BNSF) rallroads FWWR, a short- lme rallroad operates a sw1tch1ng yard"

‘_near PCI's warehouse thatconnect_s PCI’s spur to the Union Pacxﬁc and’ BN_SF\raﬂr_oads. Under

. 1PCI. argues that only the injundtiv.e-rel_ief claims should be -dismissed.
However, for the reasons stated below, the Court_ concludes that all claims must
be dismissed in favor of the STB’s exclusive jurisdiction.
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various agreements, Union Faciﬁc_and BﬁSF-deﬁver _railcarc to FWWR’S_ switchicg yard, where -
FWWR sWitches aad delivcrs thésecars to Uﬁioﬁ Pacific’s and BNSF’S customcrs- 'such ’as PCI,
| for unloadmg Once unloaded FWWR returns the empty cars to the main Imcs BNSF and .
Union Pamﬁc pay FWWR for its sw1tchmg serv1ces, but the rallroads also charge FWWR for the -
time 1t keeps the rallcars at its swztchmg yard Asa result, FWWR charges dcmurrage fees to
end-use customers such as PCL |
- In August 2001 PCI and FWWR entered mto a contract to avmd dlsputes regardmg

dcmurrage charges imposed on PCI by FWWR. Although this Court has not been provided with
" a copy of chis contract, the parties submitted the contract to thc Fif_th Circcit under ceal.l That
Court stated that the contract ‘_was narrow in sccpe:- |

The entire ccntraCt is“. a .cne page letter, and : 1s celf—scyled with two diff_ercnt
names—*"‘Confidential Demurrage Contractual Agreement” and “Confidential
Contractual Agreement for Free Time.” The language of the contract provides

that (1) PCI will have four demurrage—frcc days, and (2) FWWR is committed to
providing PCI with a minimum of one “switch” daily, seven days per week.- The
contract also establishes the demurrage rate apphcablc after free time explres »
PCI Transp Inc. v. Fort Worth & W. R.R. Co., 418 F.3d 535 537- 38 (5lh Cll‘ 2005) Despite
 the contract, PCI and FWWR had problems concerning demurragc charges
PCI filed sult in’ state court allegmg that FWWR had brcached the contract PCI also
~ claimed 'mtcntmnal ;ntcrfcrence with contractual relatlons_ and- requestcd a t_cmporary and
permanent injuncﬁon restraining FWWR from continuirig iits p'racﬁces regarding delivcring cars
to PCI and dcmurrage charges.? FVWVR femoced the case to federal c"ourt; and PCI sought to

remand to state court. This Court concluded that fcmoval'was' proper under the doctrine of

_ ) demurrage charge is assessed for holdlng a rallcar beyond any free tlme
stlpulated for loading or unloadlng

3The spec1f1cs of PCI’'s injunctive-relief requests are fully explalned 1n
the Fifth Circuit’s opinion. PCI, 418 F.3d at 538.
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complete nreenlption hy the Interstate Comrn_erce Commisaion Termination 'Aot (“tCCTA”) and
: denieo the motion to renrand The Fifth Circurt affirmed. Id at 546. On Augnét 8, .20'05 PCI’
ﬁled its claims before the STB On October 28 the STB dlsrmssed PCI’s clalms wrthout_ |
prejudlce “given that a complaint and related matters are now pendmg ‘before the District
. 'Court 4 PCI Transp., Inc v. Fort Worth & w. R R. Co., Docket No 42094 2005 WL 2850077 _
at*1 (S.T.B. Oct. 28, 2005) |
FWWR now. argues that 1t is entltled to summary judgment on its counterclalm for a" :
‘declaratory Judgment and on PCI’s claims for wrongful termmatlon of and 1nterference with the _
contract. PCI asserts that all claims should be referred to the STB. -
| L DISCUSSION
Fi 1rst it 1s clear that the STB has exclusrve Junsdlctton to demde PCI’s 1n3unct1ve-rehef ,
V.vclaims Indeed no party d1sputes that those clalms are properly heard in that forum The issue’

,here then, is whether FWWR s counterclalm for declaratory rehef and PCI’s remaining claims

E should also be heard by the STB. The Court concludes that they should.

.» - The ICCTA grants to the STB excluswe qulSdlctIOIl over nearly all matters of rail
reguia00n : See Frzberg V. -Kan Czty S Ry Co., 267 F.3d 439 443 (5‘h Cir. 2001)' accord'
| 'C’edampzds Inc . Chzcago Cem & Pac RR Co 265 F, Supp 24 1005 1012 (N.D. Iowa
2003) Specrﬁcally, § 10501(b) grants to the STB excluswe jurisdiction over: :

(O transportatlon by rarl carriers and the remedres prov1ded in this part w1th

respect to rates, classifications, rules (including car service, interchange, and
other operating rules), practices, routes, services, facilities of such carriers; and '

‘Thus, FWWR’s assertion that the STB “determined that PCI failed to allege
or articulate any cognizable claim under the ICCTA on which the STB could. grant
~relief” is patently incorrect. (FWWR’s Reply to Am. Mot. for Summ. J. at 4.}
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(2) the constructiorl abandonment, or discontinuance of spur; industrial team,
switching, or side tracks, or facilities, even if the tracks are located or mtended fo
be located, entrrely in one state . .
49 U.S.C A § 10501(b) (W est 1997) The ICCTA also contains a preemptron clause
Except as otherwise prov1ded in th1s part, the remedies provrded under this part :
with respect to regulation of rail transportation are exclusnve and preempt the
remedies provided under Federal or State law. : _
Id. § 10501(b)(2) Thus, it is clear that Congress mtended fora broad grant of Jlll‘lSdlCthIl to the
: STB over rarlroad transportatlon and rall carners See CSX Transp Inc v. Ga. Pub Serv
| Comm n, 944 F. Supp 1573, 1581 (N D Ga. 1996). However breach—of-contract clarms
- expressly are not preempted by the ICCTA:
The exclusive remedy for any al]eged breach of a contract entered into under this
section shall be an action in an appropriate State court or Umted States drstnct
* court, unless the parties otherw13e agree. :
_ 49 US.CA. § 10709(0)(2) (West 1997).
As determmed by the Fifth Clrcmt only relief requested by PCI that can be provrded byj
. resort to the contract S narrow coverage is reserved from the STB’s Junsdrcnon hy' :
§. 10709(c)(2) See PCI, 418 F. 3d at 542 PCI claimed that FWWR breached the August 2001
agreement by faxlmg to deliver PCI cars on a first-in, first-out basrs and by i lmpo_smg demurrage _
4 _charges even though the delivery delays were based on FWWR’s failures. (PCI’s 2d Am. 'Comp
- at 12) PCI also asserted that FWWR. mtentlonally mterfered w1th PCT’s exrstmg and
prospectrve contractual relatrons by fallmg to provrde cars to PCI within the rcqulred trme (PCI

- 2d Am. Comp. at 13.) In its _counterclalm, FWWR requested a deelaratron that it is entitled to

impose demurrage charges against PCL’ (FWWR 2d Am. Answer at 12) As coneluded by the

%It is interesting to note that FWWR requested a declaration that “all of
PCI’s claims, causes of action and requested relief 'concerning FWWR’s demurrage
charges, practices and rail services and procedures fall within the exclusive
jurisdiction of the Surface Transportation Board.” (FWWR 2d Am. Answer at 13.)
- FWWR now argues. that the STB only has jurisdiction over PCI’s injunctive-relief
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Fifth ercult, these clanns fall outside the terms of the partles agreement As thls Court‘
prevxously held in denymg PCI’s motion to remand, the clanns seek to regulate FWWR’s
operatmns, servmes, pract1ces, and rates——and the state laws upon Wthh these requested' h
remedles are based. Therefore, they are preempted by the ICCTA and fall. thhm the exclusive
.- jurisdiction of the STB. "See PCI, 418 F.3d"‘€it',542-43' cf IZI. Cent.'R.R. v 'S. -Tec_ Dev.
Warehouse, No. 97C5720 1999 WL 519042 at *3 (N.D. Ill 1999) (holdmg the STB had
excluswe Junsdmtlon over complamts regardmg the method by whlch a rallroad calculates the -
‘demurrage rate and whether the practice by which the rate accrues is dlscriminatory) Thu's this |
Court lacks ]unsdlctlon over the parties’ claims. See Cedarapzds Inc 265 F. Supp. 2d at 1016
L CONCLUSION

Because the parties’ claims fall w1thm the STB ] excluswe Jul’lSdlCthIl thlS Court. must

and does hereby, dlsmlss the parties’ clalms |

SIGNED _September 26, 2006. _

"WM

. TERRX_R. MEANS
UNITED STA‘I‘ES DISTRICT JUDGE

" TRM/ah -

clalms

6FWWR argues that thlS Court should not dismiss the clalms, but should
instead refer them to the STB, Referral would be appropriate if this Court found
primary- jurisdiction in the STB instead of exclusive jurisdiction.. See AT4T
Commc’ns, Inc. v. Consol. Rail Corp., 285 F. Supp. 2d 649,. 653-62 (E.D. Penn.
2003). FWWR’s main concern appears to be that PCI will attempt to block any

. filing in the STB. But PCI states that “a dismissal would not prevent PCI from

filing claims, cognizable under ‘the ICCTA;_béforé the STB in order to seek
alteration of FWWR’s services.” (FWWR Reply to Am. Motion to Dismiss at 4.) -



Exhibit D District Court Order Denying Motion for Clarification ﬁled
November 6, 2006.

Declaration of Counsel in Support of Motion to Dismiss
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IN THE UNITED STATES DISTRICT COURT
- FOR THE NORTHERN DISTRICT OF TEXAS

| FORT WORTH DIVISION
© PCITRANSPORTATION, INC. 5 |
| vs. : § CIVIL ACTION NO. £04-CV211Y
FORT WORTH & WESTERN RAILROAD § o |
}COMPANY INC. | §

RDER D NYIN MOTION FOR CLARIFI ATIG N OR RE ONSIﬁE TION B
Pending before the Court is the Motion for Clariﬁcation and/or Reconsideraﬁon uhdcr Rule 59(e)
[doc # 124), filed by dcfendant Fort Worth & Western Radroad Company (“FWWR"), on October 5 2006 |
“After considering the motlon and the response, the Court DENIES the motion.
- Absent “hlghly unusual” circumstances, reconsideration under Rule 59(6) is appropriate: only where: -
(1) the Court committed clear error-or the in’itiai decision was:‘manifesﬂy unjust, (2) the Court is prceeﬁted o
' w1th newly dxscovered evxdence or(3) thcre isan mtervemng change in controﬂmg law See Sch. Dzst No
A Multnomah County, Or.v. AC&S, Inc., 5 F.3d1255,1262 (9" Clr 1993) Plaintiff has faxled to meet thls
' hxgh threshold and mdeed does not even argue that unusual cn‘cumstances are present. |
| - On September26 this Com’c entcred Judgment that the Surface Transporta’uon Bnard (“the STB”) had:
R excluswe junsdlctlon over lhe parties’ claims. FWWR now seeks clanﬁcanon regarc_hng w_hat _spec1-ﬁc clg_ums
are thhm the STB s Junsdlctlon Thls Court. stated that 1t lacked urisdiciion over the parti'es’ elainls :
“ (Order Grantlng Am. Mot. to D1smxss at 5. ) As plaintiff PCI Transportatlon, Inc., pomts out, this Court
obvmusly mtended that the STB should determme Wthh clalms are lmgable in 1ts fomm » (Resp at2.) Any
: further guldance or clanficanon is unnecessary and would be mappropnatc glven that this Court has found ‘
2 lack of jurisdiction. |

'SIGNED November 6, 2006.

TERRY_R. MEANS
UNI’I’ED STATES DISTRICT JUDGE ;




Exhibit E Plaintiff’s Second Amended Complaint filed August 3, 2004, in
the District Court by PCI Transportation, Inc.

Declaration of Counsel in Suf;port of Motion to Dismiss



Vo | | US. DISTRICT COURT

EERAVRTANNY NORTHERN DISTRICT OF TEXAS
_P.Q\\G | | | FIED
B .
| T KRB -3 204
INTHE UNITED STATES DISTRICT COURT
NORT N e X o CLEFK, U, DISTRCT GO0

PCI TRANSPORTATION, INC.. DFPUTY
- . Plaintiff, .
V.

| CIVIL ACTION NO. 4-04CV-211-Y
FORT WORTH & WESTERN -
RAILROAD COMPANY, INC.,

Defendant.
| ~ PLAINTIFF’S SECOND AMENDED COMPLAINT |
TO THE HONORABLE UNITED STATES DISTRICT JUDGE ﬂ
PCI TranSportatlon Inc. (“PCI" or “Plaintiff’) fi les this its Plaintiff's SecondA

'Amended Complaint, complaining of Defendant Fort Worth & Western Railroad
Company, Inc. (FWWR or “Defendant”), and would respectfully show the Court the .,

féllowing: ,
PARTIES AND VENUE

1. Plaintifisa Texas company wﬂh an office at 3201 N Sytvama Ave Fort SR

- Worth, Tarrant County, Texas

2. " Defendant FWWR isa corpora’aon organized under the laws of, and wuth 1 -
|ts pnncipal p!ace of busmess in, the State of Texas. FWWR may be served wrth_'}._ s
citation on its President Mr Jim M. Martin, at 6300 Rldglea Piace, Swte 1200 Fort"v

Worth, Tarrant County, Texas

3. Venue would be proper in the Fort Worth Division’ of the Umted States ‘.:f‘_'_,

District Court for the Northem District of Texas because the claims and causes of f

action asserted herem atose in the Fort Worth Diwsucn.
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FACTUAL BACKGROUN

4. - PClisinthe business of receiving and handhng rail cargo in Fort Worth,
'Téxas, énd is focated on a railroad spur which comes off the Union Pacific and
Burlington Norfhem railroad‘ lines (thé “Fort Worth Main Lines”) which pass through
the central north side of Fort Worth, Texas. These main railroad lines constitute a
public Utility which serves tﬁe public. FWWR either owhs or controls the railroad
tracks connecting PCI's spur té the Fort Worth Main Lines.

5. - In approximately the Spring of 1998, FWWR and PCI entered into an -
agresment whereby FWWR woﬁ‘ld take into its business premises and rai.l yard, which
is located at the Hodge railroad yard on Long Avenue fn north Fort Worth, ahy railroad
cars from the Fort Worth Main Lfnes bearing cargb ordered for delivery to F'ort. Worth
by PCL. | | -

6. PCl rents warehﬁﬂse Spaée of aproximately 320,000 sduére feet at its
Fort Worth location. . The Wérehouseé are served by the éforementioned raiiroad spur
- off the Union Pacific and Burlington Northern lines, which spuf consists of an .“A." and a

N “B" track. PCI's railroad spur can accommodate up to ten railroad cars for unloading

_ mto PCl's warehouse at one time when the cars are facing the correct way and are not B

posctioned improperly on the spur tracks
7. At the time of the onglnal agreement between FWWR and PCI FWWR :
: agreed to provnde PCI unhmlted dally switches, that is, to provide PCI as many rallroadv_ .

cars as it desired from the available loaded cars Iocated in FWWR's yard whxch were' :
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- bound for PCI. Based upon the agreement and commitment of FWWR, PCl was able
to secure a long-term lease agreement of its warehouse space and spur with the |

‘Sylvania Industrial Park.

8. The business relationship betwéen PCl and~ FWWR proceeded R

satisfactorily for a number of years. During that time, a course of dealing developed -
whereby FWWR would spot, or deliver, to PCI_; the oldest cars first; that’is, the cars
- would be d_e!ivered to PCl's spur by} F_WWR on é ﬁrst-in,' first-out basis.. PCI would .
shbw that this has also beén the 'custom and practice in the railroad .industn‘/,
includihg, but not liinﬁed to, Tarrant County and the State of Texas, at all relevant
times hereto. | | ‘ |

9. In Augﬁst, 2001, FWWR and PCl had a disagreement concerning a

| demurrage charge sought to be imposed by FWWR. Demurrage is a charge by a

" railroad company to a spur company, such as PCl, which is unable to take possession o ‘.

of & loaded railroad car within some agreed up_onv or legally imposed period of tlme L

*after the car is received by the railroad company.  Onor about August 23, 2001 ce

- FWWR and PCI entered mto a confi denttal written agreement regardmg the partles ﬁ .

future relat;onshnp (“Agr eement") The Agreement is expressly made confidential and R

’therefore. Plalntlff will submit same to the Court for in-camera review in connectlon’.f?}____i,' k

wuth any trial or heanng, and only the portlons of the Agreement pertment and -

necessary to this action are set forth herein. No monies exchanged hands between:{f;-";i”f S

FWWR and PCI under this Agreement because FWWR receives rts revenues for:':f'?' L
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| 'receiving the loaded railroad cars from the m.ainland railroads, UPR and BN. Under
thisnew“Agreement:FWWRegreeé-»te--previdePGLcna»switch. or spot, of loaded cars |
per day to PCl’c spur, and not to impose a demurrage charge to PCI unless it had to |
h_old a loaded PCl-bound car for more than four days. Since execution of thic
Agreement, the parties’ custom and cractice has been that FWWR' would deliver to
PCI the oldest cars first; that is, the cars that have been in its possession the longest.
- This has also continued to be the standard practice in the industry, for _obvidus:_- -
| rcasons. since August 23, 2001, and‘ has beeh recognized and confirmed orally and in. | ,. _‘
) writing by FWWR as the parties’ express agre'emént on se\)eral occasions sincé
_éiecution of the Agreement, including in corrés‘pondenca between the parties
’a‘t‘t.ached hereto. | | | o

| 10.' I reliance upon the new Agreement, and '-FW_WR’s, express commitment
to th_é four déy demurragé agreerheht and the ﬁrst—ih, first-out deliyery of Carc_i ;jﬁn"dé_r. SR

the Agreement, PCI entered into a renewal of the long term lease of its .wér'éhcucél'-_A,_:._":_A~f -

'space and spur with the Sylvania Industrial Park. | o
: 11. Recently, FWWR has vaned from its first-in, ﬁtst-out practlce of del:very'_"" ._ _.' .
~ of PCI cars to the PCI spur, which has created Sltuatlons where FWWR has held~

| against PCl s express w:shes, raslroad cars ﬁlled with important cargo belongmg to;':_

PCI s customers for over four days. On some cccasions, FWWR has then attempted
to |mpose a demurrage charge to PCI because these cars. have been.in lts yard for'f-',;

overvfour days. In these sntuatlons. which is certalnly the case_wzt_h; j(hewd:emcrragef}_
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charge referenced hereinafter, had FWWR honored its express agr'eementvan-d its
custom, practice and industry standard, thé subject cafs wbu!d not have been in the
possessioﬁ of FWWR for more than four days. |
12.  Similarly, there. are so-called “service failures” which occur from time to
time in the performance of FWWR's obligations under the Agreerhent. For exampie.
FWWR sometirhes spots cars on PCI's spur backwards or in Iopations where they
obviously cannot be unloaded with PCl's equipment. These cars cannot be unloaded
. in these situations, and therefore must be remaved by FWWR and brought back the
‘next day with the next group of cars. On some océasions. FWWR has then attempted
" to impose a demurrage charge on the m‘isplaced cars or on other cars which are
| delayed by FWWR's servi;:e} failures of this type, and not by any conduct or action on
the part of PCIL. N o ‘ _
" 13. By letter dated February 3, 2004, a true and correct copy of which is
 attached as Exhibit "A” and incorporated by reference, FWWR provided written notice
~ to PCl that if an invoice for July, 2003 demurrage in the amount of $2,340.00 was ‘not
paid by February 20, 2004, then FWWR would cancel the parties’ August 23, 2001
' Agreement. FWWR furtherAthreaten_ed PCl in its letter that PCi would be placed on a
cash basis and that, with respect to all PCl-bound cars presently in its pbssession
(which contain goods owned not by PCI, but by PCl's customers), PCI _wouid be heid
oh_ “constructive placemént} accruing .demurrage until all. outstanding invoices are |

- paid.” The‘ July, 2004 invc:_iéesl which FWWR is_ attempting to collect are based upon
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situations where railroad cars were in the possessmn of FWWR for greater than four '.
d”"‘ys“e‘o“tely“becauee‘"bf itsfalure-to-deliver PCl-cars-on-a first-in, first-out basis. -

14.  PCI first received the attached February 3, 2004 letter by telecopy on
February 26, 2b04, and had no knowledge of its contents or existence prior to that‘
date. | _
| 15. Randy Gaston, the PCl representative and officer in Fort Worth, rnet with
FWWR representatives, Jint Martin and Steve George, on March 1, 2004.. to
. .demonstrate, using FWWR's own recerds. that the cars for which the July, 2004
dernurrege charges were being irnposed would not have been in FWWR's nossess‘ion( _
more than four days had the PCl-bound cars been delivered to PCl on a first-in, first"-"
out, or oldest-car, basis. At the meeting, the FWWR representatives aCKnemedged‘
their rmstake. and mdlcated that the demurrage charge would be thhdrawn

_‘IB. Then, the next day, Mr Martin ematled PCl a new demand Ietter, atrue
and correct copy of whlch is attached hereto as Exhnb:t “B" and mcorporated by

~ reference, again demandmg payment of the July, 2003 demurrage charge and statmg .

' that FWWR would place PCI in default under the Agreement if such bill was not paid- o

: by March 8, 2004. The Ietter acknowledges that the oldest cars were not dehvered

fi rst to PCI, but states that th:s was done on the verbal instructions from one of PCl's:

‘Yard employees. These alleged instructions never occurred but, in any event at the L

March 1, 2003 meeting, Mr. Mamn stated that any such oral |nstruchons [don't] matter' -

unless it was in writing and my people know that " Mr. Gaston of PCI responded to
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_ this letter late on March 2, 2004, by email, a true and correct copy of which is attached
~ hereto as Exhibit “C" and incorporated by reference, reminding Mr. George of the

“acknowledgments of FWWR the previous day and asking for reconsideration of the

demand. No response had been received to this request as of the time of filing of the

original petition in this matter.
~ 17.  The actions of FWWR appear to be calculated to cause PC to incur v_
demurrage charges under the parties Agreement, since a normal delivery schedule of
the ten cars per day which PCI and its facility can accommodate would have resulted _
| in no cars being in FWWR's yard for more than four days. FWWR has also recently
taken the shocking énd untenable position that demtsrrage charges at_e due regardless
of whether its actions and negligence cause a delay in delive& of cars, including in
. thdsé sltuations irtvolving'obvious service faitu res on the part of FWWR.

18 FWWR's foregoing actions constitute an obvious interference with'P_Cl's
contractural rélaticns with its customers and its ability to deliver goods vowned by PCi's ;
‘custcmers ort a timely basis. o B ‘

19. PCl has no adequate remedy at law for FWWR's breaches bf the
| Agreement and its threatened unlawful conduct. PCI has contracts with its customers =
to receivg freight in Fort Worth via rail énd to deliver'ksante to its custorheré, and.

'FWWR's. aétions are preventing PCI from honoring its COntracts with its cUstomerﬁ':__

FWWR's threatened immediate termination of the Agreement with PCI would deny o

PCI s access to the United States pubhc railroad system and wouid hkely put PCl s .
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Fort Worth operation out of business immediately. In addition, such action would |

prevent PCl from’ being ableto perfvrmﬁe“cont:acts withrits-customers. ~P04 s injuries
and losses from FWWR's actlons and threats are continuing.

| 20. This action was fi led in State Court on March 5, 2004. At that time, a

temporary restraining order was iesued. which, among o_ther things, prevented

" Defendant from providing any notice of cancellation of any agreements between PCI i

and FWWR. As shown in the sworn Plaintiff's Original Petition filed in the state court

- proceeding, the primary basis for the application for the temporary restraining oﬂrder
! Wae a March 2, 2004 letter from FWWR (a copy of which is attached hereto as Exhibit
- “B"), which stated thet if an alleged demurrage charge in the amount of $2, 130 00 was
not paid by March 8, 2004, the contractua( agreement dated August 23, 2001 between

' ;the parties would be cancelled The state court enjomed this and other related actlons'_ S
by FWWR. o -
21.:- Plaintiff etated' uhder oath in its Original Petitien thet .the purported |
. $2,130.00 demufrage chafge was based upen a demonstrable eituation_ where no
| CHa-rges would have been incurred had FWWR delivered PCl's rail care on an o!deet- '

_car-first basis, as it had agreed to do on many occasions, and as had beceme the |

course of deahng between the partres ln fact, Mr. Martin’s March 2, 2004 letter - "

‘expressly reeogmzes this obhgatlon ‘and ‘course of dealing under the parties’ :,“" "

agreement that the oldest cars’ would be dehvered first, by statung, with reference to -

. the August 23, 2001 contract:
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" You are aware of the discussions that ensued about the verbal
instructions from PCI after receiving this demurrage bill and it

T T waas subsequently decided-that the oldest cars-would-be placed —— - -

first unless we received written instructions from PCI. ,

22, The purpose of the préliminary injunction sought herein is to preveht,

among other things, FWWR from violaﬁngAthe’ parties” express agreements and,

specifically, from taking any further actions to cancel the August 23, 2001 agreement, . ..'

based upon false demurrage bills, such as that which was the subject of the“ March 2,

2004 letter. .

23. The hearing on the temporary injunction in state court was set for -

Monday, March 22, 2004, at 8: 30 am. On Fnday. March 19, 2004, the case was’_ :

_removed to this Honorab|e Court Iong before any deadline for such removal and B
notice was received by -the unders:gned counsel very late that afternoon that the case :
, vhad been removed. | |
| _24.', This Court entered its order on Aprll 8, 2004, denymg the Emergency
Motion to Remand. The undersigned counsel leamed of this order on Good Friday,

April 9, 2004, On Monday. momlng, April 12, 2004, PCI received in the mall a new

"purported demurrage bill from FWWR a copy of which i is attached hereto as Exhlbut . o

“D" and mcorporated by reference. . The bill :s, quite obv:ously. not based upon the_ :

four-day demurrage period réquired by the parties’ agreement, but appears 'i'ns'i:ead to ’

' be based upon only two-day demurrage period. Thus, the demurrage bill is'.tciéarly n_'citk“ >

in compliance with the parties’ égreerhent. The bill also seéks to charge PCI tWo-d_ay'_’ o
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‘demurrage on several cars which were delivered in ihe weeks prior to the date of the
March 2, 2004 letter from Mr. Martin referred to above. In other words, FWWR has
now sent an iﬁvoicﬁe for two day demurrage for a period in which it recognizes that a
four day demurrage agreement was in effect. Thus, this letter further démonstrates_
| the false billing practices of FWWR 'whi;:h necessitated the filing of this lawéuit in theA
first ptace. | » |
A" '25.  Counsel for HNWR has now delivered “notice type”" correspondehce
dated April 20, 2004 that FWWR believes it is entitled to impose two day demunage
 effective Mérch 20, 2004, which would clearly evidence an attempt to cancel the
Agreement while an injunction was in place prbhibiting such action, and also is a clear
~ aftempt to take advantage_ of the timing of the removal of this case. Based upon the
foregoing, it is clear that FWWR has utilized.th'e re’mo'VaI Of this case ..and the time
thch‘ was necessary for this C(}urt to consider the E.n"nergehcy Motion to" Remand, to
aﬁempt to change the status quo, 6r at least to take action fifcm which st wi'l.l'a‘rgue thai .,'
the status quo has changed. | o
| 26, The April 20, 2004 correspondence  states that the Agreehﬁént is :
cancelled and terminated due to certain alleged conduct of PCI, ahd_ states that o
’demur‘ragev will be calcuiétéd bésed upon a Tariff, rather tha'n‘the Agreerﬁ_eht.‘e_ffe'ctive | '
March 20, 2004, Such_ correspaﬁdenoe states thaf the Agreemeht was te_rr'nina‘te.di

based upon ohe or more.bf the following factors: .
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a. - PCl's “repudiation” of the Agreement as to payment of future "

“demurrage bills; v T T
b. failure to pay past demurrage bulls; and
c.v - breach 6f the Agreement by setting forth contents of the
Agreement in public filings. |

PCi promptly responded to such correspondence by pointing oui f(hat PCI had never
stated _ahy refusal to pay future legitimate demurrage bills, that PCl had never refused |
- to pay any legitimate demurrage bills in the past and had in fact paid any such bills..-A
“and that PCl had not filed the Agreement in any public filings and had disclosed dnly .
‘termé of tﬁe Agreement in the courthouse necessary to enforce the Agreement.

Nevertheless, FWWR continues to insist the Agreement is terminated and seeks to

‘impose demurrage charges on any cars held by FWWR for more than two days, in o

vio!atioh of the Agreefhent.

27 - Based upon FWWR's conduct and its attempts to take advantage of lts g

. removal of this case, PCI requests an immediate heanng on its temporary mjunctlon in

this matter. Counsel and PCI stand ready, willing and able to present thelr-eyndence,? o

and tb seek to obtain a temporary injunction from this Court, as prayed for h'é'rein.
© CAUSESOFACTION :
- Count |. Breach of ContractlAttorneyé' Fees
28.  The allega_tibns of fﬁe ft)'regoi.ng} paragraphs ére inéorpdratedf hefein by:.v -

reference.
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20. By FWWR's failure to deliver PCI cars on a first-in, first-out baeis‘, and in
attempting to impose demurrage charges when -delaye in del_ivery' of cars is based
upon 'FWWR's eervice failures, and then attempting to charge PCI demurrage on the
- cars that FWWR itself has ceused to be delayed, Defendant FWWR has breached the
August 23, 2001 Agreement. Defendant has allso breached the agreement by
attempting to impose demurrage charges based on a two day demurrage period as
set forth in the April 12, 2004 demurrage bill. Upon the filing of this petition, PCI has |
been dameged as a result of such' breech in an amount equal fo the past 'dernurrage |
o charges which harre improperly been imposed. Hewever, if‘ the actions of FWWR_V

. continue as outlined in the p_aragraphs above, PCi will be damaged in much greater |

~ amounts which will be proved at triel after appropriate discovery in this cause.

Defendant FWWR has threatened to terminate the Agreement wrthout provadlng .

Plalntrff notrce of any plausxble breach caused by Plaintiff. |

| 30. . PClis also entltled to recovery of its attomeys' fees reasonably incurred
, .|n prosecuting these claims, in an amount and measure as shown at trial. Plam’aff has
presented the contract clarm and dlsputes contained herein to FWWR and Defendant '

- -“‘has refused to refund, write off or credlt certain demurrage charges and has refused to |

. actin aceordance with the express terms of the partles Agreement_.
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o Count Ii. K ,
Intentional Interference with Existing and Prospective Contractual Relations

31. The allegations of the foregoing paragraphs are inc;orporéted hersin by
" reference.

32. Plaintiff PCl would show that Defendant FWWR, through its agents’ and
representatives’ acts as set forth in the factual background abové, have intentionally
and/or wrongfully interfered wfth the contractual relations between Plaintiff and its
custom‘ers.‘ Specifically, Defendant has failéd to providé PCl-bound railroad cars fo
. 'PCI within’the required timé, which_ has resulted in delays m délivery of items to PCl's
‘custome‘r_s.' ' | |
‘ 33. By engaging in the cbnduct outlined abpve. FWWR has ihtentionallly»,t
dépﬁved and ;'nteﬁered vﬁth PCl's business rélationsﬁips, and ité ac’:tual' aﬁd
'_ pros'pé'ctive contractual reiatioﬁships with all of PCl's customers for which it receives
gaodé. | | _ | |

34, Baséd upon the foregoing facts, PCl would show that FWWR ar_id its
agents éﬁd representatives have tortiously and wrongfu!iy ihterfe(ed _wiih existing and
proSp'ecti’;/e contractual relations between PCl and its "avctual _alnd prbspéctivé o
customers, ,fof which PCl is entitled to its actual damages as proved at trial. '} |

‘ - Count L. N
Request for Temporary Restraining Order and Preliminary Injunction

35. - The allegations of the foregoing paragraphs are incorporated hereiﬁ by

reference.
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36. ~ Itis clear that (a) Plaintiff has a substential likelihood of success on the
merits of its case; (b) there }is a substantial threat of irreparable injury to Plaintiff if the
injunction is not issued; (c) that the threatened injury to Plaintiff outweighs any

~damage the preliminary injunction’ might cause to Defendant; and (d) that the
| ‘preliminary injunction will not disserve the public interest in any way. Therefore. in
order to preserve the status quo of Plaintiff's contractual rights during the penden‘cy of
:this matter, it is essential that the Court irﬁmediately_and temporarily restrain FWWR |
from the»fqregoing “conduct, beceuse of the imminent harm facing Plaintiff as
~ described above. Therefore, PC! requests that the Court immediately and temporarily
resirain FWWR, its officers, agents and employees, from the following acts:

| a. provudmg purported notice of cancellatlon of any agreements

between PC\ and FWWR

. b. refusmg to deliver afull spot of PCI-bound rallroad cars with cargo_. e

per day to PCI on its spur, to the extent such cars are avazlable, L )

c. delivering cars to PCl's spur on any basis other than on the_bas:s' "f )

of delivery of those PCl-bound cars which have been mFWWRs . . L

| 'possession the most number of days; |

4 fd':., - imposing or attempting to impose any demurrage charges upon,v};-fﬁ:;'f’-'_;"_i -

PCI when timely delwery of PCl's cars on a frst—m t' rst—out baszs j o

Would have restited in no domurrage charges, and in those
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situations where no demurrage charges would accrue Sut for
FWWR's sefvice failures; |
e. imposing or attempting to impose any demurrage charges upon
PCI whére the subject railroad car has been in FWWR's yard less |
than four days; |
f. refusing to deliver cars on the basfs of alleged 'unpaid- demurrage
| charges, which are based upon: |
:i. any cars held by FWWR in its yard for Igés than four days;
il. any cars held by FWWR in its yard for more than four d'ays,
| but having been in such yard for rﬁorel than four days as a
result of a) FWWR delivering less than a full spot of cars to
A PCI in the relevant preceding days; b) FWWR's service
| fa_ilures; orc)a corﬁbinaﬁon of (a) and (b); and
j _répdrting to any éredit reporting agency or any of PCl's creditors,
brokers, or customers any alleged unpaid demurrage charges
arising ‘oﬁt of PCI's Fort Worth, Texas operation.
-PCI 'further requests that the Court, aﬁer hearing the evidéﬁce, enter a preliminary”
injunction on the foregoing béses, or oh such bases as modified by the CoLurt, based
ubon the evidence presented and the Court's discretion as to the fashioning of the

appropriate injunctive relief between the parties.
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Cwnt IV. Request for Permanent Injunction
e ~~——-——37 --The-allegations- ef4heforegomg paragraphs.are. mcorporated herein by'
. reference.
o 38.4 For the reasons stated in this pleadlng, PCl requests that, after trial, thrs ‘_ |
Court grant a permanent ln]uno'uon enjoimng FWWR from all the foregorng activities.
" Plaintiff requests that the Court enjoin FWWR from these activities for a period of ten o
(10) years from the date of filing of this Petition or >suvch other period found appropriate
by the Court. | | k_ -. ’ B
| CountV. Alternative Wrongful Termination of Contract
30, The allegations of the foregoin(g‘ paragraphs are incorporated herein by
‘refe_rence. ' | | - | | . .
| 40;' ln the elternative‘to its injunctive claimsherein PCI'nould show that” |
FWWR has wrongfully termrnated the Agreement rf the Court finds that the Apni 20 - '__
- 2004 correspondence referred to above, or any pnor statements or conduct of FWWR
'proved at trral, has resulted in actual termination of the Agreement. None of the base_s-":,‘
: for such alleged termination are vaiid under the law or the facts, and such‘ aﬁernote:u‘ﬁ . .- B
- termmatron is wrongful in al respects The July, 2003 demurrage bilf is not legmmate o

' and FWWR representatrves expressiy recognized its rnvalrdrty prior to the f‘lmg of thrs‘-_ i o

‘ lawsuit PC[ has atways reoognized its obhgatron to pay legrtimate demurrage brlls‘:;f
and has done so in the past FWWR cannot breach the Agreement by demandmg'_—

payment of lllegmmate demurrage bills and then comp!am about drsclosure of'f:"': |
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'necessary terms of thé Agreement in a lawsuit broUght to enforée thé very terms of

the parties’ Agreement:

41, Based upon the foregoing conduct of FWWR, it claims to have
téminated the Agreement and, if effective, has wrongfully done so.

42. PCI's remedy at law for FWWR'’s potential wrongful-te"rmination of the

| _ Agreément is inadequate, given the fact that PCI will likely have to shut down its Fort ..

Worth operation, and lose valuable customers and business if FWWR's purported

termination of the Agreement is found to be effective. NeVertheless, in the altemative

to its request for injunctive relief above, and in the event such relief is denied, PCI will

- seek to show its damages from the closure of its Fort Worth operation, which would

likely result from termination of the Agreement, in an amount to be proved at trial, |

based upon its lost profits from the Fort Worth Operaﬁqn, the costs of closing such |

operation and the rental amounts which will have to be paid' to the Sylvania I.ndu'St_rAial' R

Park as a result of such closure.

PRAYER

WHEREFORE Plamtrff respectfully requests that Defendant FWWR be ctted fo R =

appear and answer herein, and that upon hearing, Plaintiff PCI have and recover""';

judgment against FWWR for all actual and consequent:al damages ansmg from the:}}f'v
actions: described herein as descdbed above, pre- and post—;udgm_ent qnte_rest,asf

allowed by Texas law, costs of court, and such other and further refief, fb'o'th gene‘ral}i;
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and special, at law and in equity. to which Plaintiff rhay show itself justly enﬁtled.
Plaintiff also seeks a preliminary and permanent irijunctio_n requiring defendants
- FWWR to éct in accordance with the terms of the Agreement and refrain from the acts
vdescribed the injunctive reliéf section, Plaintiff further pfays that it be granted subh
other and further legal and equntable relief to which it shows. itself justly entmed

AP

H. Allén Pennington,
‘State Bar No. 15758 0

PENNINGTON, HILL & BAKER, LLP
777 Taylor Street, Suite 890
Fort Worth, Texas 76102
Telephone: (817) 332-5055

~ Facsimile:  (817)332-5054 .

ATTORNEY FOR PLAINTIFF
PCI TRANSPORTATION, INC.

CERTIFICATE OF SERVICE

4 This is to certxfy that a true and correct copy of the foregoing document has been
forwarded to counsel of record by hand delivery on thls thezﬂ-"-“—day of 2004.

H.%to r
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Mr. Richard DeBerry
MCDONALD SANDERS
777 Main Street, Suite 1300

Fort Worth, Texas 76102

Via Hand Delivery
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.. STATE OF TEXAS _

VERIFICATION

§
- §
COUNTY OF TARRANT  §

Before me, the undersigned notary public, on this day personally appeared o

Randy Gaston, Vice President of PCI Transportation, Inc., known to me to be the -
person whose name is subscribed to the foregoing mstrument and, being by me first
duly swomn, and on oath deposed that he has read Plaintiffs Second Amended
Complaint, and the facts contained thereln are within his personal knowledge and are
true and correct.

Handy Gaston
| (/#
Subscnbed and sworn fo before me on thls the _~ -~ day of July, 2004.

@%@f&

Notary Public - State ¢f/Texas

RA10\PCI\Fed CtiSecond Amended Complaint.doc
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_ " FORT WORTH & WESTERN RAILROAD

A T'ar-antula' Corporation Company

CERTIFIED MAIL #7001 1940 0000 7584 7683
" Retum Recelpt Requested

February 3, 2004

Mr. Randy Gaston

PCI Transportation Inc.
3201 N. Sylvania Ave,
Fort Worth, TX 76111

" Dear Randy'

. The involce for July 2003 demurrage in the amount of. $234000 h |
. been paild. Charlie Godsey of our office has discussed this bill with yoa: a?fcf

has requested payment in full.

. i payment in full is not received In our office Febrﬁ y 20 2004 '
- consider you in defauit of the Confidential Demggrage Cgrrljt,racﬁxal Ag}g:?nﬂ
dated August 28, 2001 and demurrage provisions of FWWR Tariff 8001-F will
: g% Iapplllleg- Ar::?d PCI will g:u ;élt?ce?d p;:n a cash basis and all ¢cars destined to -
will be on con ive placement accruing dem :
outstanding invoices are pald. - | | na urrage ‘,’“'f“ af

To avoid FWWR teking these actions, please pas all outstanding nvos Lo
outlined sbove. - A pay ! 9‘"V°'°e8as

| Simerély, :

© JmM. Martin
President and COO

6300 Ridglea Place, Suite 1200, Fort Worth, TX 761165738
‘Phone 817-763-8297 Fax 817-738-9657 R |
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| FORT WORTH & WESTERN RAILROAD

A Tarantula Corporation Company

Via Email
March 2, 2004

Mr. Randy Gaston

PCI Transportation Inc.
3201 N. Sylvania Ave.
Fort Worth, TX 76111

Dear Randy:

Thank you for mesting with Steve George and mysélf yesterday conceming ‘
the payment of the July 2003 demurrage invoice in the amount of $2,340.00.

© - After further review It was determined that the outstanding demurrage due is

$2,130.00 as Indicated In the letter you recesived from Charlie Godsey. The
cars you Indicated that were runaround were done so on the instructions of
PCL ~The instructions were verbal, but our managers have confimed the
verbal instructions from PCI personnel. You are aware of the discussions

. that ensued about the verbal instructions from PCl after receiving this

demurrage bill and it was subsequently decided that the oldest cars would be
placed first unless wa received written instructions from PCIl. The demurrage

_charges In the amount of $2,1 30.00 are due and FWWR expects payment in
full. _ B

_ |f'payme'nt in full is not received in our office by March 8, 2004, we will

consider you in default of the Confidential Demurrage Contractual Agreement
dated August 23, 2001 and demurrage provisions of FWWR Tariff 8001-F will
be applied. Also, PCI will be placed on a cash basls and all cars destined to

_ PCl will be held on constructive placement accruing demurrage until all

outstanding invoices are paid. -

“To avoid FWWR taking these actions, please pay all oﬁtstanding invoices as.

outlined above. . S
‘Sincerely,

s 31 WS

Jim M. Martin

Presic_ient and COO

6300 Ridglea Place, Suite 1200, Fort Worth, TX 76116-5738

Phone 817-763-8297 Fax 817-7686)656 0 4 ,

[OTER——— . . pR———




—=Original Messagg----- , _
From: Randy Gaston {maitto:randy@thepcigroup.net]
Sent: Tuesday, March 02, 2004 4:32 PM ,

To: Steve George

Subject: RE: July 2003 Demurrage Bill

Steve, :
1 beg you to reconsider your stand on this.
“The scenario of blaming it on Mario is in direct contradiction of what Jim Martin sa

He Interrupted me when | said | had heard the reason the cars were gone around

" request and Jim sald, “that doesn’t matter unless it was in writing iy people
saying stating Mario denles asking for those cars to be gone mu:dndﬂ aven m:

Is not} he wouldn't of done it for 11 days. ,
Please reconsider, . o S
Randy ' )
. ~—Qriginal Message~—

From: Steve George [mailto:spg@fwwranet]

Sent: Tuesday, March 02, 2004 2:27PM . -

Yo: randy@thepcigroup.nat S

Subject: July 2003 Demurrage Bl -

After our meeting yesterday, we have looked into the circumstances of th
N g’ggihéd letter explains FWWR's posttion and payment In the amount ufthsf

Sinéere!y,

Stas)a George .

3/3/2004
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APR-12-2004 11:05 FROM: ..‘ 8176380233 ' o00 816 8280  P.@G2-Qs
{ P. 0. Box 122269 Customﬁ!___er. .
1 Fort Worth, TX 76121-2269 S  04706/04
b Phone {817)783-8297 + Fax (817)737-8402 ! ;:*"“"0- - rless
; g 8¢ No, e
A o e Cuxm”CmIe Pl
:Bil! Jo: _ Skip Ta:.
: PCI TRANSPORTATION ' PCI TRANSPORTATION
3201 N. SYLVANTA 3201 N, SYLVANIA
~ FORT WORTH, TEXAS 76111 FORT WORTH, TEXAS 76111
. USA A © USA
Order 7 Order Dale | Custoner PQ -} Skip Dam - Pre__ | Shipped Via
RE 03/31/i - T umm oL T —
.: 1.000 i 1.000 + 000 DEMURRAGE EAI : ) 4080.00,  4D30.00
] : _ - o - __
l .
i
. ; s
\ :
i
' .
:
i
, .
—— e - [ S w— p———. 18 -———s; — . ~f— ~§..i - - -
; : ! '
i
. | | .
: . ! ! i ‘ _
' | _
‘ , .
; ! ! e 2 | ——
_ Sublotal . 408000

‘'TOTAL ‘ | 4,080.00 -
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document was
serx;red on Counsel of Record identified below via first class U.S. mail, poétage prepaid,
dﬁs'?l"i‘)day of September, 2005:

H. Allen Pennington
Pennington Hill & Baker, LLP
The Fort Worth Club Tower
777 Taylor Street, Suite 890
Fort Worth, TX 76102

Tel. 817.332.5055

Fax 817.332.5054

E-mail: apennington@phblaw.com
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