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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34552

JAMES RIFFIN d/b/a THE NORTHERN CENTRAL RAILROAD -
PETITION FOR DECLARATORY ORDER

OPPOSITION OF THE STATE OF MARYLAND
TO PETITION FOR DECLARATORY ORDER

The State of Maryland (“Maryland”), through counsel and pursuant to the applicable
regulations of the Surface Transportation Board (“STB” or “Board”) hereby files its Opposition
to the Petition For Declaratory Order filed on September 14, 2004 by James Riffin d/b/a The
Northern Central Railroad. Maryland respectfully requests the Board to deny Mr. Riffin’s
Petition because all of the questions it poses are based on the assumption that Mr. Riffin qualifies
as a railroad subject to the Board’s jurisdiction, which is precisely the issue before the Board in
the revocation proceeding currently before the Board in F.D. No. 34501." Until that underlying
issue is resolved, Mr. Riffin’s Petition for Declaratory Order is simply not ripe.

I BACKGROUND FACTS
Mr. Riffin’s Petition for Declaratory Order is only the latest of his many attempts to

insulate himself from Maryland’s and Baltimore County’s pollution control laws. His previous

' James Riffin d/b/a The Northern Central R. Co. — Acquisition and Operation exception --Line of Railroad in York
Co., Pa. Finance Docket No. 34501 (Service Date May 20, 2004)



attempts have resulted in five open cases in four different courts relating to three types of
activities at two different sites in Baltimore County, Maryland. In each case, Mr. Riffin has
argued that the ICCTA preempts the State and local laws at issue, whether they are designed to
protect the environment, fire safety, workplace safety, or even elevator operations. Along the
way, Mr. Riffin has attempted to use this Board’s publication of his Notices of Exemption as
proof positive that the Board has approved Mr. Riffin as a railroad subject to the preemptive
protections afforded by the ICCTA.?

A. The Maryland Notices of Exemption

Mr. Riffin’s first attempt at using the Board’s jurisdiction as a shield began in July 2003,
when he filed a Notice of Exemption (“NOE”) for a planned “dinner/excursion train” in
Maryland. See July 14, 2003, Letter from James Riffin to Vemon Williams, Surface
Transportation Board, James Riffin, d/b/a NCCR L.L.C. -- Construction, Operation and
Trackage Rights Exemptions--in Baltimore County, Md., Finance Docket No. 34375. At the
time, Mr. Riffin was involved in litigation with Baltimore County over unpermitted grading
issues and expressed a “desire to be under the jurisdiction of the Surface Transportation Board”
and the preemptive protection that Mr. Riffin claims that statute affords. Mr. Riffin went so far
as to propose tacking on a single car of “infield dirt” to his dinner/excursion train in order to
conjure a connection to interstate commerce. Mr. Riffin eventually withdrew his application
when the owner of the tracks at issue — the Norfolk Southern Railway — weighed in, stating that
it had no plans to allow Mr. Riffin to use them. See Letter from G. Paul Moates to Vernon A.

Williams, F.D. 34375 (July 11, 2003).

*ICC Termination Act of 1995, Pub. L. 104-88, 109 Stat. 803, codified at 49 U.S.C. §§ 10101 et
seq.



Mr. Riffin filed a second NOE in March 2004, this time with respect to Maryland track
that was not owned by the Norfolk Southern. See James Riffin d/b/a The Northern Central
Railroad — Acquisition and Operation Exemption — In York County, Pa., and Baltimore County,
Md., STB Finance Docket No. 34484 (March 8, 2004). Maryland petitioned to revoke the NOE,
noting that Mr. Riffin was not a railroad and did not own the property on which he proposed to
“acquire and operate” a rail line. The Board granted Maryland’s petition and revoked the NOE,
concluding that:

While NCR claims that it can overcome impediments to its ownership of

property at issue in this proceeding, Maryland has raised sufficient

concerns here, not only regarding NCR’s ability to obtain title to property,

but also regarding NCR’s proposal in general, to make it inappropriate for

NCR to use the expedited class exemption procedures in this case.
James Riffin d/b/a The Northern Central Railroad — Acquisition And Operation Exemption — In
York County, Pa, and Baltimore County, Md., STB Finance Docket No. 34484 (Service Date
April 20, 2004). The Board advised Mr. Riffin that, should he choose to pursue his proposal, he
“should provide more detailed information, in the form of a petition for an individual exemption
under 49 U.S.C. 10502 and 49 CFR 1121, or a full application under 49 U.S.C. 10901 and 49
CFR 1150, as those procedures are designed to elicit a more complete record.” Id.

B. The Pennsylvania Notice of Exemption

Instead of filing under the individual exemption or full application procedures as the
Board advised, Mr. Riffin filed a third NOE, this time seeking to acquire and operate track in
Pennsylvania. See Verified Notice of Exemption, James Riffin, d/b/a the Northern Central
Railroad — Acquisition and Operation Exemption — In York County, Pa., Finance Docket No.

34501 (April 28, 2004) (hereinafter “Pennsylvania NOE”). Maryland initially filed a set of

comments on Mr. Riffin’s proposal, raising the concern that Mr. Riffin’s Pennsylvania NOE may



be “yet another scheme by Mr. Riffin in which he may attempt to improperly use the Board’s
process to once again argue that he and his putative railroad are protected from State laws by the
cloak of this Board’s jurisdiction.”

Maryland’s concerns have proven well founded, as Mr. Riffin now contends that the
Board’s publication of his Pennsylvania NOE affords him protection from the laws of any State
in the Union, whether it is Pennsylvania, Maryland, or Alaska. But the effects of Mr. Riffin’s
aggressive use of the Board’s jurisdiction is felt concretely in Maryland, where Mr. Riffin has
proceeded to strip, clear, grade, and fill the 100-year floodplain and stream channel of Beaver
Dam Run — a natural trout fishery and tributary to the Lock Raven Reservoir, which constitutes
the principal drinking water source for the City of Baltimore and its surrounding communities.
Accordingly, on August 20, 2004, Maryland filed a Petition to Revoke the Pennsylvania NOE.

C. State and Federal Court Actions

Mr. Riffin’s efforts to aggressively use the Board’s jurisdiction have so far proven
unavailing, as every court to have heard Mr. Riffin’s arguments has rejected them, concluding
that the Board” exclusive jurisdiction over rail transportation does not preempt State and local
sediment control, sediment pollution, and water pollution laws. See Maryland Department of
Environment et al. v. James Riffin et al., Circuit Court for Baltimore County, Case No. 03-C-03-
013144 (2003); State of Maryland, acting for and on behalf of Baltimore County v. James Riffin,
United States District Court for the District of Maryland, RDB 04-CV-2789 (September 8,
2004); Maryland Department of Environment et al. v. James Riffin et al. Circuit Court for
Baltimore County, Case No. 03-C-04-008920 (2004). On May 3, 2004, the Circuit Court of
Baltimore County rejected Mr. Riffin’s preemption arguments en route to granting the Maryland

Department of Environment’s (“MDE”) access to Mr. Riffin’s 1941 Greenspring Drive property



to conduct indoor air quality testing in an office building on the property. Mr. Riffin had argued
in that case that the ICCTA preempted MDE indoor air quality regulations because he stored
railroad equipment at the property and because the retail companies who lease space in the office
building — Tech Team, Signsations, and Docu Print Imaging — had at times sold signs and
technical and office services to Mr. Riffin and, therefore, were themselves related to rail
transportation.

After Judge Cadigan rejected that argument, Mr. Riffin removed the case to U.S. District
Court, arguing that the ICCTA completely preempts all state and local laws for the protection of
public health and the environment. On September 8, 2004, the federal court, Judge Bennett
presiding, rejected Mr. Riffin’s preemption argument, pointing out “clear authority” that the
ICCTA was not intended to preempt “reasonable and nondiscriminatory environmentai
restrictions which do not unduly burden interstate commerce.” State of Maryland, acting for and
on behalf of Baltimore County v. James Riffin, RDB 04-CV-2789, Transcript of Hearing at 43
(September &, 2004) (attached hereto as Exhibit A).

Meanwhile, the County Fire Marshal had cited Mr. Riffin for violating the County Fire
Prevention Code by maintaining a fiberglass fuel oil tank on the roof of the building at 1941
Greenspring Drive. On August 26, 2004, the District Court of Maryland, Judge Robert E. Cahill,
Jr., presiding, ruled that the ICCTA did not preempt the County fire code and entered an order
requiring Mr. Riffin to obtain the necessary permits. Mr. Riffin removed the case to U.S.
District Court, which, on September 17, 2004, rejected Mr. Riffin’s preemption arguments again
and dismissed the case.

Finally, three judges have rejected the arguments that Mr. Riffin made as to why he was

not subject to State and local water pollution control laws, this time with respect to Mr. Riffin’s



property at 10919 York Rd, Cockeysville, Maryland. On August 30, 2004, Judge Dana Levitz
heard and rejected Mr. Riffin’s preemption argument in the context of issuing a temporary
restraining order. Then, after Mr. Riffin filed his third removal action, Judge Bennett of the
Federal District Court, again, rejected Mr. Riffin’s preemption argument and remanded the case
back to the state court. On September 9, 2004, the Baltimore County Circuit Court once again
rejected Mr. Riffin’s preemption arguments and entered a preliminary injunction requiring Mr.
Riffin to stabilize the Site and remove the stockpiled materials that presented the greatest flood
risk or risk of sediment pollution.

Dissatisfied with all three of these rulings, Mr. Riffin filed suit in U.S. District Court
against past and present counsel for MDE and the County seeking an injunction prohibiting
counsel from enforcing the Preliminary Injunction and other State and County laws against Mr.
Riffin. On September 16, 2004 — the day after the suit was filed and before the defendants were
even served — Judge Bennett dismissed the case sua sponte, once again rejecting the same
preemption arguments that Mr. Riffin sought to “rehash” in an contrived attempt “essentially to
appeal both this Court’s previous jurisdictional holdings and the state court’s grant of the
Preliminary Injunction against him.” Memorandum Opinion, James Riffin v. Adam D. Snyder, et
al., RDB 04-2964 (D. Md,, Sept. 16, 2004) (attached hereto as Exhibit B). Mr. Riffin has since
indicated that he had noted an appeal of Judge Bennett’s dismissal, as well as an appeal of the
State court’s issuance of the Preliminary Injunction.

D. This Declaratory Order Proceeding
Having had one Notice of Exemption revoked, and having had his preemption arguments
rejected by every State and federal court of his choosing, Mr. Riffin now turns to the Board to

override three State court decisions and four federal court decisions in his unremitting efforts to



wrap himself and his would-be railroad in the cloak of this Board’s jurisdiction and the
preemptive protections it affords.” For the reasons set forth below, Maryland asks that the Board
deny Mr. Riffin’s Petition.

II. ARGUMENT

A. Mr. Riffin’s Petition for Declaratory Order is Premature.

Mr. Riffin’s Petition sets forth a series of conclusions and assumptions in an attempt to
obtain from this Board a declaratory order on a number of questions, all of which are based on
the assumption that he is a Class III rail carrier.* That, however, is precisely the issue currently
pending before this Board in the Pennsylvania NOE proceeding. Until the Board resolves that
issue, the questions posed by Mr. Riffin in his Petition are not ripe for resolution.

A petition for declaratory judgment requires a justiciable controversy. Perlberg v.
Northwestern Mut. Life Ins. Co., 62 F. Supp. 76, 78 (D. Pa., 1945). The controversy must be
definite and concrete; it must be a real and substantial dispute admitting of specific relief through
a decree of a conclusive character, as distinguished from an opinion advising what the law would
be upon a hypothetical state of facts. /d., citing Dewey & Almy Chemical Co. v. American Anode,
Inc., 137 F.2d 68 (3" Cir. 1943). Furthermore, where plaintiff is merely in doubt as to his rights

and some event must happen before the plaintiff's right fully accrues, the action is naturally

? It is worth noting that Mr. Riffin has not always believed that the issues he raises in his Petition for Declaratory
Order were appropriate for the Board to decide. Specifically, at an argument in the United States District Court for
the District of Maryland, Mr. Riffin stated:

So the STB speculated that rail carriers may be subject to fire, electrical, plumbing, et cetera, codes. The

STB’s position on preemption is totally irrelevant. Case law has held in the case of preemption, the only

forum that may make a decision regarding preemption is the judicial forum. It is an exclusive prerogative
of the judiciary to make that decision.

State of Maryland, acting for and on behalf of Baltimore County v. James Riffin, RDB 04-CV-2789, Transcript of
Hearing at 36 (September 8, 2004) (attached hereto as Exhibit A). Only when each and every court has ruled
against Mr. Riffin does he believe that the Board’s opinion on these matters is relevant.



considered as prematurely brought. /d.; See also Golden v Zwickler, 394 U.S. 103 (1969) (rule
that concrete legal issues presented in actual cases, and not abstractions, are requisite for
adjudication of constitutional issues applies to declaratory judgments.); Sellers v Regents of
University of Cal., 432 F.2d 493 (9th Cir. 1970), cert. den. 401 U.S. 981 (1971) (declaratory
relief cannot be granted where alleged controversy is hypothetical).

The questions that Mr. Riffin poses in his Petition do not support the issuance of a
Declaratory Order because they are hypothetical; each and every question rests on the
assumption that Mr. Riffin qualifies as a Class 11 rail carrier subject to the Board’s exclusive
jurisdiction under the ICCTA. The one possible exception — Question A — asks at what point a
non-carrier becomes a rail carrier when its Notice of Exemption is “not revoked.” But that
question relies on resolution of the Petition to Revoke in James Riffin, d/b/a the Northern
Central Railroad — Acquisition and Operation Exemption — In York County, Pa., Finance Docket
No. 34501. If the Board grants Maryland’s Petition to there, the premise for all of these
questions would be removed.

The Board does not need to resolve the issues set forth in the Petition because they do not
present any actual, live controversy. See Triple E Transport, Inc. — Petition for Declaratory
Order, STB Docket No. MC-C-35000, 2000 STB LEXIS 197 (STB, 2000) (the Board should not
exercise its discretion under to issue a declaratory order, because the petitioner had failed to
show that the Board’s expertise is required to resolve this dispute). At this point, the issues
raised by Mr. Riffin are not yet “definite and concrete” but rather seek the Board’s opinions
“advising what the law would be upon a hypothetical state of facts,” i.e., if Mr. Riffin and the

activities in which he proposes to engage — whatever they may be -- qualify as a railroad under

* In the opening paragraph of the his Petition, Mr. Riffin characterizes the “Petitioner” as a “Class III carrier by rail.”
See Petition for Declaratory Order at p. 1.



the ICCTA. See Perlberg v. Northwestern Mut. Life Ins. Co., supra. Because the issues
presented in the Pennsylvania NOE proceeding must be resolved before Mr. Riffin’s rights can
be fully determined, Mr. Riffin’s Petition is premature.

B. If The Board Elects Nonetheless to Establish a Declaratory Order

Proceeding, the Procedural Schedule Should Allow Ample Time for the
Parties To Conduct Discovery.

Mr. Riffin’s claim that he is a carrier subject to the jurisdiction of the Board is supported
only by conclusory statements and assumptions that, to date, remain unsupported by any facts or
other evidence other than Mr. Riffin’s bald assertions. Mr. Riffin needs to present evidence that
the specific activities in which he is engaged are related to rail operations and necessary for Mr.
Riffin to fulfill common carrier obligations. If the Board accepts Mr. Riffin’s request to initiate a
Declaratory Order proceeding, Maryland and all other interested parties should be given the
opportunity to conduct reasonable written and oral discovery at each evidentiary stage.

The opportunity to conduct discovery is critical to discerning precisely what type of rail
transportation Mr. Riffin plans to provide, whether it be a “dinner/excursion train,” as he initially
claimed, or the more generic freight service to which he now aspires. Accordingly, Maryland
requests the opportunity to submit written discovery and conduct depositions as to the statements
made in Mr. Riffin’s Petition. Then, following the submission of opening statements, Maryland
seeks the opportunity to submit written discovery and conduction depositions as to statements
made in any testimony prior to submitting a response.

III. CONCLUSION
Mr. Riffin’s Petition asks the Board to address a number of specific questions and

scenarios that are based on the hypothetical and factually unsupported premise that Mr. Riffin is

a rail carrier providing transportation under the jurisdiction of the Board. Because that premise

10



is itself the subject of a separate STB proceeding, it cannot support the issuance of a declaratory
judgment at this time. However, if the Board is inclined to address the questions raised by Mr.
Riffin, Maryland would ask the Board to institute a schedule for any proceeding it establishes
that allows the parties ample time to conduct discovery to ascertain what facts, if any, support the

varied assertions made in Mr. Riffin’s Petition.

Respectfully submitted,

LES A. SPITULNIK
ALEX MENENDEZ
McLeod, Watkinson & Mi
One Massachusetts Avenue, NW
Suite 800

Washington, DC 20001

(202) 842-2345

Counsel for the State of Maryland

Dated: October 4, 2004
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CERTIFICATE OF SERVICE

I hereby certify that on October 4, 2004, a copy of the foregoing Opposition Of The State
Of Maryland To Petition For Declaratory Order was served by first class mail, postage prepaid,

upon:

James Riffin d/b/a The Northern Central Railroad
1941 Greenspring Drive
Timonium, MD 21093

ND: 4838-8045-83068, Ver |
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PROCEEDINGS

THE COURT: Madam Clerk, if you'll call the case,
please?

THE CLERK: Before the Court is civil case number
RDB-2848, the Maryland Department of the Environment, et. al. v.
James Riffin, et. al. This matter is before the Court for
hearing. Counsel and party, please identify yourselves for the
record.

MR. RIFFIN: I'm James Riffin. I'm oné of the
defendants.

MR. LIVINGSTON: My name is Scott Livingston. With me
is my colleague and my partner, Pat Roddy. We represent Six M
and if it please the Court, Mr. Roddy is a member of the Maryland
| Bar, but he is not a member of the U.S. District Court for the

District of Maryland. Subject to leave of court, we request that

IMr. Roddy be able --

THE COURT: Mr. Livingston, you are a member of this
court, correct?

! MR. LIVINGSTON: Yes.

THE COURT: Aliright. Well, then Mr. Roddy can
certainly come in pro hac vice and just for purposes of these
proceedings certainly.

MR. LIVINGSTON: Thank you very much.

THE COURT: Without question. And for the plaintiffs,

Maryland Department of Environment?




© 0O N O g A~ 0O N -

N N N DN D D 2 a  a a a a O a2 o
a A W DN =2 O O OO N O O P, W N -~ O

M

|
|

- MR. SNYDER: Thank you, Your Honor. Adam Snyder,
Assistant Attorney General on behalf of the Department of the
Environment.

THE COURT: Mr. Snyder, nice to see you.

MR. MAYHEW: And Paul Mayhew, associate counsel for
Baltimore County.

THE COURT: Yes. From the Office of the County
Attorney of Baltimore County, correct?

MR. MAYHEW: Yes, Your Honor.

THE COURT: All right. As | understand it, the

plaintiffs are the Maryland Department of the Environment and

.Baltimore County. And on August the 30th of this year, the

plaintiffs brought suit against the defendants, James Riffin and
his contractor, the Six M Company, in Baltimore County Circuit
Court seeking injunctive relief and civil penalties for
defendants' alleged violations of various state and local
environmental regulations stemming from construction activity in
proximity to protected waterways. The defendant then removed to
federal court and in the interim, the plaintiffs have sought a
temporary restraining order which was issued by Judge Dana Levitz
of the Circuit Court for Baltimore County on Augrust 30 and that
hearing, the temporary restraining order that was issued is due
to expire tomorrow, September 9, 2004. Is that correct,
Mr. Snyder?

MR. SNYDER: That is correct, Your Honor.
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THE COURT: And this is one of three different cases.
Is that correct? Mr. Riffin shows up several times on my docket.

MR. RIFFIN: Your Honor is correct.

THE COURT: Yes. And are all these removals,
Mr. Riffin?

MR. RIFFIN: Yes, they are, Your Honor.

THE COURT: So the same issue is involved in all of
them, correct?

MR. RIFFIN: Essentially.

MR. MAYHEW: If | might, Your Honor, | believe there's

a timeliness issue involved in one of the three.

I THE COURT: Right. Right. Right. There is a case,

RDB-04-1342, then RDB-04-2789 and then this one, RDB-04-2848.

All of which are actions brought against Mr. Riffin. All of
which Mr. Riffin has removed here to federal court. Is that
correct, Mr. Riffin?

MR. RIFFIN: Yes, itis, Your Honor.

THE COURT: All right. And one of them actually
involves a claim that was already adjudicated in state court. Is
uthat correct, Mr. Riffin?

MR. RIFFIN: That's also correct, Your Honor.
Actually, all three of them have had a state court judge --

THE COURT: Mr. Riffin, one of the things you have to
do if you're going to address the Court, you got to stand, sir,

if you would. Thank you very much.
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MR. RIFFIN: Actually, all three of them have had a
state court judge rule on the issue of the lack of jurisdiction
and in all three cases, that state court judge just said that
it's his opinion that the statute does not preempt whatever it is
the underlying case is about.

THE COURT: Right.

MR. RIFFIN: So the issue | understand that we're going
to address this afternoon is complete preemption.

THE COURT: Right. The issue we're going to address

today is the matter of this particular case in the matter of the

Imotion to remand and we'll address that. But I'm just verifying

that essentially the same underlying issue relates to the other
two cases that are still pending before me. One of them just
came to me within a week and a half ago and the other was fully
briefed. | think, Mr. Snyder, you're in the other case as well
and that one was briefed on the motion to remand and in that case
there's a timeliness issue as well | think. |s that correct?

MR. SNYDER: That is correct, Your Honor.

THE COURT: That's not an issue in this case. But on
that case, the earlier case was a timeliness issue.

MR. SNYDER: It's both. Yes.

THE COURT: But you also addressed the preemption issue
as well.

MR. SNYDER: That's correct.

THE COURT: Right. And | think it was completely
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briefed and ready for ruling by this Court about seven weeks ago
or so and we're still catching up on some things.
I All right. Il be glad to -- this is the motion of
the plaintiffs for a remand to the Baltimore County Circuit
Court. Mr. Snyder, I'll be glad to hear from you, sir.
MR. SNYDER: Thank you, Your Honor. | briefed a lot of

these issues in the Motion for Remand that was filed this morning
as well as the previous briefs that | filed in the 1342 case. So
| want to, I'm going to be, skate only superficially on the
complete preemption issues.

THE COURT: Allright. Can I clarify one thing while
you're up, Mr. Snyder? Just remain standing. I've just
literally two minutes before | came up here on the bench, | was
given a copy of a Motion to Remand for Failure to Obtain Proper
Consent pursuant to which Six M Company, a defendant in this
case, submitted a Motion for Remand to the Circuit Court of
Maryland which | presume means the Circuit Court of Baltimore
County. So it's the position of the Six M Company that the Six M

Company also wants this case to be remanded to the Circuit Court

e t—
————————

for Baltimore County. Correct?

MR. RODDY: Yes, sir, Your Honor. That has only been

fl

{submitted to you. That has not been submitted to the state
court.

THE COURT: No. That's right. I'm just saying | just
literally got it --
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MR. RODDY: That's correct, Your Honor. That is the
first submission that we --

THE COURT: So the defendant, Six M, joins with the
plaintiffs with respect to having this case be remanded back to
the state court?

MR. RODDY: Yes, sir. | believe the grounds are
different --

THE COURT: I'll be glad to hear from you in a minute
on that. Okay. And we will address that motion as well. So
basically, Mr. Riffin, you're the only person that thinks you
belong here in this federal courtroom.

MR. RIFFIN: That's correct, Your Honor.

THE COURT: Allright. Well, we'll get right to the
core of it then. Go right ahéad, Mr. Snyder.

MR. SNYDER: Well, the procedural issue that | was

going to touch upon before getting into the complete preemption

Iissue is that Mr. Riffin's Notice of Removal did not state on the

face of it that he had coordinated with the co-defendants to

| obtain their consent to removal. It's been rendered somewhat

moot here by the Six M Company's Motion To Remand. So I'll skip
ahead. |

The other threshold before you even get into the scope
of preemption under the ICCTA is whether Mr. Riffin himself even
qualifies as a railroad under the ICCTA. He is a gentleman doing

business as a railroad. He's not incorporated and it is the
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department's position that he has not received any authorization
from the Surface Transportation Board which the Federal Rail
Agency established under the ICCTA to operate a railroad and to
build the railroad at issue here. What Mr. Riffin has done, he
files notices of exemptions is what they're called before the
Surface Transportation Board which are supported by an affidavit
by Mr. Riffin saying that he intends to operate a railroad on a
certain lines of track and under the Surface Transportation
Board's regulations, it is required by law to publish that
application, that notice of exemption within thirty days and it
becomes automatically effective within seven days. That gives
parties an opportunity to tell the STB that this application,
this notice of exemption is faulty. So Mr. Riffin's claim to
railroad status is just that. He has filed a piece of paper with
the Surface Transportation Board that says | want to be a
railroad and the Surface Transportation Board has published that.
Maryland, some two weeks ago, filed a petition to revoke that
notice of exemption when it has now become clear that Mr. Riffin
is claiming that that application to the Surface Transportation
Board constitutes his authorization to operate a railroad here.
Another point that | think is important is that
Mr. Riffin has never sought the approval of the Surface
Transportation Board to construct a railroad and the issues are
quite different. In one respect, it's relevant here. |If the

Surface Transportation Board were to say Mr. Riffin, you are a
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railroad and we understand that you're constructing a railroad,
they would institute environmental review processes that the
state and the locality could participate in. There's no such
review going on. Mr. Riffin's position in this case is that he
can undertake construction of this railroad without any
environmental review by anyone whatsoever. And we, the State and
the County, well, speaking for the State believe that the ICCTA
does not stand for that proposition. That no case stands for

that proposition.

When you get into the merits of the preemption, we'll
get into a lot of fact-bound decisions about whether a particular
state and local environmental regulation unreasonably interferes
with the operation of a railroad. That's the standard that the
courts have applied and that the transportation board applies.
They say that not all state and local regulation is preempted and
in fact, there's a Surface Transportation Board case almost
directly on point that says that dumping of earth into waterways
and the dumping of waste materials into waterways is not
something that's preempted by the ICCTA. So whatever the merits
are of the preemption defense, there is no complete preemption
here that would justify removal because there are plenty of
cases, plenty of Surface Transportation board decisions out there
that rule that particular state and local regulation is not
preempted. Therefore, without complete preemption, there's no

basis to remove this case which on its face is entirely based on

10
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state law. That's it in a nutshell, Your Honor. If you have any
questions, I'll be --

THE COURT: These same arguments certainly apply in the
other two cases pending before this court, do they not?

MR. SNYDER: | would think they wouid. One of the
cases involved only the county and not the State. 1342 does
involve the State.

THE COURT: So the identical argument you pose would
also relate and that's the pending Motion to Remand that has been
fully briefed, correct?

MR. SN‘YDER: Yes. The removal jurisdiction --

THE COURT: Is there any reason why this Court in
dealing with the precise issue before it in 2848 cannot also
apply the same ruling in 13427

MR. SNYDER: Not on the complete -- no. On the
removability issue, they're the same.

THE COURT: Okay.

MR. SNYDER: Thank you, Your Honor.

THE COURT: All right. Thank you very much. I'm going
to entertain the Motion for Remand for Failure to Obtain Proper
Consent by Six M at this time and them [I'll give Mr. Riffin an
opportunity to respond. Who would like to speak for Six M on the
Motion to Remand for Failure to Obtain Proper Consent?

MR. RODDY: | would, Your Honor.

THE COURT: Mr. Roddy?

11
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MR. RODDY: Your Honor, we just believe that the Notice

of Removal fails because a critical element is missing and that
is the consent of a co-defendant. Different from the previous
cases which you have heard in this, on this particular property
that the plaintiffs just talked about, there is a co-defendant in
this case and no consent has been obtained and nowhere in the
Notice of Removal, in fact nowhere on the court's own document
intake sheet does any reference to a co-defendant exist. There
are exceptions. However, none of these exceptions apply to my
client. And in this circuit it is well settled law that there's

a rule of unanimity and that is that within thirty days of notice
and we are well within that thirty days of notice for my client,

the defendant has the ability to consent. After that thirty

days, his ability is waived. But we are well within that
thirty-day period as your chronology at the beginning so
illustrated. My client has not consented and for reasons that

are in their best interest wishes this matter to be taken up in
state court since this is wholly a matter as far as Six M is
concerned of alleged violations of state and county law. Six M
does not have any thing to add to this court, Your Honor, as to
the argument that's before you in the other motion for removal or
in the motion for removal -- in the Notice of Removal or in the
other Motion for Remand. We are simply here on the narrow issue
of Six M's alleged violations of county and state law and wish

those to be heard in state court.

12
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THE COURT: Right. Mr. Roddy, can your client make any
representations to the Court as to whether or not there was any
effort by Mr. Riffin to procure your client's consent to the
removal?

MR. RODDY: Mr. Riffin had discussions with me last
week, Your Honor. At that time, he did not ask for consent and |
“was not under any obligation to present that to my client at the
time because | was not asked.

THE COURT: All right. Thank you very much.

Mr. Riffin, first of all, with respect to the position of the Six
M Company, the requirements of 28 U.S.C. Section 1446 are fairly
clear, are they not, in that you must have the consent of your
| co-defendants, correct?
l MR. RIFFIN: | would agree that in normal
circumstances, that's probably correct. However, | actually
“think this case falls on whether or not complete preemption is
manifest in this case. If the ICCTA completely preempts the
regulation of railroad facilities and if this Court finds that
this site is a railroad facility, then there is no — it's
irrelevant whether | even filed the Notice of Removal as it turns
out because the case law has held that where complete preemption
THE COURT: What case law?
MR. RIFFIN: I've got a lot of discussion in this in

all my memorandums, Your Honor.

13
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THE COURT: What memorandum have you submitted to thej
Court on this?

MR. RIFFIN: With regard to my Notice of Removals, |
have a rather long memorandum of law which accompanies it and in
that -

THE COURT: Addressing the Six M issue?

MR. RIFFIN: | haven't addressed the Six M issue
because | haven't -- | didn't know about it until just now. |
knew about it even later than Your Honor did. | get back to if
we have complete preemption, the case law indicates that the case
raises a federal issue from the moment it is filed, it is
appropriate to be in this court and this court is the only court
that can hear it. There's also something else that's addressed
in my Notice of Removal, which is also applicable in this case.

In Grubb v. Public Utilities Commission of Ohio, a Supreme Court
case decided in 1930, the Supreme Court held —

THE COURT: What's the cite on that case, sir?

MR. RIFFIN: The cite would be 281 U.S. 470, 50 Supreme
Court 374, 74 Lawyers Edition 972. | make mention of it on page
30 of my memorandum in support of my Notice of Removal.

THE COURT: All right. Go ahead.

MR. RIFFIN: In that case, the Supreme Court held that
absent a provision for exclusive federal jurisdictions, state
courts may make binding judicial decisions regarding the

interpretation of a federal statute. The statute that we're

14
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discussing, 49 U.S. Code 10501(b) has a provision for exclusive
jurisdiction. Based on the ruling of the Supreme Court in this
case, it would appear that no state court has the authority to
render a binding judicial decision based on the issue of whether
or not the ICCTA preempts all state regulation.

THE COURT: So the bottom line is your response to the
Motion to Remand for Failure to Obtain Proper Consent by Six M is
quite simply complete preemption, correct?

MR. RIFFIN: Complete preemption, Your Honor.

THE COURT: And you would agree with respect to the
motion of the plaintiffs, Maryland Department of Environment and
Baltimore County, that if there's ordinary preemption, remand is
appropriate, but your point is is that there's complete
preemption.

MR. RIFFIN: There is complete preemption -

THE COURT: Aliright. Then | just want to zero in on
that if that's the basis of your argument as to both motions.
One, on the matter of your classifications of railroad,
Mr. Snyder noted that your claim is based upon the fact that you
filed an application and he argues that there's been no
authorization from the Surface Transportation Board with respect
to your being classified as a railroad. What is your response to
classifying yourself as a railroad? .

MR. RIFFIN: | would disagree with Mr. Snyder. He's

not familiar with Surface Transportation Board procedure law or

15
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decisions. He made mention to the Court that the notice of
exemption which is Finance Docket -- it's my Exhibit Number 2.
It's Finance Docket 34501. He made mention that this notice of
exemption did not give me authority to operate or build a
railroad is actually what he said. The notice of exemption is to
acquire and operate rail line in York County, Pennsylvania.

HCon'crary to Mr. Snyder's belief --

THE COURT: What's your status in Maryland with respect
to being a railroad and operating a rail line?

MR. RIFFIN: If one is a rail carrier any place in the
United States, one is subject to the exclusive jurisdiction of
Surface Transportation Board. That's my position. That's the
Surface Transportation --

THE COURT: | didn't ask your position, sir.

MR. RIFFIN: Okay.

THE COURT: | asked you a factual question. What is
the basis of your -- are you operating a railroad now?

MR. RIFFIN: | am operating a railroad in York County,
Pennsylvania -

THE COURT: Are you operating a railroad in Maryland,
sir?

MR. RIFFIN: I'm not operating rail line in Maryland.
| am operating railroad facilities in Maryland.

THE COURT: And what are the railroad facilities which

you're operating?

16
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MR. RIFFIN: One of which is 10919 York Road which is
the subject of the immediate litigation. | also let 1941
Greenspring Drive.

THE COURT: And what is that facility? What are you
operating there?

MR. RIFFIN: Itis a facility which | use to store,

Whandle, maintain railroad-related equipmént.

THE COURT: So it's a storage facility for equipment.
s that correct?

MR. RIFFIN: At 10919, it is primarily at this moment

in time a storage facility for raiiroad-related equipment. Yes,
Your Honor.

THE COURT: And with respect to that railroad-related
equipment, how do you transport that railroad-related equipment
+when you seek to utilize it in Maryland?

MR. RIFFIN: If | want to use it in Maryland, | put:it
on a truck and take it to wherever it is | need to take it. If
want to use it in Pennsylvania, | put it on a truck and take it
to wherever it is | need to take it.

THE COURT: Clearly, you don't put it on any rail line,
correct?

MR. RIFFIN: | generally don't. It's less expensive
and it's a whole lot quicker if you put it on a low boy.

THE COURT: All right.

MR. RIFFIN: The nature of the equipment is such that

17
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it's not so large that you can't transport it on a low boy.

That's how it got there. Typically, anyone who is doing track
maintenance work -- this is all track maintenance equipment is
what it is. But typically, whomever is doing track maintenance
work, you generally transport your equipment to the site with a
truck that it's just easier and quicker and less expensive. Once
you get it there, you'll put it on the train tracks. It has
something called high rail --

THE COURT: What other basis is there for your
| classifying yourself as a railroad?

MR. RIFFIN: The authority granted to me by the Surface
Transportation Board on May 20, 2004 granted me the authority to
operate line and if one operates line, that constitutes being a
railroad. \

THE COURT: Well, the position of the State is is that
you merely --

MR. RIFFIN: Right. One ~-

THE COURT: | tell you what, Mr. Riffin. I'll try not
to interrupt you, but it's good for you not to interrupt me.

MR. RIFFIN: Yes, sir.

THE COURT: Okay. Because what's important is for me
to get it, not so much for you to getit. So itis going to be
of no benefit to you for you to seek to educate me unless you
answer my questions. Okay. So | know as anxious as you are to

indicate your full knowledge of the topic, it will be more
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helpful if you'll let me just go step by step. With respect to
your contention that you are a railroad, the facts before the
Court are there is no railroad line in Maryland that you're
operating on and that you're not operating any railroad line in
Maryland. But apparently, you have railroad facilities and
equipment that you transport by low boy by truck. Correct?

MR. RIFFIN: That is correct, Your Honor.

THE COURT: All right. Okay. Now then the second
thing is having that been established before the Court, what else
do you argue causes you to be classified as a railroad?

MR. RIFFIN: Actually, we're using the wrong term

“terminology.

THE COURT: Just use my terminology, Mr. Riffin.
That's the important thing. Just answer my question, sir. Okay.
Just answer my question. This isn't complicated and I've been

flooded with a series of papers in the last 16 hours including

I lsomething two minutes before | got on the bench. -Okay. Soit's

very simple. The Court makes-a factual finding. There is no
railroad line and there is no - you've admitted there's no
railroad line. So you're not operating a railroad in Maryland.
Now you've indicated that you have railroad equipment and I'm

trying to cut to the core of this. In terms of railroad

equipment, | understand your argument on railroad equipment and |

understand the significance that you attach to having applied to

the Surface Transportation Board for a classification and |

19
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understand Mr. Snyder's position with respect to the significance
or lack thereof of the application and I'll hear from him again

in his response because it's his motion. So he has the last say.
But I'm just trying to clarify. What else do you argue

constitutes you as a railroad? Your application to the Surface
Transportation Board and your storage facility with railroad
equipment essentially are the two points you've argued thus far,
correct?

MR. RIFFIN: ltis, Ydur Honor.

THE COURT: All right. What else causes you to be
constituted as a railroad?

MR. RIFFIN: Your Honor needs to be aware that the
decision rendered by the Surface Transportation Board was a
decision. They did not rubberstamp my notice of exemption. They
made a decision.

THE COURT: All right. And what was that decision?

MR. RIFFIN: The deéision was made on May 13th. It was
published -- it had a service date of 5-20-2004.

THE COURT: All right.

MR. RIFFIN: And the decision was it has, the Surface
Transportation Board has granted me their permission to operate
rail line in Pennsylvania. Once one receives permission to
operate rail line wherever, you are subject to their exclusive
jurisdiction. 10501 (b) specifically states the Surface

Transportation Board has exclusive jurisdiction over railroad

20
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facilities, facilities of rail carriers. | would like to point

out that statute does not require a railroad facility to be in

fact owned or operated by the rail carrier which is making use of
what's being used, stored, whatever, at that facility. It is not

relevant whether I'm a rail carrier in Maryland, in Pennsylvania

| or even at all as it turns out with regard to a railroad

facility. A railroad facility is defined as a facility which

has, stores and it's a long list of other words that they use
equipment of any' kind regardiess of ownership which relates to
the movement of passengers or freight by rail. That's the --

THE COURT: In the same state in which the facility is
located or anywhere in the United States?

MR. RIFFIN: Anyplace in the United States. No place
in this statute do any parts of this statute say that the statute
applies only to interstate things. And in fact, when the ICCTA
was passed, they specifically eliminated the previous provision
that was in the Stagger's Rail Act which gave states the right to
regulate wholly interstate track. Under the ICCTA, it
specifically states the Surface Transportation Board now has
exclusive jurisdiction over spur industrial side switching track.
Whether they're interstate, intrastate, it doesn't matter.

THE COURT: Or whether they're opérational or not?

MR. RIFFIN: Or whether they're operational or not.

THE COURT: So your argument essentially is then

because the Surface Transportation Safety Board has granted you

21




1 permission to operate a railroad line in Pennsylvania, that ergo,
that decision has been made that you are a railroad.
Accordingly, any storage facility in Maryland even if not in
Pennsylvania and even if there's not an actual line in

Pennsylvania still falls within the parameters of the permission

2
3
4
5
6 |jby the Surface Transportation Board. Ergo, you are a raiiroad in
7 |IMaryland or any other state in the United States.

8 MR. RIFFIN: | would add to what Your Honor just said
9 ||that as the statute reads, it doesn't really matter if I'm a rail

10 [|carrier or not. | am arguing | am a rail carrier. Itis my

11 |ifacility. But | would say that even if | weren't a rail carrier,

12 ||it's still a railroad facility and it's still subject to the

13 [|{exclusive jurisdiction of the Surface Transportation Board

14 ||because that's what the statute specifically expressly states.

15 THE COURT: All right. With that addition, did |

16 || correctly summarize your position?

17 MR. RIFFIN: Yes.

18 THE COURT: Okay. All right. So anything else on the

19 [Imatter of your status as a rail carrier?

20 MR. RIFFIN: | was granted permission to acquire and
21 |loperate the line. ['ve actually started doing that.

22 THE COURT: In Pennsylvania.

23 MR. RIFFIN: In PennsyI\)ania. | have a contract to
24 ||lcomplete delivery of a number of freight movements, freight car

25 |Imovements. | don't remember if Mr. Snyder raised it a few
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minutes ago, but he raises in his brief. He has argued for a

very long time that the Surface Transportation Board chooses not
to exercise jurisdiction over a dinner excursion train if that

train stays within a state and | would agree that that's the

position of the Surface Transportation Board as | understand it.

A tiny bit of history.

THE COURT: Well, no. | don't want to go into all
that. My point is any other points on the matter of your status
as a rail carrier?

MR. RIFFIN: Once one gets their first permission to
acquire and operate rail line, any additional permissions that
you want when you actually put it in your application of whatever
form it takes, the term that you use on all future additional
filings is a carrier. If you read the application carefully, it

{
said initially | was a noncarrier.

U THE COURT: I think | understand your argument. I'm

just trying to stay crystallized on this point and we'll move to
the next one. So anything else you want to argue on the matter
of your status as a rail carrier?
“ (No response.)

THE COURT: Why don't you sit down for a minute,
Mr. Riffin? | understand your argument. Mr. Snyder,
essentially, on the matter of status as a rail carrier,
essentially as | understand Mr. Riffin's argument is that the

Surface Transportation Board has given him permission to operate
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a railroad line in Pennsylvania and apparently, he's doing so,
correct?

MR. SNYDER: Your Honor, | don't -- and this is the

first I've heard that he's actually doing -~

THE COURT: Well, let's presume for the sake of
argument that he is. That he's not made a misrepresentation of
the Court because | can't imagine anybody would come into federal
court and make a misrepresentation like that. So if he is, his
argument is is that storage facilities related to rail equipment
in Maryland, even if he doesn't have the line operating in
Maryland, all fall within that permission granted by the Surface

Transportation Board and ergo, that he is a rail carrier and

S ————

satisfies the definition of being a railroad or a rail carrier.
That's essentially his argument. Your response on that.
MR. SNYDER: The May 20th decision that he describes —
H THE COURT: Of the Surface Transportation --
MR. SNYDER: -- of the Surface Transportation Board -
THE COURT: -- with respect to the Pennsylvania line.
MR. SNYDER: Right. Does not give him the right to
acquire and operate. What it actually says is that — let me
give you just a little bit of history.
THE COURT: Go ahead.
MR. SNYDER: It's not the first time Mr. Riffin has
Htried to get the Surface Transportation's Board's approval. He

filed a notice of exemption about a year ago. He withdrew that
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when the rail line that he sought to operate turned out to be
owned by someone else and they objected. So he withdrew that.
Then he filed another notice of exemption this past spring. The
State of Maryland petitioned the Surface Transportation Board to
revoke that notice of exemption and the board revoked, in fact
did revoke his notice of exemption advising Mr. Riffin that there
were serious questions about his plans and that if he wanted to
pursue this further, he should provide more detailed information.
The board in its May 20th decision said NCR, which is the
Northern Central Railroad which Mr. Riffin is doing business as
was advised that if it sought to pursue the matter, it should
provide more detailed information in the form of an individual
exemption petition under the relevant statutes as those
procedures are designed to elicit a more complete record. NCR
instead chose to file this notice for the necessary authority to
acquire and operate the described line in York County in the
event that it's able to reach an agreement with the commissioners
of York County for that acquisition. So although the board does
use the words, acquire and operate, but they're not saying that

you have our blessing to go and do this project and you are now a

Il
railroad, they specifically asked Mr. Riffin to submit himself to

a more detailed process before the board so it could determine
whether in fact he is a railroad.
THE COURT: The documents you're referring to from the

approval or the statement from the Surface Transportation Board
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is with your materials submitted in this --

MR. SNYDER: ltis. It's Exhibit 15 to the state and
county's motion for preliminary injunction and temporary
restraining order.

THE COURT: Allright. Okay. Thank you.
fﬂ MR. SNYDER: So the board hasn't given him approval to
rl acquire and operate railroad. In fact, they specifically said
Jyou've got to come in and give us more information because
Maryland has already told us that you're not a railroad and that

“you're trying to do things and one of the things that he

originally proposed to do is to build a rail line up the Northern
Central Hiking Biking Trail between Cockeysville and York County,
Pennsylvania, something that the State of Maryland believes it
owns and that people from metropolitan Baltimore heavily use for
a variety of recreational pursuits. So we had grave concerns
about what Mr. Riffin was planning to do. The board said submit
more detailed information. Mr. Riffin chose to go this kind of
peremptory route instead.

THE COURT: All right. Well, let's assume -- the Court

lldoes not, the Court does not make a finding at this time that --

you may sit down, Mr. Riffin.
MR. RIFFIN: | have an objection to what he just said.
THE COURT: It's his motion, your response, his
surreply. In federal court, there's a motion and a proponent for

a motion and then there's opposition and then there's a response.
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It's his motion. He's argued. You have responded and then he's
had the surreply because it's his motion, his burden. You may
sit down now. | don't need to hear any more on the matter of
whether or not you are a railway or not.

MR. RIFFIN: That wasn't the point | was trying to
make.

THE COURT: Fine. Mr. Riffin, when | call upon you,

sir, you can stand and argue.

MR. RIFFIN: Thank you. |

THE COURT: The Court does not make a finding at this
time that Mr. Riffin is a railway or a railroad. But for the
sake of argument in light of the more fundamental question of
complete preemption, Mr. Riffin has -- it appears everyone agrees
that the whole issue here is the matter of, the issue of complete
preemption. Clearly, the State of Maryland and Baltimore County
iin their Motion to Remand pending in this action, 04-2848, have
noted complete preemption. Mr. Riffin has clearly noted that
it's not a matter of just ordinary preemption, but complete
ipreemption and has indicated a knowledge of the fact that there
must be complete preemption by federal law for there to be
jurisdiction in this court and he's even noted that in connection
with the clear failure to comply with 28 U.S.C. Section 1446,
Mr. Riffin's position is is that it's irrelevant because there is
complete preemption here in federal court. So even if he did not

comply and did not get the consent of his co-defendant, Six M
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Company, which also seeks to remand this case back to the Circuit
Court for Baltimore County, it is of no moment because there is
complete preemption. So the issue to be addressed now by
everyone here is the matter of complete preemption. Again, for
the record, I'm not finding that Mr. Riffin is a railroad or a

railway at this time. But for the sake of argument to move

forward to address a fundamental issue, we'll assume for the sake
of argument that Mr. Riffin is a railroad or a railway within the
meaning of the Interstate Commerce Commission Termination Act.
And so I'll be glad to hear from you now on the matter of

preemption, Mr. Snyder.

MR. SNYDER: Thank you, Your Honor. The general rule,

of course, is that a, you determine the removability of the
complaint based upon the causes of action stated in the
complaint. The causes of action in the complaint are entirely
state-law related. It's not based on federal law. Now the cases
are unanimous in that a federal defense, a federal preemption
defense by itself is not enough to justify a removal to federal

court. What there has to be is complete preemption as Your Honor
has summarized here. The state agrees that economic regulation,
state and local economic regulation has been held to be
completely preempted by the ICCTA. That's the thrust of what the
ICCTA is all about, the regulation of how railroads operate in
America. When it comes to environmental regulation and local

land use requirements, however, it's a more, it's a factual

28




decision. Whether a particular regulation is preempted is
governed by whether it has, whether it substantially interferes
with rail operation. It's not a blanket preemption which you

would need to have in order to have complete preemption and which

l|you do have in the economic regulation context. Now there is a

case out there that Mr. Riffin will cite, the City of Auburn

case, it's a Ninth Circuit case that says words to the effect of,
well, we don't really think there's a difference between economic
and environmental regulation because environmental regulation can
be imposed in a way to stop a railroad and frustrate its

operations to the point where a state and local entity could kill

a rail project. That's true enough. So the analysis for
environmental regulation and local land use requirements is
whether it will have the potential to, you know, wheth‘er it
operates to stop a railroad, does it substantially interfere with

rail operations. Again that's a factual finding that out of the

gate means that there's not complete preemption here because if
there were complete preemption, there wouldn't be any factual
inquiry. It would just be all state and local regulation is
preempted, which is Mr. Riffin's position, but the State believes
it's not supported by the case law. We could get into the merits
about what types of activities, the types of laws that the State

is arguing were violated here, but that goes beyond the complete
preemption issue and goes into the merits of this federal

preemption defense, which doesn't again doesn't justify removal
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1 ||of this case. But three of the four laws at issue here --

'f THE COURT: What are the laws at issue here?
I MR. SNYDER: Without citing chapter and verse, there's,
one, the failure to get what's called a waterway construction

2

3

4

5 'J permit which is every time you build, you conduct construction

6 |[|activities in the 100-year floodplain of a stream or a stream

7 .channel, you have to get a permit from the Maryland Department of
8 |the Environment. Another one is whenever, is a sediment control
9 ||law that whenever you grade earth or disturb earth or move it

10 |laround, you have to get an approved sediment and erosion control
11 |land grading control plan from Baltimore County to insure that

12 ||best management practices are employed so that the construction
13 [|activities are carried out in the most environmentally sensitive

14 |manner. Another one is the sediment pollution law which

15 ||basically says if you don't do sediment controls and you're

16 ||leaving piles of dirt sitting around in the floodplain of a

17 |{stream or if you're dumping it into the stream itself, you're

18 |[lcausing sediment pollution and sediment pollution has a variety
19 |[lof ill effects on Maryland's waterways that I've detailed in the

20 [[motion that gave rise to this hearing. The final law involved is

- 21 ||la water pollution permit law that if you are going to discharge

22 |lpollutants to Maryland waters, you have to get a permit to do

23 [|lthat. Now you don't have to do it. You can build a rail line

24 |lwithout discharging water to the stream, discharging pollutants.

25 [(|But if you're going to do it, you have to get a permit. Now with
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the possible exception of the Waterway Construction Act, none of
these laws govern -- well, certainly none of these laws even
without the exception govern rail operations specifically.
They're not targeted rail lines. They just want to treat all
construction the same way. But the --
THE COURT: These would be the same provisions if
someone was constructing a roadway, correct?
“ MR. SNYDER: Exactly. But when you read some of these
|[cases, some of them are rather broad and if a state law that
requires a railroad to go through a permitting process to get a
|

F permit which if denied would prevent the railroad to construct

its line is arguably preempted under certain cases. Others not.

These other issues though, the sediment control, sediment
pollution, water pollution, fall directly under a Surface

Transportation Board decision. It's in the brief. And it's the
Bureau of Riverdale Petition described. Well, it's a lengthy

quote in my motion where the Surface Transportation Board says

yes, there's very broad preemption here under the ICCTA. But

state and local laws prohibiting the dumping of soil and sediment

into waters and the dumping of waste materials into waters, those
are the types of things that aren't preempted. So we think we

win on the merits here of the federal preemption defense and
easily win on the complete preemption issue. Thank you, Your

Honor.

THE COURT: Allright. Thank you. Let me ask you this
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just so | understand, Mr. Snyder. Clearly in terms of the
analysis where there's complete preemption or partial or what's
called ordinary preemption which comes up in this case and ERISA
cases and employment retirement income security cases and many
other cases, essentially, correct me if I'm wrong, the analogy
would be, an example might be if a state passed an environmental
law that found it was environmentally harmful for trains to come
through the state and the train was required to be shut down and
pulled by mules through the State of Maryland across and over
into Virginia, at which time they could then operate wherever
they wanted, then clearly, that would be such an extreme example
that the federal law would completely preempt state law with that
kind of draconian, severe environmental regulation, correct?

| MR. SNYDER: | think you're right, Your Honor.

THE COURT: And so that with respect to the matter of
sediment control, pollution control, water discharge, that your
argument is is that they are routine environmental protections
local, the steps taken by state and local authorities because
presumably Mr. Mayhew was joining in this argument and there are
certain regulations of the county that may be a little bit
different than a state in terms of permitting process. Correct,

Mr. Mayhew?
MR. MAYHEW: Yes, Your Honor.
THE COURT: In terms of clearing land away. But as

long as it's deemed to be a reasonable application and does not
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interfere with the operation of the railroad, that there's still
not been complete preemption, correct?

MR. SNYDER: That's correct, Your Honor.

THE COURT: Allright. Okay. | understand your point.
Thank you.

On this, Mr. Roddy, I'll note that Mr. Riffin has taken
.ﬁthe position that his clear lack of compliance with respect to

not obtaining the consent of a co-defendant as required under 28

U.S.C. Section 1446 can be excused because there's complete
preemption is essentially the argument he's made on that. So
I'll certainly be willing to entertain any argument that you have

on behalf of Six M with respect to whether or not there's

m—
—

| ﬁcomplete preemption or not.
MR. RODDY: Well, first of all, Your Honor, | am not
sure that that is at all the state of federal law.

| THE COURT: Well, I'm not agreeing that it is either

"quite frankly --

MR. RODDY: -- and would like leave of the Court to
brief that specific argument as to whether 28 U.S.C. 1441 through
1447 is inapplicable in a case of complete preemption.

THE COURT: I'm not for a minute accepting that
Mr. Riffin with great deal of confidence asserts that to be
federal law. I'm just saying that that's his argument.

MR. RODDY: | understand, Your Honor.

THE COURT: And if you want to -- I'll be glad to hear
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from you if you want to address the matter of complete
preemption. And you don't need to. | know you --

MR. RODDY: There are clearly two points | wish to make
to the Court on this.

THE COURT: Sure.

MR. RODDY: Point number one is Six M -- the alleged
violations that the Department of Environment and Baltimore
County allege against Six M implicate no federal law. That's
number one. Number two is | believe that under 1441, should this
Court so wish, this Court could in fact divide the causes of

i
iaction, divide the complaint into those which do deal with the

federal question and those which do not deal with the federal

question and have those that do not deal with the federal
question remanded to a court of state jurisdiction and | would

like also to ask the leave of the Court to brief that matter

further because | believe that that is the subject of case law
interpreting 1441.

THE COURT: All right. Well, let's wait to see if
'J that's necessary or not. You don't want to address the matter of

complete preemption?

“ MR. RODDY: Well, Your Honor, no.

THE CQURT: Okay. That's fine. You may be seated.
Trying to give you an opportunity. That's all.

MR. RODDY: No. | appreciate the opportunity and |

just, it really is something beyond the scope of my client's
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matter here.

THE COURT: | understand. Mr. Riffin, I'd be glad to
hear from you now on this point, sir.

MR. RIFFIN: With Your Honor's permission, I'd like to
address what Mr. Snyder raised a few minutes ago.

THE COURT: All right.

MR. RIFFIN: Mr. Snyder made reference to his Exhibit
15. What I'd like Your Honor to be aware of is that Exhibit 15
has to do with a totally different case which has nothing to do
with what we're taiking about today and has nothing to do with
the May 20th decision from the Surface Transportation Board
giving me permission to operate line in York County.

THE COURT: In Pennsylvania.

MR. RIFFIN: In Pennsylvania.

THE COURT: The record shouid reflect there is no York
County in Maryland.

MR. RIFFIN: That's true, Your Honor.

THE COURT: So each time that Mr. Riffin refers to York
County, he's referring to York County, Pennsylvania and not
Maryland. Go ahead, Mr. Riffin.

MR. RIFFIN: I'll take a few seconds to dwell on
that - |

THE COURT: You need not. You need not. I've heard
all the argument | need to hear on whether you're a railway or

not.
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MR. RIFFIN: Okay. I'm basically in agreement with
Mr. Snyder that if this facility was not a railroad facility, one
would need that long list of permits that he says should have
been acquired before one could do what it is I've been doing.
I'm in basic agreement with his position. Where | disagree with
him is that a rail carrier -- the construction of a railroad
facility is subject to the exclusive jurisdiction of the Surface
Transportation Board. There have been numerous courts and STB
decisions, all of which have been unanimous in holding that any
preclearance permitted requirements by a state or local
jurisdiction are preempted. Every case has said that. Even in
the Riverdale case. I've discussed the Riverdale case in my
memo. In the Riverdale case, the Surface Transportation Board
did not make a decision. It had no facts to make a decision
with. They speculated is all they did. The case ultimately was
dismissed because there wasn't an issue. So the STB speculated
that rail carriers may be subject to fire, electrical, plumbing,
et cetera, codes. The STB's position on preemption is totally
irrelevant. Case law has held in the case of preemption, the
only forum that may make a decision regarding preemption is the
judicial forum. It is an exclusive prerogative of the judiciary
to make that decision.

THE COURT: You do recognize, do you not, that in all
of these cases, it is well established under, principles of

federalism that there is a presumption against preemption.
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MR. RIFFIN: Most definitely, Your Honor.

THE COURT: All right.

MR. RIFFIN: We start off with that presumption.

THE COURT: You start off with a presumption that the
states being independent sovereigns in our federal system. There
is a presumption that Congress does not intend to intrude upon
traditional prerogatives, which means that in the absence of a
clarity of intent as some cases have said, Congress cannot be
deemed to have significantly changed that balance. Do you
recognize that?

MR. RIFFIN: Oh, most definitely, Your Honor.

THE COURT: So you start with a presumption against
preemption and you start with the burden of having to show that
there is complete preemption, not ordinary preemption or not
preemption with respect to certain issues. You start with the
presumption against you and you also start with the fact and then
with that presumption against you, you must show that there is
complete and total preemption, correct?

MR. RIFFIN: 1 would agree with Your Honor.

THE COURT: Allright. And rather than going case by
case, | understand your argument is is that all the cases
overwhelmingly support your position as far as you're concerned.

MR. RIFFIN: That's correct, Your Honor.

THE COURT: Al right.

MR. RIFFIN: And the few cases where they've intimated
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that they didn't think preemption occurred, either they didn't

really address the issue because it wasn't an issue before the
Court and so the Court's opinion was strictly dicta at best,
lspeculation at worst or the facts are so radically different,

they're just totally different from what's going on in this case.

We start off with you have to look at the statute itself. If the

statute explicitly says it preempts, then there is no further
inquiry. That's where you stop the inquiry. In this case, we
have a statute that specifically states the jurisdiction of the
board over trénsportation by rail carriers and the remedies
provided in this part with respect to facilities of such carriers
and the construction, operation of facilities even if the tracks

Iare located or intended to be located entirely in one state -

terms of your argument -- this goes back to the matter of your

argument as to you're being a railway or a railroad. Your
{argument, as you interpret this statute, is such that there is
complete preemption with respect to any inherent state authority
of local power. If you have permission to operate a rail line in

let's say Alaska, you have a rail line to operate in Alaska, not

llin York County, Pennsylvania, but Alaska and in connection with

your rail line in Alaska, you have equipment that you store in
Maryland somewhere and let's say it's railroad equipment,
correct, for my sake of my argument. Your argument is because

you are operating a rail line in Alaska, that there is complete

38

THE COURT: Let me ask you something, Mr. Riffin. In




1 preemption with respect to any local or state control over your

2 ||facilities having to do with the railroad that you choose to keep

3 |{here in Maryland and ship by truck from Maryland to Alaska. Is

4 |that correct?

5 MR. RIFFIN: I'm basically essentially in agreement

6 [lwith Your Honor. It doesn't --

7 THE COURT: That's the hypothetical I'm posing.

8 IL MR. RIFFIN: | agree. Thatis my position --

9 THE COURT: That's your position.

10 lL MR. RIFFIN: — and | believe that's what the

11 ||statute --

12 THE COURT: So that's how you interpret the statute?
13 MR. RIFFIN: That's how | interpret the statute, Your
14 |[Honor. |

15 THE COURT: And therefore, that —

16 I MR. RIFFIN: | think it is that broad.

17 THE COURT: | understand and your position is that it's

18 " so broad that it would control the local powers with respect to a
19 ||state or a county or a city with respect to land use,

20 [lenvironmental concerns or anything else. Just total, complete
21 ||preemption based on language that you just cited.

22 MR. RIFFIN: | would agree with Your Honor. That |
23 [|believe that is what that statute explicitly says. That's what

24 ||Congress wrote.

25 THE COURT: Because as | read, for example, Florida
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East Coast Railway Company v. City of West Palm Beach, the
Eleventh Circuit clearly doesn't interpret it that broadly. |

don't have any Fourth Circuit cases before me. But my reading of
Florida East Coast Railway Company v. City of West Palm Beach,

”Eleventh Circuit case, the Eleventh Circuit would totally reject

————
———

that argument, but I'm just trying to make sure | understand what

your argument is.

MR. RIFFIN: Actually, I'm not sure that the Eleventh
Circuit would reject the argument because of the facts of that
particular case. In that particular case, the facility that was
the subject of the litigation while the land was owned by the
railroad, the only thing that, the only connection, the only
nexus of the railroad to that land was it owned it and it brought
rail cars there full. It removed rail cars after the tenant of
that property emptied them. That's Rinker. In that case, if you
read that decision, what the courts, both the District Court and
the Circuit Court in Florida were looking at is the ownership of
equipment is very relevant if that equipment relates to the
movement of passenger or freight by rail. If on the other hand,
what is happening are services which don't relate to the
transportation by rail of freight or passengers, then for those
services, ownership of those services is very important. And in
that particular case, Rinker leased the land from the railroad.

After it did that, Rinker unloaded the rail cars, graded the

aggregate --

|
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THE COURT: So actually, rail cars running in this
area, correct, in this case, in the case you're talking about
right now --

MR. RIFFIN: In the Florida East Coast case --

THE COURT: Yes.

MR. RIFFIN: -- the underlying and | actually think
part of the reason why the courts are ruling in favor of the city
has to do with how the case got started.

THE COURT: Well, what I'm saying in Florida East Coast
" Railway Company, unlike here, you actually had a rail line, you
had cars operating on a rail line. But you didn't have a
situation of a rail line in another state in which the whole
argument of being a railway is that you're storing equipment
relating the to rail line. In Florida East Coast Railway
Company, you had an actual line in the jurisdiction, correct? It
was being operated, upon which the railroad was operating,
correct? /
” MR. RIFFIN: But what the state was complaining about
was not the operation of the railroad and in fact, both the

District Court and the Circuit Court, they intimate that. If

Florida East Coast Railroad was doing what Rinker was doing,

there would be complete preemption. But it's the fact that it is
being done by a nonrail carrier, the activities that were
occurring at that cite were being carried on by someone who had

nothing to do with rail carriers. They weren't a rail carrier.
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They're just a local aggregate distribution company and that's
all they're doing. The railroad brings the aggregate on a car.
They empty the car, grade it, clean it, put it on a truck and
take it to wherever it is they need it.

THE COURT: Let me ask you this.

MR. RIFFIN: Nothing to do with the operation.

THE COURT: Let me ask you this, Mr. Riffin. If you
HLwere deemed to be in total compliance with a local regulation in
kterms of sediment control or whatever, how is the operation of
the railroad being impeded in any way?

MR. RIFFIN: In this particular case, the State has

indicated that it will not permit me to construct a railroad

facility at this site. Essentially, that's the position of the

State. You will not construct a railroad facility at this site
period. They've intimated that | could ask for their permission
to do it and they've at least intimated | think that they might

at least entertain the idea of permitting me, but the bottom line

[lis they won't. The bottom line is the Baltimore County code

specifically says you shall not do anything in the a river rain

o e ——

floodplain and it's that explicit. You shall do nothing in a

e —
————

river rain floodplain. There is no argument that what | am doing
is in a river rain floodplain. | do take objection to

Mr. Snyder's statement that | have placed material in the flowing

very careful not to do that. | have not polluted or contaminated

waters of Beaver Dam Run because | have not done that. I've been
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that stream in any manner whatsoever.

THE COURT: We're not getting into the mérits of your
environmental dispute with the county and with the State. My
point is is that there's clear authority which I've reviewed in
preparation of today's hearing which supports the proposition
that local regulations of railroads are not preempted by the
Interstate Commerce Commission Termination Act when they are
deemed to be reasonable and nondiscriminatory environmental
restrictions which do not unduly burden interstate commerce. So
that there's clear authority for the fact that unless it unduly
restricts a railroad from conducting its operation that
reasonable and nondiscriminatory environmental restrictions have
been upheld by other courts including not just the Eleventh
Circuit, the First Circuit, for example, in a case | think the
StateAhas cited, noting that that's not been deemed to be
unreasonable or discriminatory. And so my question to you is in
terms of your arguing to this Court to find complete preemption,
where is that, where are those regulations deemed to be in your
eyes unreasonable or discriminatory?

MR. RIFFIN: If the State prevails and the Court finds
that I'm required to get their permit, they're not going to issue
the permit. Therefore, | can't use this -- | can't develop this
site as a railroad facility as | am presently attempting to do.

Their request is that | return this to the condition it was in

before | started and the condition it was in before | started,
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you couldn't do anything here. This facility is being used to
store not only railroad track maintenance related equipment.
It's also being used to store track ballasts. It will be used to
repair rail cars and to store rail cars. Everyfhing at this site
integrally. That word is not in the statute by the way. The

term economic regulation. The term economic is not there.
Neither is the term integrai. Those terms have been added in a
few court cases, but they're not in the statute. As | said

earlier, you need to read the express language of the statute.

.

F Those words aren't there. Even if they were there, even if |

were to concede that, and I'm not, that in order to be completely

preempted, it has to be integrally related to your rail
operations, |1 would say in this case, it is integrally related to
my rail operations. Basically, a vast majority of my
railroad-related equipment is sitting on this site. Not only
equipment, but material to construct railroad property. That's
what this cite is used for. If | can't use this site for that
purpose, it severely limits my ability to carry on my railroad
operations. | don't have permission --

THE COURT: To carry on your railroad operations in
Penhsylvania.

MR. RIFFIN: In Pennsylvania which is what all this

u——
S ——————

relates to. Pennsylvania is only twenty minutes away from this
site. That's why this site is very handy. And in fact, the New

Freedom end portion of the line which | propose to operate is
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1 actually closer to this site than it would be to York. At the

present, | don't have a facility in Pennsylvania where | could
store what you see on this property. If | am prohibited from
storing it on this property, basically, I've just been put out of

business. And as the injunction cases point out which we'll hear

state from enforcing --

THE COURT: If the Court determines there's no

2
3
4
5
6 |lanother day, one of the grounds for an injunction is to enjoin a
7
8
9

jurisdiction, we don't have another day on the injunction.

10 ‘ MR. RIFFIN: That's true, Your Honor.

11 THE COURT: You might as well address it now because if
12 |ll remand this case back to the State, that's it. | don't have

13 |ljurisdiction. So if you have an argument you want to make on

14 |linjunctive relief, | suggest you make it now.

15 MR. RIFFIN: A number of cases have ruled. Bank One ~

16 || cite them in the memoranda that accompanied my motion, my

17 | complaint for injunctive relief, counterclaim for injunctive

18 ||relief and my motion for preliminary injunction and my request

19 l for a permanent injunction. In those cases, normally when one

20 |lrequests an injunction, you have to establish four factors which

21 ||Mr. Snyder has already pointed out.

22 THE COURT: Under the Blackwelder case of the Fourth
23 ||Circuit including, one of the four of which is likelihood of

24 |lsuccess on the merits.

25 MR. RIFFIN: Yes. In those cases, the courts have
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ruled that if one shows that the statute preempts the state law
which you are attempting to enjoin, then two of those essential
elements no longer are applicable. You no longer have to show
the injunction is in the public interest, nor do you have to show

the balance of hardships favors the movant versus the other

—
——

party. Any harm which the State may suffer becomes irrelevant.

hThose aren't my words. Those are the words of the court. The

courts have also said because the opposing party is the State and

because one cannot sue the State for monetary damages, if the

actions of the railroad will cause some economic loss to the
w railroad, that is irreparable harm per se. They also say that if

what this State proposes to do with its statute, effectively

would put the raiiroad out of business. That is the most extreme
kind of irreparable harm. This is all the Dakota Minnesota
case --

THE COURT: Well, the simple answer to that is you can
store your facilities somewhere else in proximity of your line
that you're operating in Pennsylvania. |

MR. RIFFIN: Except | don't have another facility.

THE COURT: And the answer to that is find one. You're
not going to seriously suggest to this Court there is no facility
anywhere in the entire State of Pennsylvania where you can store
railroad equipment, are you?

MR. RIFFIN: | wouldn't say that, Your Honor. No.

THE COURT: Quite frankly, that would be ludicrous for
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you to suggest that. [ mean the argument that --
MR. RIFFIN: | would agree. One could likely find a

place someplace in Pennsylvania if you look long enough and

you're willing to pay enough that you could do this.
" THE COURT: Sure.
MR. RIFFIN: But in this particular case, all | have to

establish for the injunction purposes is will | suffer

I

irreparable harm, will | suffer an economic loss —

THE COURT: Well, | don't want to get too far off from
this. | want to make sure you have an opportunity to express
"your view on preliminary injunction and the four-point

Blackwelder test because that's what's applicable here is the
Blackwelder test on any of these matters from the Fourth Circuit
and you don't even get there unless there's the jurisdiction of
the Court, which means your most immediate problem is with
respect to convincing the Court that there is complete, total
preemption as manifested by an intent of Congress with respect to
local environmental regulations. That's the precise issue, isn't
it?

" MR. RIFFIN: Yes.

THE COURT: So essentially, your view is that local

regulations of railroads, regardless of what they are, be they

the board, correct?

| MR. RIFFIN: That would be my position. | get that

economic, be they environmental are preempted by the ICCTA across
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|

from --

THE COURT: Do you have any Fourth Circuit authority to
support that?

MR. RIFFIN: No court to my knowledge in the Fourth
Circuit has had an opportunity to make a decision. This is a
case of first impression not only for Maryland, but for the
UFourth Circuit.
THE COURT: I can't find any authority that would

rcompel this Court to determine that across the board, state and

local environmental laws are totally preempted by the ICCTA and
that's essentially what you're urging this Court to do.

MR. RIFFIN: | believe the Auburn case actually does
state that.

THE COURT: | understand.

MR. RIFFIN: | haven't seen a case which says a
railroad is subject to a state's environmental laws. That
doesn't mean some state might not rule that. Just no state has
so far and | don't think they're likely to. Contrary to what
Mr. Snyder represented to the Court, the Surface Transportation

Board when you file an application, regardless of which kind you

file, you actually have to submit ten copies of what you file and

it is distributed to all the department heads and one of those
department heads is the Environmental Review Section. My notices
of exemption, all three of them were reviewed by the

Environmental Section of the -
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THE COURT: That argument goes back to whether you're a
railway or not. | mean my point is for the sake of argument,

I've given you the benefit of the doubt not to get bogged down in
that. But on the matter of complete preemption, is there
anything else you want to argue with respect to complete
preemption?

MR. RIFFIN: | would just continue to point out what i
tried to point out earlier. | was reading to you 49 U.S. Code
10501 (b) and | said the jurisdiction of the board over raiiroad
facilities is exclusive. Transportation is very broadly defined.

A number of courts have indicated is extremely broadly defined.
You can't imagine a more broadly defined definition than the
words transportation as it turns out. And transportation
includes a facility or equipment of any kind regardless of
ownership or an agreement concerning. use.

THE COURT: 1 understand your argument, Mr. Riffin. |
mean you have a very broad definition of transportation and a
very broad definition of the Interstate Commerce Commission
Termination Act and you've acknowledged that your view of it is
is that it precludes any and all state and local environmental
laws being enforced with respect to anything defined as a railway
and you've also indicated that your definition of a railway would
include storing equipment for a rail line, no matter how short in
Alaska and shipping equipment from Maryland to Alaska by truck.

That in your view that brings you within a definition of a
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railway in terms of a railway facility. You've clearly indicated

to this Court your position regardless of how extreme it is and
I'm just trying to make sure that I'm giving you any opportunity
to, apart from your personal opinions of the law, if you can give
me anything else on which you believe that this Court should go

against the presumption against preemption which limits

congressional intrusion into State prerogatives and the clear

case law and what the Court finds is certain principles of

‘|[federalism to convince this Court that there is complete

preemption across the board by the ICCTA. Anything else you want
to add?

MR. RIFFIN: | believe, Your Honor, the Cedar Rapids
case is on point. In the Cedar Rapids case, the question was has
che ICCTA completely preempted the regulation of the abandonment
of rail lines? The abandonment of rail lines and rail facilities

are in the same statute a few words apart. The only difference

is one is, has to do with abandonment of rail lines. The other

one has to do with railroad facilities. The Cedar Rapids case.

lIn that case, the court exhaustively reviewed both the Interstate
Commerce Commission Act which preceded the Surface Transportation
Board and found complete exemption existed prior to ICCTA. Then

it went on to say with ICCTA, we have complete preemption. In
particular, abandonment of rail lines. The term, abandonment of

rail lines, is but a few words removed from the word, facility,

in exactly the same statute. | think it would be difficult to
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argue that abandonment of rail lines is completely preempted, but
two words over, that word isn't, which is the word facilities.

We start off with reading the statute. The statute is incredibly
explicit. It says the Surface Transportation Board has exclusive
jurisdiction over rail facilities. The State has argued. If the

State does not have the right to enforce its regulations in state
court, it has no remedy. | would disagree with the State. This
IIdiscussion should be occurring before the Surface Transportation
Board. If the State objects to the construction, operation or

| maintenance of this facility, that objection should be addressed

|

Jto the Surface Transportation Board. The Surface Transportation
Board has the authority to order me to do things differently than

what | have done. We're in the wrong forum. This should be

before the Surface Transportation Board.

I THE COURT: Well, | think that may be the first time

you agree with all the other lawyers because every other lawyer

in this courtroom certainly believes we're in the wrong forum

this afternoon here in federal court, Mr. Riffin.
MR. RIFFIN: The only difference is --
THE COURT: Maybe we're making progress here.
MR. RIFFIN: They think we should be in a state court.
| would say we shouldn't be in the state court. We shouldn't be
in this court. | would agree with Your Honor. This court does
not even have jurisdiction over this matter. Only the Surface

Transportation Board has jurisdiction. And for that reason, the
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whole case should be dismissed, not only because this Court
doesn't have jurisdiction, but the state courts don't have
jurisdiction. It is the exclusive right of the Surface

Transportation Board to regulate railroad facilities.

THE COURT: What is the citation of the Cedar -- I'm
sorry. The Cedar Rapids case is a decision by the Northern
District of lowa in 2003, correct?

MR. RIFFIN: Yes. -

THE COURT: And that related to a removal of a
committee with respect to abandonment of clear rail lines,
correct?

MR. RIFFIN: Yes, it was. And it was a removal case.

THE COURT: Aliright. 1 understand. Anything
further, Mr. Riffin? We've made some progress. Now you're even
saying we shouldn't be in this courtroom. So | feel like I've
made some progress up here. Anything else, Mr. Riffin?

I MR. RIFFIN: | might reiterate all the previous cases.
I've indicated that even the Surface Transportation Board when it
"speculated that rail carriers may be subject to plumbing, fire,

et cetera, codes, it would only be subject to them so long as the
local agency did not request the railroad obtain a permit. And
in this case, if I'm not obligated to obtain a permit, the State

has no case.

THE COURT: All right. Thank you, Mr. Riffin. Mr.

Snyder, I'll be glad to hear from you to wrap up. It's your
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motion on this. Well, if you will address the argument -- the
defendant, Riffin, has noted in Cedar Rapids v. Chicago Central
and Pacific Railroad at 265 F. Sup. 2nd 1005, a case out of the
Northern District of lowa, that the U.S. District Court in that
case allowed removal of state law claims and found apparently
complete preemption with respect to the matter of abandonment of
rail lines. The Court would note for the record here, we don't
have rail lines. We have a storage facility relating to a rail

line in Pennsylvania. There is no rail line that's been

presented to this Court. But | just want to note if there is any
other response you want to make to that in case I'm missing
something here.

MR. SNYDER: | would just underscore that the court
itself said that enacting the ICCTA, Congress intended to occupy
completely the field of state economic regulation of railroads.
And if the language of the statute says that the remedies
provided in the ICCTA are exclusive, the remedies available in
the ICCTA are overwhelmingly about the economic operation of rail
lines. They're not about environmental regulation. You've
anticipated all of my comments about the extremeness of
Mr. Riffin's position and | won't go into that. | will note
though if there's -- at one point Mr. Riffin argued that the
Surface Transportation Board's interpretation of the ICCTA is
irrelevant because only a federal court can interpret federal

statutes. Later on, he argued that we shouldn't even be here.
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That the Surface Transportation Board has exclusive jurisdiction
over these things. Well, if the Surface Transportation Board has
exclusive jurisdiction, we should be reading their cases and how
they interpret the statute that they are charged with
administering and they make clear time and time again that the
state and local regulation that's at issue here in this case is

not preempted. It's the preclearance permitting requirements

that are in certain circumstances. But not the type of sediment

control, sediment pollution, water polliution, best manégement
practices that are at issue in this case. Thank you.

THE COURT: All right. Mr. Snyder, let me just verify
one matter. The other case before this Court is State of
Maryland, plaintiff, versus James Riffin, et al., RDB-04-1342,
civil case. The identical arguments were presented in that case.
Is there any distinction between that case and this case?

MR. SNYDER: Not on the complete preemption, but on the
merits of the ordinary preemption argument. There are --

THE COURT: | thought there were. | looked at some of
the submissions.

MR. SNYDER: Yes.

THE COURT: Mr. Riffin, are they essentially the same,
but for the merits of the matter of ordinary preemption versus
| complete preemption? The same legal issue is involved, correct?
MR. RIFFIN: | would say yes. | would agree with Your

Honor. Yes.
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THE COURT: Okay. All right. Thank you, gentlemen.
This Court granted a rather speedy hearing in this particular
case in light of the fact that the lawsuit in this case was filed
on August the 30th, just last, essentially within the last ten
days. The lawsuit was filed on August the 30th. There was then
a removal. The lawsuit was filed on August 30th. The plaintiffs

brought suit against the defendants, James Riffin, and his

on September the 3rd. The Baltimore County Circuit Court on

’contractor, the Six M Company. There was a removal to this court
'August the 30th issued a temporary restraining order and

I September 9. The ten-day temporary restraining order issued by

scheduled a hearing for a preliminary injunction tomorrow,

Baltimore County, the Circuit Court for Baltimore County was

I
scheduled to expire tomorrow, September the 9th at 4:00 p.m.

| Soon after filing the complaint, plaintiffs learned that the

e —————
r—

defendants were dumping construction and demolition debris at the
construction site at issue. Essentially, then the plaintiffs

filed a Motion to Remand this case to the Circuit Court of

Baltimore County arguing that in the event that there was not a
remand, that that temporary restraining order would eséentially
expire tomorrow afternoon. Accordingly, this Court immediately
scheduled a hearing on the Motion to Remand. The Court would
note that literally almost the identical issues are still pending

before this Court in another case, the State of Maryland v. James

Riffin, Civil Number RDB-04-Civil-1342.
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The basis of the defendant's removal petition is that
his business is a railroad and that he is therefore entitied to
the protection of the Interstate Commerce Commission Termination
Act, ICCTA, which he claims completely preempts all of the
plaintiffs' state law claims and efforts at environmental
regulations. The defendant, Riffin, has candidly acknowiedged
that in his view there can be no enforcement of state or local
environmental laws because all such laws would be preempted by
his argument that his business is a railroad and all such
regulations would be preempted by the ICCTA. As a companion to
the Motion to Remand filed by the plaintiffs, Maryland Department
of the Environment and Baltimore County, the co-defendants in
this case, the Six M Company, the co-defendant, Six M Company,
has filed a motion today literally minutes before | took the
bench, a Motion to Remand for Failure to Obtain Proper Consent,
noting failure of the defendant, James Riffin, to comply with the
requirements of 28 United States Code Section 1446. Mr. Riffin's
response as to that is that there is complete preemption of the
entire question by the ICCTA. Therefore, any lack of compliance
with the requirements of Section 1446 are of no moment. The
Court, first of all, finds that it is questionable whether or not
Mr. Riffin would qualify as a railroad or a railway with respect
to his operations in Maryland. But for the sake of argument, the
Court will make a finding that even if Mr. Riffin is deemed to be

a rail carrier in light of the, some authority he's been given by
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the Surface Transportation Board to operate a rail line in
Pennsylvania, albeit not in Maryland, that even if he is a rail
carrier and for the sake of argument, the Court will assume he is
'a rail carrier, there is simply not complete preemption in this

case. Accordingly, on that basis alone, there is not complete
preemption in this case. The defendant, Six M Company, has aptly
Hnoted a failure to comply with the requirements of 28 United

J

q Furthermore, because there is a requirement of complete

States Code, Section 1446 in Mr. Riffin's notice of removal.

preemption, the Court notes that consideration of preemption
under the supremacy clause starts with the basic assumption that
Congress does not intend to displace state law. The Court would

not that principles of federalism dictate to this Court that in

[the absence of clarity of intent, Congress cannot be deemed to
Ihave significantly changed the federal state balance. If a

federal statute's terms can be read sensibly not to have a

—

preemptive effect, the presumption against preemption controls
and no preemption may be inferred. Those principles of

federalism compel this Court to find that the applicable statute

in question, the Interstate Commerce Collision Termination

Action, can be read sensibly not to have a preemptive effect and
this is consistent with other cases which rule in favor of the

matter of a presumption against preemption. A presumption, which
the defendant, Riffin, has failed to overcome in this case. The

Supreme Court in the Metrodonna case, at 518 U.S. and
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particularly at page 485 noted these very principles of
federalism. The First Circuit in Boston and Maine Corporation v.
Il Town of Air noted that local regulations of railroads are not

preempted by the ICCTA when the laws are deemed to be reasonable

and nondiscriminatory environmental restrictions, which do not

unduly burden interstate commerce or unduly restrict the railroad

from conducting its operations. | don't find that the

tapplication of these provisions unduly restrict this railroad,

I assuming we call Mr. Riffin a railroad and for purposes of this
opinion, I'm granting him that he may be a railway, although I'm
not making that finding, from conducting his operations. These

types of regulations are not intended by Congress to be

completely preempted by ICCTA and applying those principles of
federalism across the board in this case, the Motion to Remand
filed by the Maryland Department of Environment and Baltimore
County is granted. The Motion to Remand for Failure to Obtain
Proper Consent of the Defendant, Six M Company, is granted.
Accordingly, this Court will issue an order granting those

Motions to Remand and issue an order remanding this case back to
the Circuit Court for Baltimore County. The Court would note
that the counsel have indicated that the identical issues apply

in the case of State of Maryland v. James Riffin in Civil Number
RDB-04-1342, a civil case. Baltimore County is not a party in
that case, but the same principles apply. Accordingly, for

reasons stated on the record in this case, the Motion to Remand
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of the State of Maryland in that case is granted and an order
shall be issued remanding that case back to the Circuit Court.
Was that also Baltimore County, Mr. Snyder?

MR. SNYDER: Yes, it was, Your Honor.

THE COURT: All right. An order will be issued
tomorrow remanding that case back to the Circuit Court for
Baltimore County for the reasons stated by the Court in this case

after having heard argument of counsel and argument of the pro se

defendant, Mr. Riffin. An opinion will follow with respect to
both of these cases and | will issue an opinion in that regard
forthwith.

With respect to the matter of the State of Maryland v.
James Riffin in Civil Action Number, it would be
RDB-04-Civil-2789, | understand in that case, Mr. Snyder, there's
a question of propriety bf removal with respect to portions of a
claim already adjudicated in the State District Court, correct?

MR. SNYDER: Your Honor, | believe 2789 is the county's
[|case.

THE COURT: I'm sorry. | thought it was. | have State
of Maryland v. Riffin in the case captioned State of Maryland v.
Riffin.

MR. SNYDER: With that number?

THE COURT: That how it's captioned by the court. The
clerk's office could be in error in that regard. |I'm just

looking through -- and that essentially arrived, Notice of
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Removal arrived in that case on September the 2nd. There is no
pending motion. There is just a Notice of Removal in that case
and it's removal -- perhaps if you can educate me on this, Mr.
Mayhew. There's been no response filed yet in terms of seeking
of a remand. Can you educate me on that case, please?

MR. MAYHEW: Yes, | believe | can and I'll apologize
for not being entirely familiar with it because I'm really only
down here because Mr. Loskot — |

THE COURT: | understand.

MR. MAYHEW: -- who is handling the case is not
licensed to be here. However, my understanding of the case is
it's been fully litigated through the Baltimore County court
system. The suit was served on him a long time ago. Hence our
position is going to be the time to remove it would have been
thirty days from the time he was served with that initial suit.
Instead he litigated it through the state court system and now
seeks to remove essentially a final judgment.

THE COURT: Allright. According to the submissions --
Mr. Riffin, if you'll stand, please, sir? According to the
submissions on July 28, 2004, you appeared in the District Court
of Maryland for Baltimore County where you presented a Motion to
Dismiss for Lack of Jurisdiction to Judge Robert Cahill, Jr. and
the Motion to Dismiss -- the plaintiff requested the matter be
postponed and the trial was postponed until August 5 and then on

August 25 rather, on August 25, the Court held that the Baltimore
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County Fire Prevention Code was not preempted by ICCTA. Is that
correct?

MR. RIFFIN: That's true, Your Honor.

THE COURT: Allright. And essentially, your same
arguments with respect to preemption would apply here. Is that
also correct?

MR. RIFFIN: Complete preemption isn't necessary in
that case, but | still think it is preempted and | still think
it's complete preemption.

THE COURT: Allright. So essentially, you've sought
to remove the case here to this court after a determination by a
judge of the District Court of Maryland for Baltimore County,
correct?

MR. RIFFIN: That's correct, Your Honor.

THE COURT: And you didn't take an appeal of that case
in the state system, correct?

MR. RIFFIN: That is correct. The statute says that
within thirty days of receiving an order and | think Judge
Cahill's order was an order.

THE COURT: All right. And you disagree with Judge
Cahill on that and that's the basis of you removing it to this
court, correct?

MR. RIFFIN: That's correct, Your Honor.

THE COURT: Allright. Given I've ruled on two of the

three Riffin cases, Mr. Mayhew, I'd like a very quick response by
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Baltimore County to this if you would please in terms of --
Baltimore County will be filing a Motion to Remand. s that
correct?

MR. MAYHEW: Yes, Your Honor.

THE COURT: All right.

MR. MAYHEW: And it will be primarily on procedural
grounds that make it real easy for the Court.

THE COURT: Aliright. I'd like to have that be
submitted in the next seven days if you could, please?

MR. MAYHEW: Yes, Your Honor.

THE COURT: Allright. So I've ruled on two of the
three Riffin cases and Baltimore County will submit on the other
case. [s there anything further to be handied from the point of
view of the state, Mr. Snyder?

MR. SNYDER: No. Thank you, Your Honor.

THE COURT: Yeah. Anything further from the point of
view of the defendant, Six M Company, Mr. Roddy?

MR. RODDY: No.

THE COURT: Mr. Livingston?

MR. LIVINGSTON: Yeah. We have a proposed order for
the Court. It's been attached to our Motion for Remand. If that
would be suitable --

THE COURT: Let me take look here.

MR. LIVINGSTON: That might be suitable right now. It

can be executed.
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THE COURT: That will be great. Hold on one second.

(Pause.)

MR. LIVINGSTON: Other than a couple of typos, | think
it's ready, toward the end there.

THE COURT: Aliright. And | note, Mr. Snyder, you
have a proposed order for the Court here remanding as well,
correct?

MR. SNYDER: Well --

THE COURT: It appears you do.

MR. SNYDER: Does it appear | do? Okay.

THE COURT: No, no. I'm sorry. Wait a minute.

MR. SNYDER: I don't think | do.

THE COURT: No, no. No, you don't.

MR. SNYDER: No.

THE COURT: Allright. If counsel will wait around,

I'l have an order entered and I'll make sure you have a copy of
the order.

MR. SNYDER: I'd appreciate that, Your Honor.

THE COURT: You're going to need this for the state
court. Yes, the Six M defendants. Having considered the Motion
to Remand and the memorandum of law in support filed by the Six M
Company, this Court finds that the Notice of Removal filed by
Mr. James Riffin does not contain the required consent of its
co-defendants. Accordingly at 4:40 o'clock p.m. It's very

precise, Mr. Livingston. I'm impressed. On this 8th day of
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September, 2004, it is ordered that the case of Maryland
Department of Environment, et. al. v. James Riffin, et. al. be
remanded to the -- you have the Maryland Circuit Court. It's the
Circuit Court for Baltimore County.
MR. LIVINGSTON: Yes, sir. And it should be for its
proceedings.
THE COURT: For its proceedings concerning the Maryland
Department of Environment's Motion for Preliminary Injunction.
I'll tell you what. Why don't you give me ten minutes? I'm
going to take a ten-minufe recess and I've got another matter to

immediately deal with. Actually, if you all can step back on

—
—

this and I'll have an order, a complete order addressing both

HH

“ten minutes? The Court is not going to take a recess. We're

motions in one order. If you all will just wait around for about

just going to ask counsel to step back for one second.
“ (Recess.)

THE COURT: Counsel and Mr. Riffin, | have prepared an

Jiorder in this particular case, Maryland Department of the

Environment, et. al., plaintiffs, v. James Riffin, et. al.,

defendants. For the reasons stated on the record in open court
this date, it is this 8th day of September, 2004 by the Court
ordered, one, that Plaintiffs' Motion to Remand pursuant to 28
U.S.C. Section 1447(c) is granted. Two, that defendant, Six M
Company's Motion to Remand is granted. Three, that the Clerk of

this Court shall transmit a certified copy of this order and the
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court record herewith to the Clerk of the Court for the Circuit
Court for Baltimore County forthwith and that the Clerk of this
Court shall close this case.

In the companion case of State of Maryland v. James
Riffin, Civil Number RDB-04-1342, Mr. Snyder, counsel for the
State of Maryland in both cases, and Mr. Riffin, the defendant in
both cases, have aptly noted the identical issues on preemption

before the Court in that case. There was a pending Motion to

—
—

Remand that was pending before this Court. As a result of a
thorough discussion on the record this afternoon, for the reasons
stated on that record in open court, it is this 8th day of

September, 2004 by the Court ordered that the Plaintiffs' Motion

to Remand pursuant to 28 U.S.C., Section 1447(c) is granted.

That the Clerk of this Court shall transmit a certified copy of

this order and the court record herewith to the Clerk of the
| Court for the Circuit Court for Baltimore County and that the
Clerk of this Court shall close this case. And counsel will be
given copies. Is there anything else from the point of view of
I|the plaintiffs, Mr. Snyder?
il MR. SNYDER: No, Your Honor.

THE COURT: Is there anything else from the point of
view of the defendant, 3M Company, Mr. Roddy? Six M. Six M.
You probably wished you represented 3M. It's Six M.

Honor.

MR. RODDY: Hope springs eternal, Your Honor. No, Your
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THE COURT: Allright. Okay. Mr. Riffin, anything
further from the point of view of those two cases?

MR. RIFFIN: No, Your Honor.

THE COURT: Allright. And then the third case, l've

told Baltimore County to go ahead and file the appropriate motion

————
e —————

and we will deal with it. The Court simply cannot violate the

clear principles of federalism, Mr. Riffin, with respect to the

: iextremely broad interpretation that you would give the ICCTA and

accordingly, the motions have been granted. Thank you, counsel.
(Proceedings concluded.)
I certify that the foregoing is a correct transcript from the

record of proceedings in the above-entitled matter.

|

Signature of Court Reporter Date

Typed or Printed Name
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NORTHERN DIVISION
JAMES RIFFIN *
Plaintiff, *

*

v. CIVIL NO. RDB 04-2964
ADAM D. SNYDER, et al., *

Defendants. *

MEMORANDUM QPINION

Before the Court is Plaintiff James Riffin’s Motion for a Preliminary Injunction and
Temporary Restraining Order, pursuant to Federal Rule of Civil Procedure 65. Mr. Riffin is the
operator of The North Central Railroad, which is operating in Pennsylvania and maintaining
railroad storage facilities in Baltimore County, Maryland.

The instant action is the latest installment in a series of cases that have come before this
Court concerning disputes between Riffin and various environmental regulators. Most notably,
Mr. Riffin was a defendant in Civil Actions RDB-04-1342 and RDB-2848. Those actions were
initially brought by the Maryland Department of the Eﬁvironment and Baltimore County,
Maryland, in the Circuit Court for Baltimore County. Both cases involved Mr. Riffin’s alleged
violations of state and local environmental regulations. Mr. Riffin removed the actions to this
Court contending, inter alia, that the state and local regulations giving rise to both lawsuits are

completely preempted by the Interstate Commerce Commission Termination Act ("ICCTA"), 49



U.S.C. § 10501(b).

On September 8, 2004, this Court conducted an expedited hearing to determine whether
the ICCTA conferred federal removal jurisdiction over the state and local claims. After hearing
extensive argument, the Court determined that ICCTA does not completely preempt the state and
local environmental regulations on which the lawsuits were based, and that this Court therefore
lacked jurisdiction over both cases. For want of federal subject-matter jurisdiction, both matters
were remanded to the Circuit Court for Baltimore County by Orders dated September 8, 2004.’
One day later, on September 9, 2004, the Baltimore County Circuit Court, in its proper exercise
of jurisdiction, issued a Preliminary Injunction requiring Mr. Riffin to take certain actions
relating to the alleged environmental infractions.

Mr. Riffin filed the instant action on September 16, 2004, seeking to essentially appeal
both this Court’s previous jurisdictional holdings and the state court’s grant of the Preliminary
Injunction against him. Specifically, Plaintiff seeks to have this Court enjoin individuals in the
Maryland Attorney General’s Office and the Baltimore County Attorney’s Office from enforcing
the terms of the Preliminary Injunction granted by the state court.

Plaintiff’s pleadings in the instant action rehash the same arguments that Mr. Riffin
presented in his previous pleadings and arguments before this Court. After fully considering the
merits of those arguments, this Court found that there is no subject-matter jurisdiction because

the regulations at issue were not completely preempted by federal law. This Court will not

revisit that ruling.

IMr. Riffin also removed RDB 04-2789 from the Baltimore County Circuit Court. The plaintiff, Baltimore
County, filed a Motion to Remand in that case on September 13, 2004, in light of the Court’s ruling in the two
previously-filed cases.



Moreover, this Court may not exercise appellate jurisdiction over the state court’s order.

Under the jurisdictional Rooker-Feldman doctrine, "a party losing in state court is barred from
seeking what in substance would be an appellate review of the state judgment in a United States
District Court . . . ." Johnson v. DeGrandy, 512 U.S. 997, 1005-1006 (1994); District of
Columbia Court of Appeals v. Feldman, 460 U.S. 462 (1983) (noting that federal district courts
have no authority to "entertain a proceeding to reverse or modify"” a state court judgment);
Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923) (noting exclusive jurisdiction over review of
state court action is in the Supreme Court of the United States); Shooting Point, L.L.C. v.
Cumming, 368 F.3d 379, 383 (4th Cir. 2004) (applying Rooker-Feldman to recognize that "lower
federal courts generally do not have subject-matter jurisdiction to review state court decisions");
see also Erwin Chemerinsky, Federal Jurisdiction 465-66 (4th ed. 2003) (describing the Rooker-
Feldman doctrine). Similarly, the doctrine of collateral estoppel precludes the re-litigation of
matters decided by the state court in federal court. Allen v. McCurry, 449 U.S. 90, 96 (U.S.
1980) (federal court’s accordance of collateral estoppel effect to state court actions "reduce[s]
unnecessary litigation," "foster[s] reliance on adjudication," and "promote[s] the comity between
state and federal courts that has been recognized as a bulwark of the federal system"). In light of
these principles, this Court lacks jurisdiction to review the ruling by the Baltimore County
Circuit Court.

Mr. Riffin’s objections to the state court’s order are properly addressed in the state courts.
This Court lacks subject-matter jurisdiction over the claims asserted in Plaintiff’s Complaint and
Plaintiff’s action must therefore be DISMISSED. See Federal Rule of Civil Procedure 12(h)(3)
("Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction

3



of the subject matter, the court shall dismiss the action."). In light of the dismissal of the

underlying action, Plaintiff’s Motion for Preliminary Injunction and Temporary Restraining

Order is rendered MOOT.

September 16, 2004 Is/ /Q% 7D M

Richard D. Bennett
United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NORTHERN DIVISION
JAMES RIFFIN *
Plaintiff, *
V. * CIVIL NO. RDB 04-2964
ADAM D. SNYDER, et al., *
Defendants. *
ORDER

For the reasons stated in the foregoing Memorandum Opinion, it is this 16th day of
September 2004, by the Court, ORDERED that:

1. This action be DISMISSED for lack of subject matter jurisdiction, pursuant to
Federal Rule of Civil Procedure 12(h)(3);

2. Plaintiff’s Motion for Preliminary Injunction and Temporary Restraining Order is
rendered MOOT;

3. The Clerk of this Court shall close this case and transmit copies of this Order and
accompanying Memorandum Opinion to all parties.

WAL,

Richard D. Bennett
United States District Judge




