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_________________________ 
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AND MISSOURI PACIFIC RAILROAD COMPANY 

—CONTROL AND MERGER— 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 
___________________________ 

BNSF RAILWAY COMPANY’S 
PETITION FOR CLARIFICATION 

_________________________ 

1. Introduction and Summary

Union Pacific Railroad Company (“UP”) has refused to allow Colorado

Materials, a rail-served customer located on a UP line in Uvalde County, TX to 

receive service from BNSF Railway Company (“BNSF”). Colorado Materials would 

have benefitted from the competition between UP and Southern Pacific Rail 

Corporation (“SP”) that existed on the line before the UP/SP merger in 1996 and 

that would have continued thereafter but for the merger. BNSF now asks that the 

Surface Transportation Board (“STB” or “Board”) ensure that Colorado Materials 

can receive the rail service from BNSF that the customer has requested, in order to 

fulfill BNSF’s competition-preserving role ordered by the Board when it approved 

the UP/SP merger. 

The Colorado Materials facility was constructed in approximately 2013 

adjacent to UP’s Cline Mine Industrial Lead (the “Lead”), as shown in the map 

attached as Exhibit A.  
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Prior to the UP/SP merger, UP and SP each had the ability to serve 

customers on the Lead – UP via trackage rights over the Lead1 and SP via its 

ownership of the Lead. A shipper located on the Lead before the merger would thus 

have benefitted from direct competition and indirect competition (such as siting, 

transload, and build-in/build-out competition) between UP and SP. According to 

Board’s UP/SP merger conditions and the principles of the UP/SP merger-related 

settlement agreement between UP and BNSF (as amended and restated, the 

“RASA”), Colorado Materials should benefit from BNSF access and service, 

replacing the competition that was lost by the UP/SP merger. 

Therefore, pursuant to 49 U.S.C. § 11327, BNSF hereby requests that the 

Board issue an order, detailed in more specificity below, clarifying that shipper 

facilities on rail lines where UP and SP could each serve customers prior to the 

UP/SP merger are entitled to BNSF service to prevent the loss of competition that 

would have otherwise occurred when the line came under the ownership of just one 

of the two owning carriers. Such an order will allow BNSF to replace the 

competition that customers on the Lead once enjoyed but then lost as a result of the 

UP/SP merger, permitting Colorado Materials and other similarly-situated rail-

served customers to benefit from the competitive forces of two-carrier service. 

The facts set forth in this Petition have been verified by Mike Martucci, 

BNSF Manager, Contracts and Joint Facilities. 

                                            
1 As described further below, UP’s affiliate Missouri Pacific Railroad Company (“MP”) had 

trackage rights over the Lead. This Petition refers interchangeably to MP/UP as the Board treated 
UP’s affiliates and SP’s affiliates the same as UP and SP for competitive purposes in the UP/SP 
merger context. 
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2. Background 

2.1. Prior to the UP/SP merger, both UP and SP could serve 
customers located on the Cline Mine Industrial Lead. 

Prior to the 1996 UP/SP merger, the Cline Mine Industrial Lead was owned 

by SP. The Lead ran north-south from its northern point at Cline, TX (at a 

connection with an east-west SP line) to and including its southern point in Blewett, 

TX. 

Pre-UP/SP Merger Map of Cline Mine Industrial Lead  

In 1985, SP and MP entered into an agreement that allowed MP to operate 

over SP’s line from San Antonio (Withers), TX to Cline, TX, including the Lead. This 

allowed MP to abandon its Crystal City Subdivision, which also accessed Blewett, 

TX, and which had suffered from extensive flood damage that destroyed a bridge on 
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that MP line. See Ex. C, MP Notice of Exemption (Nov. 14, 1985), Mo. Pac. R.R.—

Trackage Rts.—S. Pac. R.R., FD 30749. 

Section 2 of the 1985 SP-MP agreement allowed MP to serve customers 

located on the Lead, but not customers located on the San Antonio-to-Cline portion 

of the SP line: 

[SP] hereby grants [MP] for the term of this agreement . . .  the right to 
operate its trains, engines and cars with its own employees on and over 
the Joint Facility solely for bridge purposes. Except with respect to 
industrial lead trackage included in the Joint Facility, as 
provided in Section 1 B, hereof, User shall not . . . have the right to serve 
any industry or industries situated on the Joint Facility.  

Ex. C, MP/SP Trackage Rts. Agreement, Sec. 2 (Nov. 25, 1985), Mo. Pac. R.R.—

Trackage Rts.—S. Pac. R.R., FD 30749 (emphasis added). Allowing MP to serve 

customers located on the Lead makes sense, given that the purpose of the 

agreement was to give MP alternative means to access customers at Blewett. The 

Notice of Exemption filed with the ICC in 1985 to obtain the necessary authority for 

the trackage rights stated: 

(a) Both MP and SP own and operate railroad trackage serving the 
vicinity of Blewett, Texas, and have agreed in writing to enter into an 
agreement for MP to operate on SP’s right of way over SP trackage 
between Withers, Texas (SP Mile Post 219.33 near San Antonio) and 
Cline, Texas (SP Mile Post 319.19 near vicinity of Blewett). Operation 
over an industrial lead track of SP in the Blewett/Cline, Texas area is 
included in the trackage rights agreement in order to permit MP’s 
service in the Blewett area to Mile Post 6.39. The trackage rights results 
in a shorter, more direct route of operation for MP, and MP will no longer 
be required to operate over its Crystal City Subdivision, which is in poor 
condition, to serve the Blewett area. 

Ex. C, MP Notice of Exemption 1-2 (Nov. 14, 1985).  
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2.2. UP has refused to allow BNSF to access Colorado Materials, 
relying on meritless arguments.  

In February 2023, Colorado Materials requested BNSF direct service to its 

facility. In turn, BNSF requested access from UP to serve the facility by invoking 

the RASA’s “election” protocol. See Ex. D, Letter from Mike Martucci, BNSF 

Manager Contracts & Joint Facilities to Chris Sanford, UP Manager Commercial & 

Interline Strategy (Feb. 21, 2023). BNSF based its right to access the Colorado 

Materials facility on the fact that UP and SP had dual access to shippers on the 

Lead at the time of the UP/SP merger. 

In a March 23, 2023 response letter, UP denied BNSF’s request to access 

Colorado Materials, stating – contrary to the express language of the 1985 SP-MP 

agreement – that pre-merger UP had only overhead rights on the Lead (not 

allowing UP to serve shippers), and that the RASA did not grant BNSF any rights 

on the Lead. See Ex. D, Letter from Sanford (UP) to Martucci (BNSF) (Mar. 23, 

2023).  

In a May 18, 2023 reply letter, BNSF explained, in detail, that UP’s rights to 

operate on the Lead did include “the right to serve any industry or industries 

situated on the Joint Facility.” See Ex. D, Letter from Martucci (BNSF) to Sanford 

(UP) (May 18, 2023) (citing Ex. C, MP/SP Trackage Rts. Agreement at Sec. 2 (Nov. 

25, 1985)). 

On July 21, 2023, UP denied BNSF’s access to serve Colorado Materials a 

second time in a short six-line letter. Choosing to ignore the language cited by 

BNSF granting UP rights to serve industries on the Lead, UP simply reiterated its 

position that UP only had overhead trackage rights on the Lead and that the RASA 

did not grant BNSF any rights on the Lead. See Ex. D, Letter from Sanford (UP) to 

Martucci (BNSF) (July 21, 2023). 
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UP’s repeated denial of BNSF’s request to access this rail-served facility is 

another attempt in a thinly-veiled strategic plan by UP to erode the essential 

competition-preserving bargain that it struck to obtain Board authority for the 

UP/SP merger in 1996. Over the last quarter-century, BNSF has repeatedly and 

successfully sought to enforce the rights of BNSF and its customers under the 

UP/SP merger conditions – all in the face of UP’s continued efforts to limit 

competition by restricting BNSF access.2 

2.3. The RASA ensures that BNSF can access New Shipper 
Facilities at “2-to-1” Points. 

In August 1996, the Board approved the common control and merger of the 

rail carriers UP and SP, subject to various conditions designed to preserve direct 

and indirect competition that would be lost as a result of the consolidation of the 

two carriers. Union Pac. Corp.—Control & Merger—S. Pac. Rail Corp (Decision No. 

44), 1 S.T.B. 233, 233, 367-75, 418-21 (1996). The essential bargain struck by UP/SP 

in order to obtain Board approval for their merger consisted of granting BNSF 

rights to access shipper facilities – both existing and new – that would have 

otherwise suffered from a reduction of competitive options as a result of the 1996 

merger. 

                                            
2 See, e.g., Union Pac. Corp.––Control & Merger––S. Pac. Rail Corp. (Decision No. 75), FD 

32760 (STB served Oct. 27, 1997) (Board permitted BNSF to serve the R.R. Donnelley & Sons 
Company’s transload facility pursuant to the transload condition imposed in the UP/SP approval 
decision (Decision No. 44) over UP’s objection); Decision No. 81, FD 32760 (STB served Oct. 5, 1998) 
(Board permitted BNSF to serve South Texas Liquid Terminal, Inc., a transload facility located 
within the San Antonio, Tex. switching limits pursuant to the UP/SP-BNSF settlement agreement, 
over UP’s objection); Decision No. 86, FD 32760 (STB served July 12, 1999) (Board permitted BNSF 
to serve Four Star Sugar Co. facility in El Paso, Tex. pursuant to the new facilities condition 
imposed in Decision No. 44); Decision No. 95, FD 32760 (STB served Mar. 4, 2002) (Board provided 
guidance concerning “build-in/build-out” options for shippers to obtain access to an additional rail 
carrier and instructed BNSF and UP to negotiate implementation of the build-in/build-out UP/SP 
merger condition); Decision No. 109, FD 32760 (STB served Jan. 31, 2018) (Board ordered UP to 
permit BNSF to provide rail service to Mission Rail Park at Elmendorf, Texas, again over UP’s 
objection). 
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The Board imposed as a condition of the merger the terms of a settlement 

agreement between UP and BNSF. Id. at 242-43, 246-47, 419. Under the settlement 

agreement, “BNSF [is] to serve all shippers who would otherwise go from two 

directly serving carriers, [UP and SP], to one, [UP]. In essence, the [UP/BNSF 

settlement] agreement [permits] BNSF to replace, to a large extent, the 

competitive service that [was] lost when SP [was] absorbed into UP.” Id. at 

368 (emphasis added).  

As contemplated by Decision No. 44, BNSF and UP restated and amended 

the original settlement agreement in accordance with that decision and subsequent 

Board decisions interpreting the agreement. The Board approved the terms of the 

March 1, 2002 Restated and Amended UP/BNSF Settlement Agreement (“RASA”), 

attached hereto as Exhibit B, in the context of the Board’s oversight review of the 

UP/SP merger. See Union Pac. Corp.—Control & Merger—S. Pac. Rail Corp. 

(General Oversight) (Decision No. 21), 5 S.T.B. 1173, 1174, 1178 (2001).  

Among other things, the RASA ensures that BNSF can access “New Shipper 

Facilities” (defined as “newly constructed rail-served Shipper Facilities”) located 

after the UP/SP merger: (1) at “2-to-1” Points (geographic locations where at least 

one “2-to-1” Shipper Facility was located); and (2) along UP’s lines over which BNSF 

was granted trackage rights (the “Trackage Rights Lines”). The RASA also includes 

an omnibus provision, Section 8(i), confirming “the preservation of competition by 

two rail carriers” for New Shipper Facilities at “2-to-1” Points and “all other 

shippers who had direct competition or competition by means of siting, transload or 

build-in/build-out from only UP and SP pre-merger.” 
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3. Argument 

3.1. The order requested here will allow Colorado Materials to 
benefit from BNSF fulfilling its competition-preserving role 
under the UP/SP merger conditions. 

Colorado Materials should benefit from BNSF access pursuant to the UP/SP 

merger conditions. During the UP/SP merger proceeding, the UP/SP applicants 

claimed that their “basic purpose in entering into the [RASA] was to preserve 

competitive rail service for all 2-to-1 customers of UP and SP.” Decision No. 44, 1 

S.T.B. at 252. The applicants “indicate[d] that, to preserve competitive options for 

such shippers, they identified all 2-to-1 points (i.e., all points at which service is 

provided by UP and by SP, but by no other railroad) and then negotiated trackage 

rights and line sales with BNSF that would provide service to as many of these 

shippers as possible.” Id. (emphasis added). 

In the RASA, “2-to-1” Points are defined as “all geographic locations at which 

at least one “2-to-1” Shipper Facility is located. Such points include, without 

limitation, the points listed . . . [in] Exhibit A to this Agreement.” See Ex. B, RASA 

at 2. Exhibit A of the RASA provides a list of “2-to-1” Points, many of which are 

specific stations or locations, such as Little Rock, AR. See Ex. B, RASA at 50. 

The parties recognized, however, that UP and SP could each serve shippers 

before the merger on certain dual-served rail lines, such as “Points on Sierra 

Blanca-El Paso line” and “Points on paired track from Weso NV to Alazon NV.” See 

Ex. B, RASA at 49 & 50. All points on those lines were designated as “2-to-1” so that 

shippers could receive BNSF service, including New Shipper Facilities locating on 

the dual-served lines. BNSF’s July 2, 2001 Fifth Annual and Cumulative Progress 

Report (relevant excerpts below) described BNSF’s service on the lines (p. 32): 

Corridor Overview. The El Paso Corridor consists of BNSF’s trackage 
and haulage rights between El Paso and Sierra Blanca, TX. All stations 
on UP’s former SP line between El Paso and Sierra Blanca are “2-to-1” 
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points, and BNSF has access to all shipper facilities on industry tracks 
at these points. 
Customer Access. BNSF has identified and confirmed its access to 13 “2- 
to-1” shipper facilities, one existing transload facility, and two new 
shipper facilities on the El Paso Corridor, including the Four Star Sugar 
transload at El Paso, TX. 

The Report further states at page 10 that “[f]orty ‘2-to-1’ shipper facilities are 

located in the state of Nevada at points on the UP and former SP paired track 

between Weso and Alazon, NV.” 

For reasons unknown to BNSF, notwithstanding their clear “2-to-1” status, 

the Cline Mine Industrial Lead and Blewett, TX were not specifically addressed in 

the RASA or the UP/SP merger conditions.3 The Lead is analogous to the dual-

served rail lines listed in Exhibit A of the RASA, where all points on those lines are 

deemed to be “2-to-1” Points and all shippers at those points are deemed to be “2-to-

1” Shippers entitled to BNSF access. 

As the excerpt on the El Paso Corridor establishes, BNSF is entitled to serve 

transloads and New Shipper Facilities on dual-served lines. Any shipper situated on 

the Lead had the ability to receive service from both UP and SP before the UP/SP 

merger, and new shippers locating on the Lead would have had the ability to receive 

two-carrier service but for the merger. See Ex. C, MP/SP Trackage Rts. Agreement 

at Sec. 2 (Nov. 25, 1985). Therefore, the Colorado Materials facility, as a New 

Shipper Facility at a “2-to-1” Point, should be entitled to competitive access by 

BNSF in the same manner as points on the analogous dual-served lines listed in 

Exhibit A of the RASA. 

                                            
3 It is immaterial to the right of Colorado Materials to two-carrier competitive service 

whether there was an existing railroad station or shipper facility on the Lead at the time of the 
merger. It is indisputable that SP and MP could have competed to serve any shipper locating on the 
Lead whether or not there was a station on the line in 1996. The merger eliminated that competition 
(both direct and indirect). The simple fact is that the merger precluded Colorado Materials from 
receiving two-carrier service. The Board should ensure that it can receive that service now. 
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At the core of the UP/SP merger conditions is the requirement that UP 

enable BNSF to fulfill BNSF’s right and responsibility to compete as SP’s 

replacement. Through the omnibus clause of the RASA, Section 8(i), UP and BNSF 

confirmed their intent for “the preservation of competition by two rail carriers” for 

New Shipper Facilities at “2-to-1” Points and “all other shippers who had who had 

direct competition or competition by means of siting, transload or build-in/build-out 

from only UP and SP pre-merger.” 

For the reasons stated above, the Board should issue an order clarifying: (1) 

that all locations on lines that were dual-served by UP and SP prior to the UP/SP 

merger, including the Cline Mine Industrial Lead, are “2-to-1” Points; and (2) that 

the Colorado Materials facility is entitled to BNSF service because it is a New 

Shipper Facility located at a “2-to-1” Point.4 

The requested order would ensure that Colorado Materials and other 

similarly-situated shippers would not suffer a loss of competition and would 

continue to have at least two carrier options after the UP/SP merger. If UP is 

permitted to continue denying Colorado Materials its right to BNSF service, the 

competition-preserving effects of the Board’s carefully-crafted UP/SP merger 

conditions will be at risk. 

3.2. The Board has continuing jurisdiction to resolve issues related 
to the UP/SP merger conditions. 

The Board has jurisdiction and authority to provide BNSF with the limited 

relief requested here. In UP/SP (General Oversight) Decision No. 21, 5 S.T.B. at 

1177-78, the Board stated that, while it was concluding its formal oversight process 

for the UP/SP merger, it retained under 49 U.S.C. § 11327 “continuing authority to 
                                            

4 The RASA broadly defines the term “New Shipper Facilities” to mean “newly constructed 
rail-served Shipper Facilities.” See Ex. B, RASA at 3. Under the RASA, BNSF received access to any 
New Shipper Facility located at “2-to-1” Points or on Trackage Rights Lines. See RASA § 4(b). 
Because the Colorado Materials facility clearly falls within the definition of a “New Shipper Facility” 
under the RASA, BNSF would have access to the facility under the RASA. 
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enter supplemental orders and to modify decisions entered in merger and control 

proceedings under 49 U.S.C. 11323” and that “the conclusion of the formal oversight 

process does not preclude any party from invoking [the Board’s] jurisdiction to 

address any merger-related concerns arising out of [the Board’s] conditions.”5 

Section 15 of the RASA contains a dispute resolution provision that, by 

implication, allows the Board or an arbitrator to hear disputes arising out of its 

terms.6 The provision implies that the Board may, by decision, determine that an 

unresolved dispute or controversy should not be submitted for binding arbitration 

but rather should be resolved by the Board. 

UP and BNSF have previously resolved RASA-related disputes through 

private negotiations, arbitration, and formal Board proceedings. When the parties 

disagree as to the proper forum for a dispute, the Board has decided whether to 

hear the dispute. The Board has established several general principles when 

determining the proper forum for these disputes. First, “a Board proceeding may be 

proper for a dispute with potentially broad implications concerning conditions 

imposed in the UP/SP merger.” Union Pac. Corp.—Control & Merger—S. Pac. Rail 

                                            
5 See also Union Pac. Corp.—Control & Merger—S. Pac. Rail Corp. (Decision No. 109), FD 

32760 (STB served Jan. 31, 2018) (granting a BNSF petition for enforcement of UP/SP merger 
conditions); Canadian Pac. Ry.—Control—Kan. City S. (Decision No. 35), FD 36500, slip op. at 77 
(STB served Mar. 15, 2023) (“The Board has authority to enter supplemental orders enforcing merger 
conditions and to modify prior decisions entered in the merger proceeding both during and after the 
merger oversight period.”) (citing 49 U.S.C. § 11327; Canadian Nat’l Ry.—Control—Ill. Cent., FD 
33556 (Sub-No. 4), Oversight Decision No. 4, slip op. at 3 (STB served Dec. 27, 2001); Decision No. 
35, FD 36500, slip op. at 55 (“[T]he Board is authorized to issue supplemental orders under 49 U.S.C. 
§ 11327, both during the oversight period and afterwards, which may include taking remedial action 
following the transfer of control if warranted.”). “A prior decision may be clarified whenever there 
appears to be a need for a more complete explanation of the action taken therein.” See Union Pac. 
Corp.—Control & Merger—S. Pac. Rail Corp (Decision No. 61), FD 32760, slip op. at 7 (Nov. 19, 
1996). 

6 Section 15 of the RASA provides that, “[e]xcept as otherwise provided by any decision of the 
STB or by separate agreement, unresolved disputes and controversies concerning any of the terms 
and provisions of this Agreement or the application of charges hereunder shall be submitted for 
binding arbitration under [the] Commercial Arbitration Rules of the American Arbitration 
Association which shall be the exclusive remedy of the parties.” Ex. B, RASA at Section 15 (emphasis 
added).  



12 
 

Corp. (Decision No. 108), FD 32760, slip op. at 3 (STB served May 5, 2017). Second, 

“[i]t is the Board’s responsibility to determine whether the conditions it has imposed 

in merger proceedings are being properly implemented in a manner consistent with 

the public policy underlying those conditions.” Id. Third, “arbitration is preferable 

for the resolution of disputed factual matters where the parties have agreed in 

advance to pursue this approach.” Union Pac. Corp.—Control & Merger—S. Pac. 

Rail Corp. (Decision No. 86), 4 S.T.B. 303, 309 (1999). In accordance with these 

principles, the Board has previously resolved several UP/SP merger disputes itself 

rather than allowing the disputes to be privately arbitrated.7 

This Petition concerns the type of dispute that the Board has previously 

resolved in a public administrative proceeding. Here, “no material facts appear to be 

in dispute,” the dispute has “potentially broad implications concerning conditions 

imposed in the UP/SP merger,” and the dispute clearly “raises important issues 

related to the preservation of pre-merger rail competition.” Decision No. 108, FD 

32760, slip op. at 3. 

As described above, the dispute centers on clarifying the right of shippers 

situated on lines dually served by UP and SP pre-merger to continue to enjoy the 

direct and indirect competition existing at the time of the merger, which could have 

broad implications for other similarly-situated facilities. BNSF’s request is limited 

and is similar to other orders the Board has had to issue to ensure UP complies 

with the UP/SP merger conditions. See, e.g., Decision No. 89 (Board clarified that a 

                                            
7 See Decision No. 108, FD 32760, slip op. at 3 (the Board exercised its discretion to hear a 

dispute about BNSF’s ability to serve a shipper under the RASA because it “raise[d] important issues 
related to the preservation of pre-merger rail competition,” and because “no material facts appear[ed] 
to be in dispute”); Union Pac. Corp.—Control & Merger—S. Pac. Rail Corp. (Decision No. 96), 6 
S.T.B. 210, 213 (2002) (the Board determined that it should resolve a dispute about the mechanism 
for adjusting the fees applicable to the trackage rights that BNSF acquired in connection with the 
UP/SP merger, because of the “broad implications” to the UP/SP merger conditions); Decision No. 86, 
4 S.T.B. at 306, n.9 (the Board used the “broad implications” reasoning to resolve a dispute related to 
the scope of the “new facilities” UP/SP merger condition.). 
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shipper’s facility was covered by the RASA’s omnibus clause and that BNSF was 

entitled to provide competitive service to the facility under the clause). Such an 

order will allow Colorado Materials to have competitive two-carrier service, as 

requested by the shipper, as envisioned by the RASA, and as contemplated by the 

Board. Without Board intervention, UP will continue to disregard the UP/SP 

merger conditions and will deprive Colorado Materials of the direct and indirect 

competition that it would have enjoyed but for the UP/SP merger. 

The Board itself should determine how the agreement that allowed BNSF to 

fulfill the Board’s competitive objectives in the UP/SP merger should apply under 

those circumstances. Doing so not only would preserve the Board’s authority over its 

merger conditions, but also would allow shippers and other parties to participate 

and provide the Board with their views. Moreover, BNSF has established here that 

the Board must act in this particular matter in order to preserve pre-merger rail 

competition on the Cline Mine Industrial Lead. Accordingly, if there is a question 

regarding the dispute’s forum, the Board should retain this matter rather than 

allowing it to be decided by an arbitrator. 

4. Conclusion 

For the reasons stated above, BNSF requests that the Board issue an order 

clarifying: (1) that all locations on lines that were dual-served by UP and SP prior to 

the UP/SP merger, including the Cline Mine Industrial Lead, are “2-to-1” Points; 

and (2) that the Colorado Materials facility is entitled to BNSF service because it is 

a New Shipper Facility located at a “2-to-1” Point. 
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Tyler R. White 
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03/01/02 

REST ATED AND AMENDED AGREEMENT 

This Restated and Amended Agreement ("Agreement") is entered into this _ day of 

March, 2002, between UNION PACIFIC RAILROAD COMPANY ("UP"), a Delaware 

corporation, and THE BURLINGTON NORTHERN AND SANTA FE RAIL WAY COMPANY 

("BNSF"), a Delaware corporation. 

WITNESSETH: 

WHEREAS, UP and BNSF entered into an agreement dated September 25, 1995, as 

amended by supplemental agreements dated November 18, 1995, and June 27, 1996 

(collectively, the "1995 Agreement"), in connection with UP's acquisition of Southern Pacific 

Rail Corporation and its affiliates ("SP") in Finance Docket No. 32760, Union Pacific 

Corporation, Union Pacific Railroad Company, and Missouri Pacific Railroad Company -­

Control and Merger -- Southern Pacific Rail Corporation, Southern Pacific Transportation 

Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio 

Grande Western Railroad Company; 

WHEREAS, the Surface Transportation Board ("STB") approved the common control 

and merger of UP and SP in Decision No. 44 in Finance Docket No. 32760 (served August 12, 

1996) and in so doing imposed certain conditions on UP and SP, including, as modified by the 

STB, the April 18, 1996 settlement agreement among UP, BNSF and the Chemical 

Manufacturers Association (the "CMA Agreement"); 

WHEREAS, as a part of its oversight of the UP/SP merger in Finance Docket Nos. 

32760,32760 (Sub-No. 21), and 32760 (Sub-No. 26), the STB has modified and clarified certain 

of the conditions it imposed in Decision No. 44; 



WHEREAS, UP and BNSF entered into a Term Sheet Agreement dated February 12, 

1998 (the "Term Sheet Agreement"), pursuant to which UP and BNSF agreed to the joint 

ownership of the line of railroad between Dawes, TX and Avondale, LA, which joint ownership 

was effected by separate agreement dated September 1, 2000 (the "TX-LA Line Sale 

Agreement"); 

WHEREAS, UP and BNSF have reached agreement with respect to the implementation 

of the conditions imposed by the STB on the UP/SP merger, as modified and clarified, and 

certain other matters relating to their rights and obligations under the 1995 Agreement, the CMA 

Agreement, the Term Sheet Agreement and the TX-LA Line Sale Agreement; and 

WHEREAS, UP and BNSF now wish to amend and restate the 1995 Agreement to 

incorporate the conditions imposed by the STB on the UP/SP merger (including the CMA 

Agreement, as modified by the STB) and the agreements they have reached relating to those 

conditions and other related matters. 

NOW, THEREFORE, the parties agree to amend and restate the 1995 Agreement as 

follows: 

DEFINITIONS 

For purposes of this Agreement, the following definitions and terms shall apply: 

Shipper Facilities shall mean all existing or new shipper or receiver facilities, including 

transload facilities as well as rail car storage and car service and repair facilities not owned, 

leased or operated by UP. 

"2-to-l" Points shall mean all geographic locations at which at least one "2-to-l" Shipper 

Facility is located. Such points include, without limitation, the points listed in Section 8(i) of 

and on Exhibit A to this Agreement. The boundaries for such "2-to-l" Points shall be deemed to 
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include all areas within the switching limits of the locations as described in Section 9(g) of this 

Agreement. 

"2-to-l" Shipper Facilities shall mean all Shipper Facilities that were open to both UP 

and SP, whether via direct service or via reciprocal switching, joint facility or other 

arrangements, and no other railroad when the 1995 Agreement was executed, regardless of how 

long ago the shipper or receiver at that facility may have shipped or received, or whether the 

shipper or receiver at that facility ever shipped or received, any traffic via either UP or SP. The 

"2-to-l Point Identification Protocol" between the parties attached hereto as Exhibit E shall 

govern the process for identifying "2-to-l" Shipper Facilities open to BNSF as a result of the 

conditions imposed on the UP/SP merger. 

New Shipper Facilities shall mean: (i) existing Shipper Facilities constructing trackage 

for accessing rail service for the first time; and (ii) newly constructed rail-served Shipper 

Facilities. New Shipper Facilities shall also mean previously-served Shipper Facilities that begin 

to ship by rail again where (i) there has been a change of owner or lessee, and (ii) the use of the 

facility is actually different in nature and purpose from the facility's prior use (~, there has 

been a change in the type of products shipped from or received at the facility). New Shipper 

Facilities shall not include expansion of or additions to an existing rail-served Shipper Facility, 

but do include (1) Shipper Facilities which, on September 25, 1995, were being developed or for 

which land had been acquired for that purpose in contemplation of receiving rail service by both 

UP and SP, and (2) Transload Facilities located after September 11, 1996, including those owned 

or operated by BNSF. 

Trackage Rights Lines shall mean the lines over which BNSF has been granted trackage 

rights pursuant to this Agreement, but shall not include any other lines over which UP /SP grants 
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BNSF trackage rights ("Overhead Trackage Rights") solely (i) to facilitate the parties' operation 

over Trackage Rights Lines, (ii) to permit BNSF's operation between a mutually-agreed upon 

BNSF junction point and points listed or described in Section 8(i) of this Agreement, or (iii) to 

permit BNSF's operation between a mutually-agreed upon BNSF junction point and a build­

in/build-out line pursuant to Sections 4(a), 6(c) and 8(1) of this Agreement. The mutually-agreed 

upon junction point will be selected with the objective of minimizing the operating 

inconvenience to UP, consistent with ensuring that BNSF can provide competitive service. 

BNSF acknowledges that it shall not have the right to serve any existing or New Shipper Facility 

on a line over which BNSF has been granted Overhead Trackage Rights unless such right is 

specified in this Agreement or in any agreement implementing the Overhead Trackage Rights or 

unless BNSF has the right to serve a build-inlbuild-out line on such Overhead Trackage Rights 

line pursuant to the CMA Agreement or the conditions imposed on the UP/SP merger. All 

Overhead Trackage Rights Lines, as of the date of the execution hereof, are listed in Exhibit F to 

this Agreement, which exhibit may be amended and replaced from time to time by a new exhibit 

signed and dated by the parties. New Shipper Facilities shall be deemed to be "on" a Trackage 

Rights Line if the facility is either (1) adjacent to a Trackage Rights Line or (2) adjacent to a 

spur, an industrial track, or a yard that is itself served by such Trackage Rights Line. New 

Shipper Facilities are not "on" a Trackage Rights Line if they can be accessed only via a 49 

U.S.C. 10901 "line of railroad" which is not a Trackage Rights Line. 

Transload Facilities shall mean Shipper Facilities other than automotive or intermodal 

facilities or team tracks where freight is transferred from one railcar to another or from one mode 

to another (short term incidental storage may also occur) as defined by the STB in its decisions 
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in Finance Docket No. 32760. An "Existing Transload Facility" is a Transload Facility which 

was in existence on September 25, 1995. 

1. Western Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP's line between Denver, CO and Salt Lake City, UT; 

• UP's line between Salt Lake City and Ogden, UT; 

• SP's line between Ogden and Little Mountain, UT; 

• UP's line between Salt Lake City and Alazon, NV; 

• UP's and SP's lines between Alazon and Weso, NV; 

• SP's line between Weso, and Oakland, CA via SP's line between 

Sacramento, CA and Oakland referred to as the "Cal-P" (subject to traffic 

restrictions as set forth in Section 1 (g)); 

• Overhead Trackage Rights on SP's line between Binney Junction, CA and 

Roseville, CA in the vicinity of SP MP 106.6; 

• SP's line between Elvas (Elvas Interlocking) and Stockton, CA (subject to 

traffic restrictions as set forth in Section 1 (g) and also excluding any trains 

moving over the line between Bieber and Keddie, CA purchased by BNSF 

pursuant to Section 2(a) of this Agreement); 

• UP's line between Weso and Stockton, CA; and 

• SP's line between Oakland and San Jose, CA. 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-l" Shipper Facilities and Existing Transload 
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Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facilities located 

subsequent to UP's acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facilities located subsequent to UP's acquisition of control of SP on 

the Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. BNSF shall also receive the right to 

interchange with: the BHP Nevada Railroad Company at Shafter, NV; the Utah Railway 

Company at Utah Railway Junction, UT; Grand Junction, CO; and Provo, UT; the Utah Central 

Railway Company at Ogden; the Salt Lake, Garfield and Western at Salt Lake City; and the Salt 

Lake City Southern Railroad Company at Salt Lake City. BNSF shall also receive the right to 

utilize in common with UP/SP, for normal and customary charges, SP's soda ash Transload 

Facilities in Ogden and Salt Lake City. BNSF shall also have the right to access any shipper­

owned soda ash Transload Facilities in Ogden and Salt Lake City and to establish its own soda 

ash Transload Facilities along the Trackage Rights Lines. BNSF shall have the same access as 

UP to all "2-to-l" Shipper Facilities and "2-to-l" Points between Salt Lake City, UT, and SP 

MP 755.1 north of Woods Cross, UT. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 
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sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 1 (c) above, of the manner by which it proposes such service be provided and 
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the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves of BNSF' s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) For Reno area intermodal traffic, BNSF may use SP's intermodal ramp at Sparks, 

NV with UP/SP providing intermodal terminal services to BNSF for normal and customary 

charges. If expansion of SP's Sparks intermodal facility is required to accommodate the 

combined needs of UP/SP and BNSF, then the parties shall share in the cost of such expansion 

on a pro rata basis allocated on the basis of the relative number of lifts for each party in the 12-

month period preceding the date construction begins. If for any reason UP/SP vacates its Sparks 

intermodal facility, BNSF (i) may vacate the facility and independently establish one of its own, 

or (ii) shall be permitted by UP/SP to continue to occupy the Sparks facility upon entry into an 

agreement with UP/SP containing normal and customary terms and conditions (including, 

without limitation, rental) for the use of similar facilities. If UP elects to offer the Sparks 

intermodal ramp property for sale to a third party and/or receives an offer UP is willing to accept, 
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UP will offer to sell the property to BNSF on the same terms and conditions as are applicable to 

the third party. BNSF shall have thirty (30) days in which to advise UP whether or not it will 

buy the property on those terms. In the event BNSF declines to buy the property on those terms 

or fails to advise UP of its intentions within thirty (30) days, BNSF's right of first refusal will be 

extinguished, and UP may sell the property to the third party. BNSF will then be required to 

vacate the property within six (6) months, and UP's obligation to furnish BNSF with intermodal 

terminal services and access to a UP intermodal facility in the Sparks/Reno area will be 

extinguished. 

(f) Except as otherwise herein provided, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) BNSF may operate only the following trains on SP's "Cal-P" line between 

Sacramento and Oakland: (i) intermodal and automotive trains composed of over ninety percent 

(90%) multi-level automobile equipment and/or flat cars carrying trailers and containers in single 

or double stack configuration and (ii) one overhead through manifest train of carload business 

per day in each direction. These BNSF manifest trains may be either 1-5 Corridor or Central 

Corridor trains. On the Donner Pass line between Sacramento and Weso, BNSF may operate 

only intermodal and automotive trains as described in clause (i) and one overhead through 

manifest train of carload business per day in each direction. The manifest trains must be 

equipped with adequate motive power to achieve the same horsepower per trailing ton as 

comparable UP /SP manifest trains. BNSF may use helpers on these trains only if comparable 

UP /SP manifest trains use helpers; BNSF must provide the helper service. The restrictions set 

forth in this section do not apply to local trains serving Shipper Facilities to which BNSF has 
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access on the identified lines, and such trains shall not be considered in determining whether 

BNSF is in compliance with such restrictions. If UP grants its prior concurrence, BNSF's 

overhead through manifest trains shall be allowed to set out and pick up traffic to or from 

intermediate points on the identified lines. 

(h) At BNSF's request, UP/SP shall provide train and engine crews and required 

support personnel and services in accordance with UP/SP's operating practices necessary to 

handle BNSF trains moving between Salt Lake City and Oakland. UP/SP shall be reimbursed 

for providing such employees on a cost plus reasonable additives basis and for any incremental 

cost associated with providing employees such as lodging or crew transportation expense. BNSF 

must also give UP/SP reasonable advance notice of its need for employees in order to allow 

UP/SP time to have adequate trained crews available. All UP/SP employees engaged in or 

connected with the operation of BNSF' s trains shall, solely for purposes of standard joint facility 

liability, be deemed to be "sole employees" ofBNSF. IfUP/SP adds to its labor force to comply 

with a request or requests from BNSF to provide employees, then BNSF shall be responsible for 

any labor protection, guarantees or reserve board payments for such incremental employees 

resulting from any change in BNSF operations or traffic levels. 

(i) UP/SP agree that their affiliate Central California Traction Company shall be 

managed and operated so as to provide BNSF non-discriminatory access to industries on its line 

on the same and no less favorable basis as provided UP and SP. 

G) If BNSF desires to operate domestic high cube double stacks over Donner Pass, 

then BNSF shall be responsible to pay for the cost of achieving required clearances. UP/SP shall 

pay BNSF one-half of the original cost of any such work funded by BNSF (including per annum 

interest thereon calculated in accordance with section 9(c)(v) of this Agreement) if UP/SP 
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subsequently decides to begin moving domestic high cube double stacks over this route. If 

UP/SP initiates and funds the clearance program, then BNSF shall pay one half of the original 

cost (including per annum interest thereon calculated in accordance with section 9(c)(v) of this 

Agreement) at such time as BNSF begins to use the line for domestic high cube double stacks. 

(k) BNSF agrees to waive its right under Section 9 of the Agreement dated April 13, 

1995, and agreements implementing that agreement to renegotiate certain compensation terms of 

such agreement in the event of a merger, consolidation or common control of SP by UP. BNSF 

also agrees to waive any restrictions on assignment in the 1990 BN-SP agreement covering 

trackage rights between Kansas City and Chicago. 

2. 1-5 Corridor 

(a) UP/SP shall sell to BNSF UP's line between Bieber and Keddie, CA. UP/SP shall 

retain the right to use the portion of this line between MP 0 and MP 2 for the purpose of turning 

equipment. UP/SP shall pay BNSF a normal and customary trackage rights charge for this right. 

(b) BNSF shall grant UP/SP overhead trackage rights on BN's line between Chemult 

and Bend, OR for rail traffic of all kinds, carload and intermodal, for all commodities. 

(c) The parties will, under the procedures established in Section 9(f) of this 

Agreement, establish a proportional rate agreement incorporating the terms of the "Term Sheet 

for UP/SP-BNSF Proportional Rate Agreement Covering 1-5 Corridor" attached hereto as 

Exhibit B. 

3. Southern California Access 

(a) UP/SP shall grant access to BNSF to serve all "2-to-1" Shipper Facilities in 

Southern California at the points listed on Exhibit A to this Agreement. 

(b) UP /SP shall grant to BNSF trackage rights on the following lines: 

• UP's line between Riverside and Ontario, CA; and 
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• UP's line between Basta, CA and Fullerton and La Habra, CA. 

(c) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-1" Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP's acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP's acquisition of control of SP on the 

Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. 

(d) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP /SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's 

prior agreement the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(e) BNSF shall grant UP/SP overhead trackage rights on Santa Fe's line between 

Barstow (including both legs of the wye) and Mojave, CA. 

(f) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall work with BNSF to facilitate access by BNSF to the Ports of Los 

Angeles and Long Beach, CA. Other than as legally precluded, UP/SP shall (a) extend the term 

of the present agreement dated November 21, 1981, to continue until completion of Alameda 

Corridor, (b) amend that agreement to apply to all carload and intermodal traffic, and (c) grant 

BNSF the right to invoke such agreement to provide loop service utilizing UP's and Santa Fe's 

13 



lines to the Ports at BNSF's option to allow for additional operating capacity. UP/SP's 

commitment is subject to available capacity. Any incremental capacity related projects 

necessary to accommodate BNSF traffic shall be the sole responsibility of BNSF. 

(h) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 3( d) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves of BNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

4. South Texas Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• UP's line between Ajax and San Antonio, TX; 
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• UP's line between Houston (Algoa) and Brownsville, TX (with parity and 

equal access to the Mexican border crossing at Brownsville); 

• UP's line between Odem and Corpus Christi, TX; 

• UP's line between Ajax and Sealy, TX; 

• SP's line between San Antonio and Eagle Pass, TX (with parity and equal 

access to the Mexican border crossing at Eagle Pass); 

• UP's line between Craig Junction and SP Junction, TX (Tower 112) via 

Track No.2 through Fratt, TX; 

• SP's line between SP Junction (Tower 112) and Elmendorf, TX; 

• SP's line in San Antonio between SP Tower 105 and SP Junction (Tower 

112); 

• Overhead Trackage Rights on SP's Port Lavaca Branch, between Placedo 

and Port Lavaca, TX, for the purpose of reaching a point of build-inlbuild­

out to/from Union Carbide Corporation's ("UCC") facility at North 

Seadrift, TX. UP/SP shall p~rmit BN/Santa Fe or UCC to construct and 

connect to the Port Lavaca Branch, at their expense, a build-inlbuild-out 

line. BN/Santa Fe or UCC shall have the right to purchase for net 

liquidation value all or any part of the Port Lavaca Branch that UP/SP may 

abandon; 

• UP's line between Kerr (connection to Georgetown RR) and Taylor, TX; 

• Overhead Trackage Rights on UP's line between Round Rock and 

McNeil, TX for the purpose of interchanging with the Capital Metro 

Transit Authority, its successors or agent; 
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• UP's line between Temple and Waco, TX; 

• UP's line between Temple and Taylor, TX; 

• UP's line between Taylor and Smithville,TX; and 

• SP's line between EI Paso and Sierra Blanca, TX. 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-1" Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement and City Public Service Board of San 

Antonio, Texas Elmendorf facilities listed on Exhibit A to this Agreement, (ii) any New Shipper 

Facility located subsequent to UP's acquisition of control of SP at points listed on Exhibit A to 

this Agreement, and (iii) any New Shipper Facility located subsequent to UP's acquisition of 

control of SP on the Trackage Rights Lines. BNSF shall also have the right to establish and 

exclusively serve intermodal and auto facilities at points listed on Exhibit A to this Agreement 

and at points identified or described in Section 8(i) of this Agreement. BNSF shall also have the 

right to interchange with: the Texas Mexican Railway Company at Corpus Christi and 

Robstown, TX; the Georgetown Railroad at Kerr; Transportacion Ferroviaria Mexicana ("TFM") 

at Brownsville (Matamoros, Mexico); Ferrocarril Mexicano ("FXE") at Eagle Pass; and the 

operator of SP's former line between Giddings and Llano at McNeil, TX. BNSF's access and 

interchange rights at Corpus Christi and Brownsville shall be at least as favorable as SP had on 

September 25, 1995. BNSF shall have direct access to the Port of Brownsville, the Brownsville 

and Rio Grande International Railroad, and the TFM. UP will designate a yard in Brownsville 

for sale to BNSF at such time as BNSF establishes its own trackage rights operations into 

Brownsville and at such time as the connection between UP and SP as a part of the Brownsville 
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relocation project is completed. In the event UP/SP determines to cease operations in the SP 

East Yard at San Antonio, TX, UP/SP will give first consideration to BNSF for taking over 

operation of the East Yard pursuant to a mutually-agreeable arrangement. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to Section 9(c)(v) of this Agreement. The geographic limits within which (x) 

New Shipper Facilities shall be open to BNSF service at points listed on Exhibit A to this 

Agreement and (y) BNSF shall have the right to establish and exclusively serve intermodal and 
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auto facilities at points listed in Section 8(i) of and on Exhibit A to this Agreement shall 

generally correspond to the territory within which, prior to the merger of UP and SP, a new 

shipper or receiver could have constructed a facility that would have been open to service by 

both UP and SP either directly or through reciprocal switch. Where switching districts have been 

established, such districts (as described in Section 9(g)) shall be presumed to establish these 

geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 4( c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves ofBNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 
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(e) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(f) In lieu of BNSF's conducting actual trackage rights operations between Houston, 

Corpus Christi, Harlingen and Brownsville, TX (including TFM interchange), UP/SP agrees, 

upon request by BNSF, to handle BNSF's business on a haulage basis for the fee called for by 

Section 8(m) of this Agreement. UP/SP shall accept, handle, switch and deliver traffic moving 

under haulage without any discrimination in promptness, quality of service, or efficiency in favor 

of comparable traffic moving in UP/SP's account. 

(g) UP/SP shall sell to BNSF UP's line between Dallas and Waxahachie, TX with UP 

retaining trackage rights to exclusively serve local industries on the Dallas-Waxahachie line. 

(h) Upon the effectiveness of the trackage rights to Eagle Pass under this section, 

BNSF's right to obtain haulage services from UP/SP to and from Eagle Pass pursuant to the 

agreement between BNSF and SP dated April 13, 1995 and subsequent haulage agreement 

between those parties shall no longer apply, provided BNSF shall continue to have the right to 

use trackage at or near Eagle Pass as specified in that agreement for use in connection with 

trackage rights under this Agreement. 

5. Eastern Texas - Louisiana Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP's line between Houston and Iowa Junction in Louisiana, which 

trackage rights have been amended by the Term Sheet Agreement and the 

TX-LA Line Sale Agreement implementing UP's and BNSF's joint 

ownership of SP's line between Dawes, TX and Avondale, LA; 
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• SP's line between Beaumont and Port Arthur, TX; 

• SP's line between Dayton and Baytown and East Baytown, TX; 

• SP's Channelview Spur which connects to the SP's line between Houston 

and Iowa Junction near Sheldon, TX for the purpose, inter alia, of 

reaching a point of build-inlbuild-out to/from the facilities of Lyondell 

Petrochemical Company and Arco Chemical Company at Channelview, 

TX. UP/SP shall permit BN/Santa Fe or one or both shippers to construct 

and connect to SP's Channelview Spur, at their expense, a build-inlbuild­

out line. BN/Santa Fe or the shippers shall have the right to purchase for 

net liquidation value all or any part of the Channelview Spur that UP/SP 

may abandon; 

• SP's line between Mallard Junction and Harbor, LA; 

• SP's line near Avondale (SP MP 14.94 and West Bridge Junction (SP MP 

9.97); 

• UP's Main Line No. 1 from UP MP 14.29 to MP 14.11 including 

crossover to SP's main line and UP's MP 10.38 to MP 10.2; and 

• UP's line between West Bridge Junction (UP MP 10.2) and UP's 

Westwego, LA intermodal facility (approximately UP MP 9.2). 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-l" Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP's acquisition of control of SP at points listed on Exhibit A to this Agreement, 
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and (iii) any New Shipper Facility located subsequent to UP's acquisition of control of SP on the 

Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intennodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Lake Charles, Rose Bluff and West 

Lake, LA, and traffic of shippers open to SP and KCS at West Lake Charles. BNSF shall also 

have the right to interchange with: the Acadiana Railway Company at Crowley, LA; and the 

Louisiana & Delta Railroad, Inc. at Lafayette, Raceland and Schreiver, LA. BNSF shall also 

have the right to interchange with and have access over the New Orleans Public Belt Railroad at 

West Bridge Junction, LA. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement reciprocal switching where, at the time BNSF 

service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 5( c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves ofBNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 
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for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) UP/SP shall grant BNSF the right to use SP's Bridge 5A at Houston, Texas. 

(£) Except as otherwise provided herein, trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall sell to BNSF UP's Main Line No.1 between MP 14.11 and 10.38, 

UP's Westwego intermodal terminal, SP's old Avondale Yard (together with the fueling and 

mechanical facilities located thereon) as shown on Exhibit C; and SP's Lafayette Yard. 

6. Houston, TX-Valley Junction, IL Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP's line between Houston, TX and Fair Oaks, AR via Cleveland and Pine 

Bluff, AR; 

• UP's line between Fair Oaks and Bridge Junction, AR; 

• SP's line between Brinkley and Briark, AR; 

• UP's line between Pine Bluff and North Little Rock, AR 

• UP's line between Houston and Valley Junction, IL via Palestine, TX; 

• SP's line between Fair Oaks and Illmo, MO via Jonesboro, AR and Dexter 

Junction, MO; and 
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• UP's line between Fair Oaks and Bald Knob, AR. 

(b) In lieu of conducting actual operations between Pine Bluff and North Little Rock, 

AR, UP/SP agrees, upon request of BNSF, to handle BNSF's business on a haulage basis for the 

fee called for by Section S(m) of this Agreement. 

(c) BNSF shall have the right to transport unit coal trains (i) over the Trackage Rights 

Lines to and from a point of build-inlbuild-out to and from Entergy Services, Inc.'s plant at 

White Bluff, AR if and when such a build-inlbuild-out line is constructed by an entity other than 

UP /SP to connect such plant with an SP line, and (ii) to and from Entergy Services, Inc.' s plant 

at White Bluff (1) by entering and exiting the Trackage Rights Lines at Jonesboro and Hoxie, 

AR, respectively, and/or (2) by utilization ofBNSF's line via Memphis, TN. 

(d) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-l" Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP's acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP's acquisition of control of SP on the 

Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section SCi) of this Agreement. In addition to the other restrictions and 

limitations set forth herein, as to UP's and SP's lines between Memphis and Valley Junction, IL: 

(1) BNSF shall not have the right to enter or exit at intermediate points north of Bald Knob and 

Fair Oaks, AR; and (2) BNSF traffic is limited to traffic that moves through, originates in, or 

terminates in Texas or Louisiana. These two restrictions do not apply to traffic moving to or 
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from Shipper Facilities in the Houston-Memphis-St. Louis Corridor to which BNSF has access 

pursuant to this Section 6( d) or Section 8(i) below. The two restrictions also do not apply to the 

traffic that BNSF is permitted to handle pursuant to the remaining provisions of this Section 6( d), 

which remains subject to all other conditions and restrictions. BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Texarkana, TXJ AR, and Shreveport, 

LA, to and from the Memphis BEA (BEA 73), but not including proportional, combination or 

Rule 11 rates via Memphis or other points in the Memphis BEA. In the Houston-Memphis-St. 

Louis corridor, BNSF shall have the right to move some or all of its traffic via trackage rights 

over either the UP line or the SP line, at its discretion, for operating convenience. BNSF shall 

also have the right to interchange: with the Little Rock and Western Railway at Little Rock, AR; 

the Little Rock Port Authority at Little Rock, AR; KCS at Shreveport, LA and Texarkana, 

TXJ AR, for movements of traffic originated by KCS at or delivered by KCS to shippers or 

receivers at Lake Charles, West Lake, or West Lake Charles, LA; with KCS (y) at Shreveport, 

LA for movements of loaded and empty coal trains moving to and from Texas Utilities Electric 

Company's Martin Lake generating station, and (z) at Texarkana, TXJAR for movements of 

empty coal trains returning from Texas Utilities Electric Company's Martin Lake generating 

station; and with the Texas Northeastern Railroad at Texarkana, TX for the sole purpose of 

moving BNSF traffic to and from Shipper Facilities at Defense, TX. 

(e) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 
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initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(f) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 
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any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subj ect to Section 6( e) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves of BNSF' s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(g) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intennodal, for all 

commodities. 

(h) BNSF shall grant to UP/SP overhead trackage rights on BN's line between West 

Memphis and Presley Junction, AK. UP/SP shall be responsible for upgrading this line as 

necessary for its use. If BNSF uses this line for overhead purposes to connect its line to the 

trackage rights lines, BNSF shall share in one-half of the upgrading cost. 

7. St. Louis Area Coordinations 

(a) UP/SP agree to cooperate with BNSF to facilitate efficient access by BNSF to 

other carriers at and through St. Louis via The Alton & Southern Railway Company ("A&S"). If 
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BNSF requests, UP/SP agree to construct or cause to be constructed for the use of both BNSF 

and UP/SP a faster connection between the BN and UP lines at Grand A venue in St. Louis, MO 

and a third track from Grand Avenue to near Gratiot Street Tower at the sole cost and expense of 

BNSF. Upon completion of such construction, UP/SP shall grant to BNSF overhead trackage 

rights on UP's line between Grand Avenue and Gratiot Street. 

(b) UP wishes to secure dispatching authority for the MacArthur Bridge across the 

Mississippi River at St. Louis. Dispatching is currently controlled by the Terminal Railroad 

Association of St. Louis (ftTRRAft). BNSF agrees that it will cause its interest on the TRRA 

Board or any shares it owns in the TRRA to be voted in favor of transferring dispatching control 

of the MacArthur Bridge to UP if such matter is presented to the TRRA Board or its shareholders 

for action. Such dispatching shall be performed in a manner to ensure that all users are treated 

equally. 

(c) If BNSF desires to use the A&S Gateway Yard, upon transfer of MacArthur 

Bridge dispatching to UP, UP/SP shall assure that charges assessed by the A&S to BNSF for use 

of Gateway Yard are equivalent to those assessed other non-owners of A&S. 

(d) UP/SP and BNSF agree to provide each other reciprocal detour rights between 

Bridge Junction-West Memphis and St. Louis in the event of flooding, subject to the availability 

of sufficient capacity to accommodate the detour. 

(e) UP/SP shall provide BNSF Overhead Trackage Rights over UP/SP's Jefferson 

City Subdivision between MP 34.8 near Pacific, MO and MP 43.8 near Labadie, MO for the 

purpose of accessing Ameren UE's facility at Labadie. BNSF shall have the right to serve all 

"2-to-l" Shipper Facilities, New Shipper Facilities and Existing Transload Facilities at Labadie. 
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8. Additional Rights 

(a) UP/SP shall grant BNSF overhead trackage rights on SP's line between 

Richmond and Oakland, CA for rail traffic of all kinds, carload and intermodal, for all 

commodities to enable BNSF to connect via -SP's line with the Oakland Terminal Railroad 

("OTR") and to access the Oakland Joint Intermodal Terminal ("JIT"), or similar public 

intermodal facility, at such time as the JIT is built. BNSF shall pay 50% of the cost (up to 

$2,000,000 maximum) for upgrading to mainline standards and reverse signaling of SP's No. 1 

track between Emeryville (MP 8) and Stege, CA (MP 13.1). Compensation for these trackage 

rights shall be at the rate of 3.48 mills per ton mile for business moving in the "1-5 Corridor," 3.1 

mills per ton mile on all other carload and intermodal business, and 3.0 mills per ton mile for 

bulk business (as defined in Section 9(a) of this Agreement) escalated in accordance with the 

provisions of Section 12 of this Agreement. UP /SP shall assess no additional charges against 

BNSF for access to the JIT and the OTR. 

(b) BNSF shall waive any payment by UP/SP of the Seattle Terminal 5 access charge. 

(c) BNSF shall grant to UP overhead trackage rights on BN's line between Saunders, 

WI and access to the MERC dock in Superior, WI. 

(d) BNSF shall grant UP the right to use the Pokegama connection at Saunders, WI 

(i.e., the southwest quadrant connection at Saunders including the track between BN MP 10.43 

and MP 11.14). 

(e) BNSF shall waive SP's requirement to pay any portion of the Tehachapi tunnels 

clearance improvements pursuant to the 1993 Agreement between Santa Fe and SP. 

(1) BNSF shall allow UP to exercise its rights to use the Hyundai lead at Portland 

Terminal 6 without any contribution to the cost of constructing such lead. 
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(g) BNSF shall allow UP/SP to enter or exit SP's Chicago-Kansas City-Hutchinson 

trackage rights at Buda, Earlville, and west of Edelstein, IL. UP/SP shall be responsible for the 

cost of any connections required. 

(h) BNSF will amend the agreement dated April 13, 1995, between BNSF and SP to 

allow UP/SP to enter and exit Santa Fe's line solely for the purposes of permitting UP/SP or its 

agent to pick up and set out interchange business, including reciprocal switch business at 

Newton, KS, and switching UP industries at that point. 

(i) It is the intent of the parties that this Agreement result in the preservation of 

competition by two rail carriers for (a) all "2-to-l" Shipper Facilities at points listed on Exhibit A 

to this Agreement and (b) all other shippers who had direct competition or competition by means 

of siting, transload or build-inlbuild-out from only UP and SP pre-merger. 

The parties recognize that some "2-to-l" Shipper Facilities, Existing Transload Facilities, 

and New Shipper Facilities at "2-to-l" Points will not be able to avail themselves of BNSF 

service by virtue of the trackage rights and line sales contemplated by this Agreement. For 

example, "2-to-l" Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities 

located at points between Niles Junction and the end of the joint track near Midway (including 

Livermore, CA, Pleasanton, CA, Radum, CA, and Trevamo, CA), Lyoth, CA, Lathrop, CA, 

Turlock, CA, South Gate, CA, Tyler, TX, Defense, TX, College Station, TX, Great Southwest, 

TX, Victoria, TX, Sugar Land, TX, points on the former Galveston, Houston & Henderson 

Railroad served only by UP and SP, Opelousas, LA and Herington, KS are not accessible under 

the trackage rights and line sales covered by this Agreement. Accordingly, UP/SP and BNSF 

agree to enter into arrangements under which, through trackage rights, haulage, ratemaking 

authority or other mutually acceptable means, BNSF will be able to provide competitive service 
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to "2-to-l" Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities at the 

foregoing points and at other "2-to-l" Points not along a Trackage Rights Line. 

G) BNSF shall have the right to interchange with any short-line railroad which, prior 

to the Effective Date of this Agreement, could interchange with both UP and SP and no other 

railroad. 

(k) BNSF shall also have the right to interchange with any short-line railroad that 

constructs a new line to and establishes an interchange on a Trackage Rights Line subsequent to 

UP's acquisition of control of SP; PROVIDED, HOWEVER, that the short-line railroad must be 

a Class II or Class III railroad neither owned nor operated by BNSF or any BNSF affiliate. In 

addition, the new rail line must be either (i) an extension of an existing Class II or Class III 

carrier that does not connect with UP or (ii) a new Class II or Class III carrier. BNSF shall not 

be entitled to interchange traffic with a Class II or Class III carrier at such a new interchange on 

a Trackage Rights Line if the traffic originates or terminates at a Shipper Facility that is now 

served solely by UP unless the Shipper Facility qualifies as a New Shipper Facility or unless the 

new line qualifies as a build-in or build-out under this Agreement. 

(1) In addition to the right to serve build-inlbuild-out lines specified in Sections 4(a), 

5(a) and 6(c) of this Agreement, BNSF shall have the right to serve a new build-inlbuild-out line 

constructed to reach a facility that was, prior to September 11, 1996, solely served by either UP 

or SP and would be open to two railroad service upon construction of the build-inlbuild-out line 

(i) to a point on lines owned by SP on September 11, 1996, in the case of facilities solely served 

by UP, or (ii) to a point on lines owned by UP on September 11, 1996, in the case of facilities 

solely served by SP. UP shall grant BNSF Overhead Trackage Rights necessary for BNSF to 

reach the build-inlbuild-out line. The routing of such trackage rights shall seek to minimize the 
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operating inconvenience to UP, consistent with ensuring that BNSF can provide competitive 

service. 

(m) Where this Agreement authorizes BNSF to utilize haulage to provide service, the 

fee for such haulage shall be $.50 per car mile plus a handling charge to cover handling at the 

haulage junction with BNSF and to or from a connecting railroad or third party contract switcher. 

The handling charge shall be $50 per loaded or empty car for intermodal and carload and $25 per 

loaded or empty car for unit trains with unit train defined as 67 cars or more of one commodity 

in one car type moving to a single destination and consignee. UP/SP shall bill BNSF the $50 per 

car handling charge for all cars and, upon receipt of appropriate documentation from BNSF 

demonstrating that business assessed the $50 per car handling fee was a unit train, adjust prior 

billings by $25 per car for each car BNSF demonstrates to have been eligible for the $25 per car 

handling charge for unit trains. Where UP/SP is providing reciprocal switching services to 

BNSF at "2-to-l" Shipper Facilities as provided for in Section 9(i) of this Agreement, the per car 

handling charge shall not be assessed at the point where such reciprocal switch charge is 

assessed. The haulage fee and handling charge set forth above as of September 25, 1995, shall 

be adjusted upwards or downwards in accordance with Section 12 of this Agreement. 

(n) In the event, for any reason, any of the trackage rights granted under this 

Agreement cannot be implemented because of the lack of sufficient legal authority to carry out 

such grant, then UP/SP shall be obligated to provide an alternative route or routes, or means of 

access of commercially equivalent utility at the same level of cost to BNSF as would have been 

provided by the originally contemplated rights. 

(0) In the event UP determines to terminate or not renew a lease to an Existing 

Transload Facility to which BNSF gained access as a result of this Agreement or the conditions 
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imposed on the UP/SP merger and BNSF has previously entered into a contract to provide 

transportation services to the Existing Transload Facility, UP shall extend the lease for the 

remaining period of such transportation contract or for a period not to exceed 24 months, 

whichever period is shorter. 

9. Trackage Rights - General Provisions 

(a) The compensation for operations under this Agreement shall be set at the levels 

shown in the following table as subsequently indexed under the 1995 Agreement: 

Table I 
Trackage Rights Compensation 

(mills per ton-mile) 

Keddie-StocktonlRichmond All Other Lines 

Intermodal and Carload 
Bulk (67 cars or more of 

one commodity in one 
car type) 

3.48 
3.0 

3.1 
3.0 

These rates shall apply to all equipment moving in a train consist including locomotives. 

The rates shall be escalated in accordance with the procedures described in Section 12 of this 

Agreement. The owning line shall be responsible for maintenance of its line in the ordinary 

course including rail relay and tie replacement. The compensation for such maintenance shall be 

included in the mills per ton mile rates received by such owning line under this Agreement. 

(b) BNSF and UP/SP will conduct a joint inspection to determine necessary 

connections and sidings or siding extensions associated with connections, necessary to 

implement the trackage rights granted under this Agreement. The cost of such facilities shall be 

borne by the party receiving the trackage rights which such facilities are required to implement. 

Either party shall have the right to cause the other party to construct such facilities. If the 

owning carrier decides to utilize such facilities constructed by it for the other party, it shall have 
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the right to do so upon payment to the other party of one-half (Yz) the original cost of 

constructing such facilities. 

(c) Capital expenditures on the Trackage Rights Lines and on lines over which BNSF 

is granted Overhead Trackage Rights will be handled as follows: 

(i) UP/SP shall bear the cost of all capacity improvements that are necessary 

to achieve the benefits of its merger as outlined in the application filed 

with the ICC for authority for UP to control SP. The operating plan filed 

by UP/SP in support of the application shall be given presumptive weight 

in determining what capacity improvements are necessary to achieve these 

benefits. 

(ii) Any capacity improvements other than those covered by subparagraph (i) 

above shall be shared by the parties based upon their respective usage of 

the line in question, except as otherwise provided in subparagraph (iii) 

below. That respective usage shall be determined by the 12 month period 

prior to the making of the improvement on a gross ton mile basis. 

(iii) For 18 months following UP's acquisition of control of SP, BNSF shall 

not be required to share in the cost of any capital improvements under the 

provision of subparagraph (ii) above. 

(iv) BNSF and UP/SP agree that a capital reserve fund of $25 million, funded 

out of the purchase price listed in Section 10 of this Agreement, shall be 

established. This capital reserve fund shall, with BNSF's prior consent 

which will not unreasonably be withheld, be drawn down to pay for 

capital projects on the Trackage Rights Lines that are required to 
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accommodate the operations of both UP/SP and BNSF on those lines, but 

in any event shall not be used for expenditures covered by subparagraph 

(i) above. Any disputes over whether a project is required to 

accommodate the operation of both parties shall be referred to binding 

arbitration under Section 15 of this Agreement. 

(v) If both UP/SP and BNSF intend to serve New Shipper Facilities located 

subsequent to UP's acquisition of control of SP as authorized by Sections 

1 (b), 3(c), 4(b), 5(b), 6(d), and 8(i) of this Agreement, they shall share 

equally in any capital investment in such connections and sidings and 

siding extensions or other support facilities required by both UP and 

BNSF to provide rail service to such New Shipper Facility. If only one 

railroad initially provides such service, the other railroad may elect to 

provide service at a later date, but only after paying to the railroad initially 

providing such service 50% of any capital investment (including per 

annum interest thereon) made by the railroad initially providing rail 

service to the New Shipper Facility. Per annum interest shall be at a rate 

equal to the average paid on 90-day Treasury Bills of the United States 

Government as of the date of completion until the date of use by the other 

railroad commences. Per annum interest shall be adjusted annually on the 

first day of the twelfth (12th) month following the date of completion and 

every year thereafter on such date, based on the percentage increase or 

decrease, in the average yield of 30-year U.S. Treasury Notes for the prior 

year compared to their average yield in first year of completion of the 
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access to such industry or industries. Each annual adjustment shall be 

subject, however, to a "cap" (up or down) of two percentage points more 

or less than the prior year's interest rate. 

(d) Subject to the terms of the Dispatching Protocols attached hereto as Exhibit D and 

incorporated herein, the management and operation of the lines over which the parties have 

granted trackage rights to each other pursuant to this Agreement ("Joint Trackage") shall be 

under the exclusive direction and control of the owning carrier, and the owning carrier shall have 

the otherwise unrestricted power to change the management and operations on and over Joint 

Trackage as in its judgment may be necessary, expedient or proper for the operations thereof 

intended. Trains of the parties utilizing Joint Trackage shall be given equal dispatch without any 

discrimination in promptness, quality of service, or efficiency in favor of comparable traffic of 

the owning carrier. Trains operating in the Houston terminal shall be routed over the most 

efficient routes as necessary to avoid delays and congestion, even routes over trackage over 

which the operating carrier has no operating rights. 

The owning carrier shall keep and maintain the Joint Trackage at no less than the track 

standard designated in the current timetable for the applicable lines subject to the separate 

trackage rights agreement. The parties agree to establish a joint service committee to regularly 

review operations over the Joint Trackage lines. 

In the event the owning carrier determines to sell or remove from servIce a Joint 

Trackage line and/or any associated facilities, the owning carrier shall provide the other carrier 

with reasonable written notice of such determination. Any such sale to a third party shall be 

expressly made subject to the terms and conditions of this Agreement, and the owning carrier 
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shall remain responsible as to the obligations imposed on it herein in the event the third party 

purchaser does not fulfill those obligations. 

(e) Each party shall be responsible for any and all costs relating to providing 

employee protection benefits, if any, to its employees prescribed by law, governmental authority 

or employee protective agreements where such costs and expenses are attributable to or arise by 

reason of that party's operation of trains over Joint Trackage. To the extent that it does not 

violate existing agreements, for a period of three years following acquisition of control of SP by 

UP, BNSF and UP/SP shall give preference to each other's employees when hiring employees 

needed to carry out trackage rights operations or operate lines being purchased. The parties shall 

provide each other with lists of available employees by craft or class to whom such preference 

shall be granted. Nothing in this Section 9( e) is intended to create an obligation to hire any 

specific employee. 

(f) The trackage rights grants described in this Agreement and the purchase and sale 

of line segments shall be included in separate trackage rights and line sale agreement documents 

respectively of the kind and containing such provisions as are normally and customarily utilized 

by the parties, including exhibits depicting specific rail line segments, and other provisions 

dealing with maintenance, improvements, and liability, subject to more specific provisions 

described for each grant and sale contained in this Agreement and the general proVIsIOns 

described in this section. BNSF and UP/SP shall elect which of their constituent railroads shall 

be a party to each such trackage rights agreement and line sale and shall have the right to assign 

the agreement among their constituent railroads. The parties shall use their best efforts to 

complete such agreements by June 1, 1996. If agreement is not reached by June 1, 1996 either 

party may request that any outstanding matters be resolved by binding arbitration with the 
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arbitration proceeding to be completed within sixty (60) days of its institution. In the event such 

agreements are not completed by the date the grants of such trackage rights are to be effective, it 

is intended that operations under such grants shall be commenced and governed by this 

Agreement. 

(g) All locations referenced herein shall be deemed to include all areas within the 

switching limits of the location designated by tariff, clarified to the extent necessary by publicly­

available information, in effect as of September 25, 1995, and access to such locations shall 

include the right to locate and serve new auto and intermodal facilities at such locations. 

(h) The tenant carrier on the Joint Trackage shall have the right to construct, or have 

constructed for it, for its sole use exclusively owned or leased facilities, including, without 

limitation, automobile and intermodal facilities, storage in transit facilities, team tracks and yards 

along the Joint Trackage pursuant to the following terms and conditions: 

(i) The party wishing to construct such exclusively owned facilities for its 

sole use shall submit its plans to the other party for its review and 

approval, which approval shall not be unreasonably withheld or delayed; 

(ii) In the case of the construction of team tracks and ancillary facilities, 

including loading facilities and necessary track connections, the parties 

shall work cooperatively with each other to enable such construction; 

(iii) Such exclusively owned or leased and used facilities shall not (i) impair 

the other party's use of the Joint Trackage, (ii) prevent or unduly hinder 

the other party's access to existing or future customers or facilities served 

from the Joint Trackage, or (iii) impair access to other exclusively owned 

facilities then in existence; and 
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(iv) If jointly owned or leased and used property is to be used for the 

construction of such exclusively owned or leased and used facilities, the 

party so constructing such exclusively owned or leased and used facilities 

shall reimburse the other party for its ownership of the jointly owned 

property so utilized at 50% of its then current fair market value. If the 

tenant carrier uses property of the owning carrier for the construction of 

exclusively owned or leased and used facilities, the tenant carrier shall 

reimburse the owning carrier for its ownership of the property at 100% of 

its then current fair market value. 

(i) Where UP/SP provides reciprocal switching servIces to BNSF under this 

Agreement, UP/SP will do so at a rate of no more than $130 per car as of September 25, 1995, 

adjusted pursuant to Section 12 of this Agreement, and all such reciprocal switching services 

shall be provided on an impartial basis. In the event BNSF's access to a Shipper Facility 

pursuant to this Agreement is effected by means of a third party contractor, (i) any associated 

third party switch fee shall be paid by UP/SP, (ii) BNSF shall pay to UP/SP the applicable 

reciprocal switch fee established between the parties to this Agreement, and (iii) BNSF shall 

neither be entitled to become an assignee of UP/SP nor become eligible to enter into a separate 

agreement with the shipper so served. 

G) It is the intent of the parties that BNSF shall, where sufficient volume exists, be 

able to utilize its own terminal facilities for traffic handled by BNSF under the terms of this 

Agreement. These locations include Salt Lake City, Ogden, Brownsville and San Antonio, and 

other locations where such volume develops. Facilities or portions thereof presently utilized by 

UP or SP at such locations shall be acquired from UP/SP by lease or purchase at normal and 
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customary charges. Upon request of BNSF and subject to availability and capacity, UP/SP shall 

provide BNSF with terminal support services including fueling, running repairs and switching. 

UP/SP shall also provide intermodal terminal services at Salt Lake City, Reno, and San Antonio. 

UP/SP shall be reimbursed for such services at UP's normal and customary charges. Where 

terminal support services are not required, BNSF shall not be assessed additional charges for 

train movements through a terminal. BNSF shall also have equal access, along with UP/SP, to 

all SP Gulf Coast storage in transit facilities ("SIT") (i.e., those SP facilities at Dayton, East 

Baytown, and Beaumont, TX), on economic terms no less favorable than the terms of UP/SP's 

access, for storage in transit of traffic handled by BNSF under the terms of this Agreement, 

including, but not limited to, traffic to or from Shipper Facilities to which BNSF gained access 

under the terms of this Agreement. UP/SP agree to work with BNSF to locate additional SIT 

facilities on the Trackage Rights Lines and on lines over which BNSF is granted Overhead 

Trackage Rights to serve a build-inlbuild-out line as necessary. 

(k) BNSF may, subject to UP/SP's consent, use agents for limited feeder service on 

the Trackage Rights Lines and on lines over which BNSF is granted Overhead Trackage Rights 

to serve a build-inlbuild-out line. 

(1) BNSF shall have the right to inspect the UP and SP lines over which it obtains 

trackage rights under this Agreement and require UP/SP to make such improvements under this 

section as BNSF deems necessary to facilitate its operations at BNSF's sole expense. Any such 

inspection must be completed and improvements identified to UP /SP within one year of the 

effectiveness of the trackage rights. 

(m) BNSF shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 
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existing trackage rights) intersect with Trackage Rights Lines or lines it will purchase pursuant to 

this Agreement. UP/SP shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 

existing trackage rights) intersect with lines over which it will receive trackage rights pursuant to 

this Agreement. BNSF shall also have the right, at the option of the City Public Service Board of 

San Antonio, TX, to connect for movement to and from Elmendorf, TX, where BNSF's trackage 

rights granted pursuant to this Agreement intersect at SP Junction (Tower 112) with the existing 

trackage rights SP has granted to City Public Service Board of San Antonio, TX. 

(n) In the event UP/SP institute directional operations over any Trackage Rights Line 

or on lines over which BNSF is granted Overhead Trackage Rights, (i) UP/SP shall provide 

BNSF with reasonable notice of the planned institution of such operations and shall adjust, as 

appropriate, the trackage rights granted to BNSF pursuant to this Agreement so as to avoid 

impairing BNSF's ability to provide competitive service on a Trackage Rights Line, and (ii) 

BNSF shall operate in accordance with the flow of traffic established by such directional 

operation; PROVIDED, HOWEVER, that any rights granted to BNSF as a result of UP/SP's 

institution of directional operations shall be Overhead Trackage Rights only, and PROVIDED 

FURTHER that BNSF shall have the right, on any Trackage Rights Line over which directional 

operations have been instituted (including lines on which BNSF received Overhead Trackage 

Rights to serve a point listed or described in Section SCi) of this Agreement or a build-inlbuild­

out line), to operate against the flow of traffic if it is reasonably necessary to do so for BNSF to 

provide competitive service to shippers on the line which are accessible to BNSF (including 

service to New Shipper Facilities and build-inlbuild-out lines) over such line including but not 
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limited to circumstances where UP operates against the flow of traffic with trains of the same or 

similar type for the same shipper(s) or for shipper(s) in the same general area. 

10. Compensation for Sale of Line Segments 

(a) BNSF shall pay UP/SP the following amounts for the lines it IS purchasing 

pursuant to this Agreement: 

Line Segment Purchase Price 

Keddie-Bieber $ 30 million 

Dallas-Waxahachie 20 million 

Iowa lct.-Avondale MP 16.9 100 million 
(includes UP's Westwego 
intermodal yard; SP's 
old Avondale yard; 
and SP's Lafayette yard) 

(b) The purchase shall be subject to the following terms: 

(i) the condition of the lines at closing shall be at least as good as their 

current conditions as reflected in the current timetable and slow orders 

(slow orders to be measured by total mileage at each level of speed 

restrictions). 

(ii) includes track and associated structures together with right-of-way and 

facilities needed for operations. 

(iii) indemnity for environmental liabilities attributable to UP/SP's pnor 

operations. 

(iv) standard provisions for sales of this nature involving title, liens, 

encumbrances other than those specifically reserved or provided for by 

this Agreement. 
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(v) assignment of associated operating agreements (road crossings, crossings 

for wire and pipelines, etc.). Non-operating agreements shall not be 

assigned. 

(vi) removal by UP/SP, from a conveyance, within 60 days of the closing of 

any sale, of any non-operating real property without any reduction in the 

agreed upon purchase price. 

(vii) the purchase will be subject to easements or other agreements involving 

telecommunications, fiber optics or pipeline rights or operations in effect 

at the time of sale. 

BNSF shall have the right to inspect the line segments and associated property to be sold 

and records associated therewith for a period of ninety days from the Effective Date of this 

Agreement to determine the condition and title of such property. At the end of such period, 

BNSF shall have the right to decline to purchase any specific line segment or segments. In such 

event, UP/SP shall grant BNSF overhead trackage rights on any such segment with 

compensation to be paid, in the case of Avondale-Iowa Junction on the basis of the charges set 

forth in Section 9(a) of this Agreement, and in the case of Keddie-Bieber on a typical joint 

facility basis with maintenance and operating costs to be shared on a usage basis (gross ton miles 

used to allocate usage) and annual interest rental equal to the depreciated book value times the 

then current cost of capital as determined by the ICC times a usage basis (gross ton miles). In 

the case of Dallas-Waxahachie, operations would continue under the existing trackage rights 

agreement. 

(c) Prior to closing the sale of SP's Iowa let.-Avondale line (the "IJA Line"), 

representatives of UP/SP and BNSF shall conduct a joint inspection of the IJA Line to consider 
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whether its condition at closing meets the standard established in Section 1 O(b )(i) of this 

Agreement. If the representatives of the parties are unable to agree that the condition of the IJA 

Line meets this standard, then BNSF shall place $10.5 million of the purchase price in escrow 

with a mutually agreed upon escrow agent, and closing shall take place. After closing the parties 

shall mutually select an independent third party experienced in railroad engineering matters (the 

"Arbitrator") who shall arbitrate the dispute between the parties as to whether the condition of 

the IJA Line is in compliance with Section 1 O(b )(i) of this Agreement. Arbitration shall be 

conducted pursuant to Section 15 subject to the foregoing qualification that the Arbitrator be 

experienced in railroad engineering matters. If the Arbitrator finds the IJA Line is below the 

standard, the Arbitrator shall determine the amount (which shall not exceed $10.5 million) 

required to bring it in compliance with the standard and authorize the payment of such amount 

out of the escrow fund to BNSF with the balance, if any, paid to UP/SP. Any amount so paid to 

BNSF out of the escrow fund to bring the IJA Line into compliance with the standard shall be 

used by BNSF exclusively to that end (or to reimburse BNSF for funds previously expended to 

that end) and UP/SP shall not, as a tenant on the IJA Line be billed for any work undertaken by 

BNSF pursuant to the provisions of this Section 1O(c). 

11. Term 

This Agreement shall be effective upon execution (which occurred on September 25, 

1995) (the "Effective Date") for a term of ninety-nine years, PROVIDED, HOWEVER, that the 

grants of rights under Section 1 through 8 shall be effective only upon UP's acquisition of 

control of SP, and provided further that BNSF may terminate this Agreement by notice to UP/SP 

given before the close of business on September 26, 1995, in which case this Agreement shall 

have no further force or effect. This Agreement and all agreements entered into pursuant or in 

relation hereto shall terminate, and all rights conferred pursuant thereto shall be canceled and 
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deemed void ab initio, if, in a Final Order, the application for authority for UP to control SP has 

been denied or has been approved on terms unacceptable to the applicants, PROVIDED, 

HOWEVER, that if this Agreement becomes effective and is later terminated, any liabilities 

arising from the exercise of rights under Sections 1 through 8 during the period of its 

effectiveness shall survive such termination. For purposes of this Section 11, "Final Order" shall 

mean an order of the STB, any successor agency, or a court with lawful jurisdiction over the 

matter which is no longer subject to any further direct judicial review (including a petition for 

writ of certiorari) and has not been stayed or enjoined. 

12. Adjustment of Charges 

All trackage rights charges under this Agreement shall be subject to adjustment upward 

or downward July 1 of each year by the difference in the two preceding years in UP/SP's system 

average URCS costs for the categories of maintenance and operating costs covered by the 

trackage rights fee. "URCS costs" shall mean costs developed using the Uniform Rail Costing 

System. 

The rates for reciprocal switching services established in Section 9(i) and for haulage 

service established in Section 8(m) shall be adjusted upward or downward each July I of each 

year to reflect fifty percent (50%) of increases or decreases in Rail Cost Adjustment Factor, not 

adjusted for changes in productivity ("RCAF-U") published by the Surface Transportation Board 

or successor agency or other organizations. In the event the RCAF-U is no longer maintained, 

the parties shall select a substantially similar index and, failing to agree on such an index, the 

matter shall be referred to binding arbitration under Section 15 of this Agreement. 

The parties will agree on appropriate adjustment factors if not covered herein for 

switching, haulage and other charges. 
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Upon every fifth anniversary of the effective date of this Agreement, either party may 

request on ninety (90) days notice that the parties jointly review the operation of the adjustment 

mechanism and renegotiate its application. If the parties do not agree on the need for or extent of 

adjustment to be made upon such renegotiation, either party may request binding arbitration 

under Section 15 of this Agreement. It is the intention of the parties that rates and charges for 

trackage rights and services under this Agreement reflect the same basic relationship to operating 

costs as upon execution of this Agreement (September 25,1995). 

13. Assignability 

This Agreement and any rights granted hereunder may not be assigned in whole or in part 

without the prior consent of the other parties except as provided in this section. No party may 

permit or admit any third party to the use of all or any of the trackage to which it has obtained 

rights under this Agreement, nor under the guise of doing its own business, contract or make any 

arrangement to handle as its own trains, locomotives, cabooses or cars of any such third party 

which in the normal course of business would not be considered the trains, locomotives, 

cabooses or cars of that party. In the event of an authorized assignment, this Agreement and the 

operating rights hereunder shall be binding upon the successors and assigns of the parties. This 

Agreement may be assigned by either party without the consent of the other only as a result of a 

merger, corporate reorganization, consolidation, change of control or sale of substantially all of 

its assets. 

14. Government Approvals 

The parties agree to cooperate with each other and make whatever filings or applications, 

if any, are necessary to implement the provisions of this Agreement or of any separate 

agreements made pursuant to Section 9(f) and whatever filings or applications may be necessary 

to obtain any approval that may be required by applicable law for the provisions of such 
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agreements. BNSF agrees not to oppose the primary application or any related applications in 

Finance Docket No. 32760 (collectively the "control case"), and not to seek any conditions in the 

control case, not to support any requests for conditions filed by others, and not to assist others in 

pursuing their requests. BNSF shall remain a party in the control case, but shall not participate 

further in the control case other than to support this Agreement, to protect the commercial value 

of the rights granted to BNSF by this Agreement, and to oppose requests for conditions by other 

parties which adversely affect BNSF; PROVIDED, HOWEVER, that BNSF agrees to reasonably 

cooperate with UP/SP in providing testimony to the ICC necessary to demonstrate that this 

Agreement and the operations to be conducted thereunder shall provide effective competition at 

the locations covered by the Agreement. UP/SP agree to support this Agreement and its 

implementation and warrant that it has not entered into agreements with other parties granting 

rights to other parties granted to BNSF under this Agreement. UP/SP agree to ask the ICC to 

impose this Agreement as a condition to approval of the control case. During the pendency of 

the control case, UP and SP shall not, without BNSF's written consent, enter into agreements 

with other parties which would grant rights to other parties granted to BNSF or inconsistent with 

those granted to BNSF under this Agreement which would substantially impair the overall 

economic value of rights to BNSF under this Agreement. 

15. Arbitration 

Except as otherwise provided by any decision of the STB or by separate agreement, 

unresolved disputes and controversies concerning any of the terms and provisions of this 

Agreement or the application of charges hereunder shall be submitted for binding arbitration 

under Commercial Arbitration Rules of the American Arbitration Association which shall be the 

exclusive remedy of the parties. 
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16. Further Assurances 

The parties agree to execute such other and further documents and to undertake such acts 

as shall be reasonable and necessary to carry out the intent and purposes of this Agreement. 

17. No Third Party Beneficiaries 

This Agreement is intended for the sole benefit of the signatories to this Agreement. 

Nothing in this Agreement is intended or may be construed to give any person, firm, corporation 

or other entity, other than the signatories hereto, their permitted successors and permitted 

assigns, and their affiliates any legal or equitable right, remedy or claim under this Agreement. 
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UNION PACIFIC RAILROAD COMPANY 

By: ____________ _ 
Title: _____________ _ 

THE BURLINGTON NORTHERN AND 
SANTA FE RAIL WAY COMPANY 

By: _____________ _ 
Title: _____________ _ 



Exhibit A 
LIST OF "2-TO-I" POINTS 

Points Referred to in Section l(b) 

Provo UT 
Salt Lake City UT 
Ogden UT 
Ironton UT 
Gatex UT 
Pioneer UT 
Garfield/Smelter/Magna UT (access to Kennecott private railway) 
Geneva UT 
Clearfield UT 
Woods Cross UT 
Relico UT 
Evona UT 
Little Mountain UT 
Weber Industrial Park UT 
North Salt Lake City UT 
American Fork UT 
Orem UT 
Points on paired track from Weso NV to Alazon NV 
Reno NV (only interrnodal, automotive [BNSF must establish its own 

automotive facility], transloading, and new shipper facilities) 
Herlong CA 
Johnson Industrial Park at Sacramento CA 
West Sacramento CA (Farmers Rice) 
Port of Sacramento CA 
Points between Oakland CA and San Jose CA (including Warm Springs CA, 

Freemont CA, Elmhurst CA, Shinn CA, Kohler CA, and Melrose CA) 
San Jose CA 

Points Referred to in Section 3(a) 

Ontario CA 
LaHabraCA 
Fullerton CA 
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Points Referred to in Section 4(b) 

Brownsville TX 
Port of Brownsville TX 
Port of Corpus Christi 
Harlingen TX 
Corpus Christi TX 
Sinton TX 
San Antonio TX 
Elmendorf TX 
Halstead TX (LCRA plant) 
WacoTX 
Points on Sierra Blanca-EI Paso line 

Points Referred to in Section 5(b) 

Baytown TX 
Amelia TX 
Orange TX 
Mont Belvieu TX (Amoco, Exxon, Chevron plants) 
Eldon, TX (Bayer plant) 
Harbor, LA 

Points Referred to in Section 6(d) 

CamdenAR 
Pine Buff AR 
Fair Oaks AR 
BaldwinAR 
Little Rock AR 
North Little Rock AR 
East Little Rock AR 
Forrest City, AR 
Paragould AR 
DexterMO 
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EXHIBIT F 

LIST OF OVERHEAD TRACKAGE RIGHTS 

1. Western Trackage Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on SP's Valley Subdivision 
between MP 141.9 near Binney Junction, CA and Roseville, CA in the vicinity of 
SP's Valley Subdivision MP 106.6. 

2. South Texas Trackage Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on the following lines: 

a) SP's Port Lavaca Branch, between Placedo, TX in the vicinity ofMP 14.2, 
and a point of build-in along said branch in the vicinity ofMP 6.93 at Karney, 
TX; and 

b) UP's line between Round Rock, TX, in the vicinity of UP's Austin 
Subdivision Milepost 161.79, and McNeil, TX, in the vicinity of UP's Austin 
Subdivision Milepost 166.1. 

3. Eastern Texas - Louisiana Trackage Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on UP's Beaumont Subdivision 
between MP 458.69 in the vicinity of Beaumont, TX and MP 377.98 (Gulf Coast 
Junction) in the vicinity of Houston, TX. 

4. Additional Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on SP's Martinez Subdivision 
between approximately MP 2 in the vicinity of Oakland, CA and approximately MP 
13 in the vicinity of Richmond, CA. 

5. Rights to Omnibus Points 

A. UP/SP shall grant BNSF Overhead Trackage Rights over UP/SP's Jefferson City 
Subdivision between MP 34.8 near Pacific, MO and MP 43.8 near Labadie, MO. 
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EXHIBIT C 
 

MP Notice of Exemption (Nov. 14, 1985)  
and  

MP/SP Trackage Rights Agreement (Nov. 25, 1985) 
Missouri Pacific Railroad—Trackage Rights—Southern Pacific 

Railroad, FD 30749 
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VIA AIRBOR."l£ 

~tr. .hces H. Buyne 
.secretary 

November 13, 1985 

. · I~sto.te Commerce Commission 

::.: r-"' 'i ...... 

- · ...,12 and Constitut.ion Avenue. N . ~l. 
·· "-',)las 1ngton. O.C . 20~23 

:; \ V ...o..~ Re : F"inance Docket: No. 30749, Hissouri Pac i fic Rail-
":. ""'~ roa Company - Trackage Rights - Southern Pacific 
·i;._ C"\'\ \. ~"- ._,<:\';\ T=r=an~::o.=o.:r_,t"'a:.:t:..:i:.:o::.n:.....::C::.:o,m""o:.:a""n!.L.;.'------~ 
~ \\'-~ ~\\' ·~9.- · 

\ 

,,yOe~~~r. aayne: 
.~~ - .· 

t~~~ - Enclosed are the original and ten copies of a 
Notice of Exemption and Capt.ion Summary pursuant to the 

. ' class exemption of 49 c . F.R . llB0 . 2(d)(7) for :rackage 
rights agreements . In addition. 20 unbound cop ies of the 
map are enclosed as required by 49 C.F.R . 5 llB0 . 6(a)(6) . 
Please accept and file the Notice in Finane:- Docket 
No. 30749 . 

':"' 

A voucher for $450 is enclosed for the filing fee . 

cc ~o~/encl c.. sure: 

Since1ely, A/ ~ 
_,-fd:!eeu ~/Ltp-·_._ 

J9~nna L. Regie~ 
Registered Practition~r 

Mr . Stuart E. Vauohn 
General Attorney -
Southern Pac i fic Transportation Company 
Souther~ Pacific Building 
One Market Plaza 
San Francisco . California 94105 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSIOtl 

FINANCE DOCKET NO . 30749 

MISSOtJRI PACIFIC RAILROAD COMPP.NY -
TRACKAGE RIGHTS - SOUTHERN PACIFIC 

~JSPORTATION CO~AWl 

NOTICE OF EXEl\PTION 

Robert a. Batchelu~r 
Jeanna L. Regier 
Mi ssouri Pacific Railroad Company 
1116 Dodge Street 
Omaha. Nebras~a 68179 

(402) 271-4835 

November 14 . 196~ 
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MISSOURl PACIFIC RAILROAD COMPANY -
TRACKAGE RIGHTS - SOUTHERN PACIFrC 
TRANSPORTATION COMPA-~ 

NOTICE OF EXEMPTION 

FINJ\NCE DOCKET 
NO. 30749 

Pursuant to the requirements of 49 C.F.R. 

5 ll80.2(d) for exempt transactions, Missouri Pacific Rail­

road Company (Missouri Pacific or MP> submits this Notice of 

Exemption pursuant to the pror.P.dures of 49 C.F.R. 5 uao . ..;(gl 

to cover its acquisition of trackage rights over a segment 

of track of the Southern Pacific Transportation Company 

(Southern Pacific ~r SP) in Texas. This trackage rights is 

not sought in a responsive application in a rail consolida­

tion proceeding. 

49 c.F.R. 5 1180.6 SupPortinq Information 

(a)(l)(i) Description of the proposed transaction. 

(a) Both ~iP nnd SP own and operate railroad 

trackage serving the vicinity of Blewett, Texas. and have 

agreed in writing to enter into an agreement for MP to oper­

ate on SP"s right of way over SP trackage bet~een Wi~hers. 

Texas (SP Mi!~ Post 219 . 33 near San Antonio) and Cline. 

Texas (SP Mile Post 319.19 n~ar vicinity of Blewett) . Oper­

ation over an industrial lead track of SP in the Blewett/ 



Cline, Texas area is included in cbe trackage rights; .aqree­

men't in order to permit MP's service in the Blewett area to 

Mile Post 6.39. The trackage rights results in a shorter, 

more ~irect route of operation :or MP, and MP will no· longer 

be required to operate over its Crystal City Sub~ivision. 

which is in poor condition. to serve the Blewett area. 

Applicant's exact name and address is: 

mssouri Pacific Railroad Company 
210 North 13th Street 
St. Louis. Missouri 63103 

Questions regarding this transaction are to be 

addressed to Applicant's counsel named below: 

(al(l)( ii) 

Robert B. Batchelder 
General Commerce Counsel 
1416 Dodge Street 
Omaha, Neb~nska 68179 
{402) 2.7l-JB96 

The tracKage cighcs will take effect on 

November 21. 1985. 

(a}(l)(iiil In o~dec to serve the Blewett vicinity. 

Applicant has been operating over its San Antonio to Laredo 

main line, exiting at Gardendale thence to Dabney via 

Crystal City. The line commencing at Gardendale and on to 

Dabney is in poor condition and has had extensive derail­

ments. Furthermore, on October 22. 1985. MP embargoed its 

line betw€~n Blewett and ccystul City due to a railroad 

bridge washout which rendered the line inQperable. In order 

to upg=ade the line. substantial rehacilitation is required . 

The trackage right& over the SP from ClinG to Wither5 will 



---·-- -~·~- ~ ~~---·· 
·······-- ·-·-·- · -···-- ·--·-·- ··----- - ---------·--:--~----,-,--

·eHminat:e the need ·for MP to rehabilxtate itt:s l.i:ne· .a.Qd· to: 

expend :the substantial ·costs necessary to rehabilitate and 

upgrade the line, thus improving the financial viability of 

.Applicant. The trackage rights operation will also result 

in operating economies by providing MP with a shorter. more 

direct route to san Antonio. 

(a)(S) The property of the trackage rights agreement 

is located in the State c£ Texas. ~W also has prope~ in 

the st:a1:es of New ~lexica, Louisiana . .\!:kansas. Oklahoma. 

Kansas, Colorado. Missouri. Tennessee. Nebraska. Illinois 

and Mississippi . 

(a)(6) Two maps are attached as Exhibit l: one 

showing the area of the trackage rights and one showing the 

specific track . 

(a)(7)(iiJ A copy of the ~~ecuted agreement between 

the parties will be submitted within ten days of execution 

as required by 49 c . F . R. ll80.u(a)(7)(ii). as amended by the 

Commis~ion·s decision in~~ Parte No. 282 (Sub-No. 9). Rail­

road Consolidation ProctJures Trackage Ri~hts ~~emption. 

decided April 10. 1985 . 

L_a):>p_L _~_otec.!_i_Q.I} 

~lP is agreeable to the labor protective conditions 

imposed by the Commission in uaci\aqe riy-hts agreements as 

set forth in :\_9..f.fq1k and~est~~By,_~Q..: __:: __ T_r!!£.k.9..9...etJliqh~: 



BN, 354 I.C.·C. 605 {1978), a.s modified by Hendocina··CoaS't 

Ry .• I:nc. - Lease and ·Operate, 360 I.c.c . 653 (1:980,)·. 

msSOURI PACIFIC RAILROAD COK21WY, 

~~ By - """ ... 
Ro12i)B. Batdielde 
Jeanna L. Regier 
1416 Dodge Street 
Omaha. NE 68179 



STATE OF NEBRASKA 

COUNTY OF DOUGLAS 
ss. 

VERIFICATION 

R. B. Batchelder. General Commerce Counsel of 

~\issouri Pacific Railroad Company. being first duly swo.t:n, 

deposes and says that he has read the foregoing Notice of 

Exemption. knows the contents thereof. and that the same are 

true t~ the best of his knowledge. information and belief 

R. B. Batchelder 

Subscribed and sworn to before me. a Notary Public. 

this t.l.t;!? day of No vem bcv· . 1985. 

IIOIJI.l~tl .... 
DORIS .1. WHIII88£R 

lit ~:11'11. .. .., ll111 



CERTIFICATE OF SERVICE 

I hereby certify that I have on this date served a 

·copy of me foregoing document, in accordance lritit the Com­

mission's Rules of Practice. upon all parties of record. 

Dated a~ Omaha. Nebraska this ;;?+.lday of 

ft·?!fp<kc . 1985. 

.Jeanna L. Regi 
v ' v 
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INTERSTATE COMMERCE COMMISSION' 

NOTICE OF EXE:MP'l'ION 

FINANCE DOCKET NO. 30749 

~USSOURI PACIFIC RAlLROAD COMPANY -
TRACKAGE RIGHTS - SOUTHERN PACIFIC 

TRANSPORTATION COMP.!UlY 

Sou~ern Pacifl~ Transportation Co~pany (SP) will 

agree to ·;rrant: overhead t:rackag& right:s to Missouri Pacific 

Railroad Company tMPl between Withers. T~~as (SP Mile Po~ 

219.33 near San Ant:anio) and Cline. T~~as (SP Mile Post: 

319.19 near the vicinity of Blewett). Operat:ion over an 

industrial load track in t:he alewett/Cline. Texas area is 

included in ~e trackage rights eo permit: MP t:o serve ~e 

Blewett: area to Mile Post 6.39 . 

The trackage rights will be effective on 

Nov~er 21, 1985. 

This Notice is filed under 49 C.F.R. 1180.2(d)(7) . 

Petitions to revoke t:be exemption under 49 u.s.c. l0505(d) 

may be filed at any time. The filing of a petition to revoke 

will not stay the transaction 

DATED: !lc'.·c::·'Jer 14, 1985 

By the Commission. 

OOJBm 

James H. Bayne 
Secretary 
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.Seet-et:arY 
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Hr. JIU:Iall B. BA.)'Jl!!, Sccratnry 
htarat:Atc Cmiii:IQrc.o Ccmmisaion 
12th and Cooatitution Avenue, N.W. 
Woahingtoa, D.C. 20Ul 

.. 

llo: Pi.nil.nce Docket tio. 30'74!1, 

DeAr Kr. BAynos 

Kiaaou.ri Pacific R.Gilroad COIIIpiU\.Y' -
~ck&go Rigbta - Southern Pacific 
'l'riUIIport.atioil Co!lpan~ 

J:n roferonca to tho Hotico of Exemption filod 1D 
PinDDCO ~ckot No. 30749 on Hovemhor 14, 1985, oncloacd aro 
tha duplic:ato original ond ona copy ot tbo agrecacnt .which vao 
axcc:utod Novc:mbar ~5, 1985. 'l'ho agro0110nt h oullmitted 
vJ.Ulin toll cSaya of oxecu.t1on oa requirccl by 49 C .·P.R. 5 1110.6(a) 
(7)_(li), aa OIIIGDd~d by tha CCIIIJ!i .. ion•a doc;i-:lioo of April 10, 
:1915 in £x Parte 282 l5ub-Ho, 9), RAilroll.d ; Conaolic!atioa 
Proc:odQroa -- Traoluaqo Right.a Exemption : 

II 

.j 
I 



~ ~ !!P each O¥US and operarca ra.ilroad . 
aaclf..eE.e servbg \iaco. Teita.s1 and SS\l desires co cib~~ . 
r.be r.s.:;nc 1:0 oper.u over MP a ttackil&l! berve.en Ho~~e · · 
and i:aco,. Texas ro forego :major rehabUiradoil of SSW 

<:; · linea aid; 

t1 ~ · SP .a:uJ MP each .cn."'lll and operates rait'road 
> - (aa~e serving dlc vic~ of Dsbnoy-Blevii:t: 0 Texas, 
~ r;:::,; .snd MP c!edres ro obuin the right: co operate over SP'a 

t::Jllaacb.ge becwcen s_au Allronio (\lithers) and Cline, T_exa•• 
.: ~linCLlditl& 1n&lst:rlal lead uac:kage ac Cll.D.e • iD order co 

•;..> .I 'J)erlltll: die abandonment: by HP o£ iu t:raekage bet:vcen 
,..,...,,..,.,. __ _ _ .____; 1\1-u aD:d Cry5u). City, Texa.. 

NtN, ~. dul parc1es agree as follows: 

A. 1be ~teDU ucraclt," "craclta 1 " and "crackago" shall 
llle4.ll cbe c:re.clL stJrU~:atte and ell apjlilrcenancea cbareco 'If tbo 
Joint: Facillq (DS defined 1n $ecci.On I .B. hereof) • including, 
but: ooc aeeessaril7 l!.mlud co. rail aod f&aceni.ogs, svlcches and 
frogs complece E.ieJI, 'ballasr, roadbed ellbanlaaenta llgnal1 0 bridge.~;, ttenle;. culverts, dra!lage fac111t1ea ;&\ aay other 
Dttue~ea or ch1Dgs oe-..e. .. ry !Qr cho tiU!JpOrlt of cha Jo.lni; 
FaeUicy &nfl talrUJ.;l& 1nco che con.crucr:ic:t thereof. and;. if any 
porcloD £hereof 1.11 lOc:&ud 1n a choroagbfa::e, pavement, c~ssiriS 
planb tiJld other almU.ar materlab or .fael11t1ea · uaCd. in 11au of 
p~~Vaaimr: or other nreu aur&chJ& muedal &It Vehicular 
croalilop of a&cb. croaslo& proteeitlon facUid.Cs. and 07 aod 
.dl VOrX recpli'ed b)t l.Af'ul authorkJ in CODDOCitlon vit:h ltho 
c:onsctucdoD. reili!.'V&la =aiaten•ac:e ADd ~radon of aald track 
·~tilru: ADd all ap}ltitunanr:es thereof. . 

11. 'nut lt.D.Z'DI "'.Jolnlt FuU!.if' men rofer 11:0 cort41a HP 
-iD S.D.d auxUlary aacb~:e. •• deftned 1a Sec:doa l.A. of tb18 
4l3ieemetu:. betveen Piae Bluff. Arlr.&D••• ed Lltr:l«l Roc:k, 

.~ .. ;. 



· r'~-~~ij~fi 13s11ez~txil,bft'~A~·~~b:~:o~l!~a· 
~~~ &Del ~f:o;. feXali • • u ahOvil' bY ·heavy tla~ on;: HP'a' .[)rii~M?~N~• 
DROOS3. dued No~ 1. 198S marked Exhibit: "B"; and . fUrclier 
H.Jbhlt: FacU!.cy" shall refer 1::, eettain' SP Dib:l and auxhia~> :. ~ 
~~Cka&ea tis defined . ~ ~~Uon t..A. of t:hb ag~~~t. ~tiji~e~ 
'Wi~n. Yexes dDd Cline. Texas. as sbovn by •heavy li,ntll oil $P 1il' 
Drawing No. 41937. dat:ed Oi:l:ober 22, 1985. marked EXhibit: ·~c!•. 

c. In addlt:ion t:o 1:he ttaekage beret:ofore to.fo.rred ~::6 
.in Subsecdon B hereinabove as co:prlsing "Joiot F~cl!U,t:yf. · .::hero 
.sha1l be dee:ned 1nc1u4ed as a pare of said "Jo~t . Faciltey'' 
(subjeec: cc such cond!.dol:ls. exceptions! restrlc;:c:l()ns, and · 
llmludo.os as are else~o·bere expressed 1n chis agreement:) any 
adler of m.-uer' s. MP' s or SP' s as 1:he caso mar, be • tracks and 
appart:E'N!nces dleret:o ben-een t:bc t:ermlnl of · 'Joinc: FacUit:y" .if 
and ""hen• from t:be c:o cme. m.-uer. HP or SP as che case may lfe, 
in eases of emergency or for t:be III'IDra efficient: ani! expedit:lous 
operad.Oll of "Joint: Faclli.cy"; i:ay elect: t:o have HP or SSV;, ·aa 
clle ease uy he. operac:e iu engines. t:raiila and cars along ud 
over said o1:her tt.tlckage. bur: solely vhUe said ocher crilckage is 
being used for and in such operation. 

D. 'Ihe cen:u .,O..~er" shall refer t:o HP vit:b respect to 
chi! Be.arne-llaco and t:he Pine Bluf£-Licc:le Rock sepent:s, AJid to 
SP vit:b respecc co me 'li!.x:hers•Cline segmeoc. 'Ihe .c:erm "User" 
shall refer co SSW ldt:b respect c:o r.he Pille Bluff•Lic:t:le Rock 
segment:, co SSV vit:h respe.cc: t:o the Bearne-Vsco aegmeoc:, and c:o 
HP vlt:h respect: co t:be 'liit:hers-Cline segmenc:. 

£. The cerm "Car Mileage Proporc:ion.'' as used heroin, 
shall mean t:he percenuge t:hat: bears che ss:w rat:io co one 
hundred percent: (1001) as t:he tot:al number of ear miles operated 
by one p4rq over each pon:lon of 'Che .Joint: Facilic:y during .4llly 
one mondl or ot:ber specified period of cl=e shall bear c:o th~ 
toul tn=ber of Cll1" miles operat:ed over c:h.tlt a111:1e p~:~n:l.on of the 
Joint: Facll~ daring said mondl or or:ber specified period of 
time. cotlllt:ing each frelghc ear. loaded or empc:y, anCl each 
c:Jlboose, 45 one car, and counting each locmwt:ive, regardless of 
number of wlit:a. as tv0 cera. For purposes of calculat:ing t:he 
ou=her of car c1les operat:ed, loeocot:lves, cars and cabooses 
engaged io or incident: co consc:rw:t:l.On or maioc:cnance vork on llllY 
porcl.on of t:he Joint: Facility shall be excluded. 

2. GRANt OF RIGHTS 

Ovaer hereby snmca User !or the t:erm of t:bis cgrc~mont 
and aubjc.ct co the Umlutiona sec: forth herein. cbo right c:o · 
C)perace 1cs t.r.tltos, engines .tl.Dd cars vitb its own employees on' 
and over t:be Joint: Facilic:y solely for bridge purposes. Except 
vit:b rcapecc:: co dllf induscri.tll le.tld ti:ac'kaae included iD t.bQ 
Joint: Faciltc:y. as provided in Secdoo 1 B. boreof. U.iar shall .....-



Do; !have ~ rlgbw:: c:o ecins~c .:.r to ~perate any lf!~da ald~l- ... .. > 
spu:, _.11ldusttle)l. or public fi:ef&ht tt.tl~ c:onn~c_t;:~~ -- co 'th~ J9 nt 
:F.aeu..1ey. oor .shell User have the rlgh~_: to ae~ any lndt.iat:9 or 
!.ndut~ttle.s skuaoced .on che Jo!n't Faentqo. 

'li!he r5.&bu bere!.n granred Drier are subject to thf! rig}lt: 
iberelby reserved co Olaler. lee sui:ees_sora and aashns t:o -use .the 
.Jo!!n't J'aclll.cy !n any '!r.'S.)' ~'Uich vlll DOC UCerially L.npalr· the 
use lbereln concemplat:ed co be lltllde chereof by Uaer1 iiu;lud1Dg 1:he 
rl:gbt of ~-ner co use and t:o granc: co omera . tluln User che rlghc 
to use al:l or any pon:icn o£ dle .Joint: Faclllcy. 

3. <CGNNECTIONS 

1.n order co provide suit:able coanecr:lons and ocher 
facilit:ies z:o pennlc exercise of rlgbt:s granud In Paragraph 2 
hereof, tile o1•·ner shall wen rCQUest:ed iQ l!ridog by user, at: 
user's sole cos~ and expense, coosrrucc eny necessary connections 
including ac:.quuid.on of rlgbc-of-1.:ay cherefore and any signaling 
arul commuuic..acions or r.earrangement:s dlereof on che propei:t:y of 
::he Olo"ller. 'l'r.ec:ks and odler facUicies co be provided pursU.ant: 
co chis secclcn a.s ... -.ell as furure addh:.lons and bectermencs 
clleret:e 6he11.1 vhen cons::ucced or lnss:..'llled, be owned by -user 
except: thar: porri.on on 01mer•s property which ownership shall be 
ves~ed in che Oloo"ller. An:.er ccnscructio.'l, chac port:lon of 
co110ecr.lons on 01..-ner•.s p:r:op~ shall be .o.aiat:sined by owner ac 
user's sole cost: and expen5e. 

4. OWER 'TO &\1£ tta.J[]SlVE CONTROL OF MANAGEMENT, 
MAINn.:NAOC:E AND IGPERA:rlON 

Ovner shall bave exclu9ive control vlch respect cc 
management:, mainc..nance and operac1on of cbe Joint: Fsc111cy and 
shall msinCRin and keep che same in repair reasonably _auicsble 
for che combined requ.l.remenr.s of che p_arcies sod of such other 
railroad company or ccmpaoie.s as 'SNJY .froc dme to cime have che 
rigbc of \180 thereof, but lc 1.s exp.ussly underscood tbac User 
.shall not:, by reason of soy defecr;: 1o t:he Joinc FacUicy or 1n 
rmy struct:ut'e or appllaiu:e appurtenant: chereco, or by reason of 
che failure of Ovner co repair any such defecc, have or make 
against: Ovner any clafm or demand for soy loss, damage or injury 
11he.r.soever arising frOlll such defect: or failure co repair. 

User shall not: permit any of its employees to operate 
crains and engines on che .Jol.oc Facillcy uoc11 t:hey are 
qual~fied on User's operatlag rul~s and regulacions, also 
including those excerpca of Olroer' s rules and iostruc.:ions 
applicable co the .Joint Fac111cy which shall be furnished from 
cfme co time by Ovoer co User. 



'•·· s. ~~~~05 ~f: _gs:g. 'nw.to~. m OP~~ON 
ON THE JOINT. FACRn'Y. __ __ .. . . ... .. . . . 

upon dle ~:~c8~~~h~ · = q:~~t~~;~ ~~tt: !:~-~~:, 
(h.oner 1:0 ba reaponsibl~ for v~~J.&~n C)f ~'~' • n\J,e~ _and .· ··• 

~~;U:e o;P;ii~t!~c~=~f sli~ ~~~ ;!~~elit rut;~ 
expenses .Wieh 'lc and Dvner :may . incur as a · reaillr:. ·of any . atich 
barrl:D.g froDi aervf.ee. l:ftnu:b disd 'lliu{ ' acr:.lco · !s · ~ - oau'd 
by a . User -~loyee co. che Raclonill ~~1 ,A4]Wii:menc ' ~afcCor . 
odler r:d.bunal lavfully C:rea~ed C:9 ~djUdieac;!! sui::b ea.s~ih , a:nj!' i!f 
t:hi! decision of sucll bouc! or t:rJ.buoal SWJCaina chtt e#loyee • a 
poaician. such employee shall noc diereafcer be barred fiom 
service on d1e .Joint Fac111cy by reason of vuch occurreor:e• 

6. DEV!C£5 ON EQUli'HENT 

'-'ser. ac 1a ~ense. shall. inst:al,l and maintain upon 
U.s ensior.s and cars stich equipment: or deVices .as nov, or . in che 
furure. may be neeesaaxy or appropriate. :In .the reason!lble 
judgment: of 01.-ner, for operac.ioo of t:raina upon che JoJ-.1c 
Facilicy. 

7. ADDITIONS AND !ETI'ERKIBIS 

o~:ner shall make and assume the ease of soy changes, · 
addldona and bett:ermeur.s as such t:erms vere co1111110oly used \lQder 
Reciremenc Replaecmenc Beccermenc (RR8) account:~g prior co ~ 
report:ing year beglonlng .January 1. 1983 involving total cost of 
$50.000 or lea~~ co the .Jolnc F.acillry vMch it deems necessary or 
desirable for tho 5afe 1 efflc~t ad econo.111lcal use of che .Joint 
Faclli.cy. Progrusively during corun:rucclon, and upon chetr . 
compledoo. these changes and/or addidona aod betterments ahllll 
become part of che .Jolin: Facllicy. 

For c:hoae chaogu. addiciona and _,etcermeaca aa such 
tet:U ;,are COmllonly used under Retirement Replacement Bot:cermenc 
(aRB) accoUilcing prior to dle reporting year beginning JaoWlry 1 1 

19831 vbose cost exceeds sso.ooo. OWner shall advise User. OVn!!r 
shall bill User. and User shall pay, iu Car Mileage Propordon 

(.for che calendar year preceedlng the CQ~~~D~CnceJWnt of 
conscruction) of all related expenses of any ebaogea, addirtona 
aod betcerir.encs. 

Likeviso 1 User may request cbaDgea 1 addlcions and 
becr:ermeot:a co the Jolin: Facllicy vhicb User ahilll deem uecoasary 
or desirable for the aafe 1 efficienc and economical use of the 
.Joint: FacUlty by che part1u and Owner shall, lf !1:: eoneural 
conattuct ilu.o and chey shall beccme pL'Irc of cho Jo:lnt Facil c:y; 
pJ::ovided1 bovover. chat: if tho pardes caDJlot: agree. tho quoac:lon 
of the neceaaicy or de:~irabllicy of such ch4ngea. additions or 
better=enta for t:hc aafo, efficient: and economical use of che 



!~ ~~~~ tf~tes sllal . ~- om1!.i~ ... r- co ~1>1~S.t1on ··· 

X1:1~d.dl&~1Dg ~ ro the ~ttary ~reiD c:o~t~~CS.. 
should .any chang~! addl~ and/or ~cce~ts l)e r~~j!u_ ed b}', 
ilm: .or goverumenu body. User shell pay iu Car H.~il~~,~g~ · · .... 
Propordon as provided in -tile second paragraph of di1a Section 7 ~ . 

C.'iler shall have ~ right: Ito aab. clulnges• addit;iona ~-d 
bet:ll:e,x:ments ~a. but: nor as a pan: of. the .Jolni: Faclliey for i!=a 
excl.uSive use. provided t:hac such Changes. add!ciona and 
ber~t'JI!enrs do noc maudal.ly hinder or obsrrucc User• s usc of 
clle Joint FacUi..::y. 

8. PICKING UP lmE!CKS 

:If any e%lgitle. car or other equipmenr shall be wrec:ked 
or deralleif upon me .Jo1t:n: FacUicy. d1e a~ shall. vithouc 
unnecessuy delay. be p1clted up or reraUed by ow.,~. unless 
odlerwiso agreed upDD 'by l:he parcles. The expense inC1,1ETed in · .. 
reralling eijuipmen'C shall be borne by the parries i.n accoroance 
v1dl dle provisions of Sect:i.on 15 hereof. 

Chrner shall nor be :required co furnish any fuel or ocher 
s~plies for dle operat:ion o£ User" s locomotives or cralDs ~ver 
clle Joint: FacUicy. In !the event: Owner sho\lld. nevertheless, 
fu:rni.sb such supplie5 1t.0 Dser. User shall prOS!pt:ly, upon receipt 
of bUling rl;lerefor. reilnbarse Owner for ics case thereof. plus 
<hmer1 s then-current: sc.andard adcU.cives. 

10. COHP:ENSAl'IOO 

The annual Car ~es operaced by User over each segmen~ of 
dle .Joint: Facllhy shall be decermined by Owner. A1:: che close of 
each calendar year • c:be oec balance of Car HUes oporaced by · 
User over craekage of OKner shall be decetulne.d. Excess Car 
HUes shall be equalized berw-eeu the parties by t:he .deficl:c rarcy 
paying cbe creditor _parcy Car HUe race. The car mile race s 
•~cached here~o as Emlbh .. D. u Should rlgbts or opera~iona by 
User over tuJy segment: or segme.ncs of che Joinc Fac111cy be 
~ermlnaced or relin~. chargu for use of the remaining 
ae~u of che ~~o.!nc FacU1~ shall c:on~inue to be paid as 
J:rOvided 1n dib paragr•ph. The Car mlle rate shown on Exhibit: 
D", shall be. subject: co re-scudy ac ebB request of ei~her party• 

rrovided; however, no core dum orie re-s~udy shall be made in any 
2 =o:~r::b period. 

Excepc as provided above. User shall noc pay Owner any 
amouuts for maincenance end opera~ing expense, rencal or cuoa. 
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The car mile race contairied in Exhibit: D contains tWo 

c0111p0n~: (l) renul and (2) maintena11ce and operac~~ri •. The 

~.bl .... t .. enanc. e a:D.d.opera ... rlon c. o:np ... a·,··n···.·en··.···.t: ls .. · bas.ed···· o.n 19·8··4·······.· .. c·· ... ~s .. ts!··.·.·. a.n·.··.a .. sball be adju.sced effecclve .J~ 1 of each year. be;&!finl.Jlg 
.Januaey 1., 1986:~ by dle percentage change in the As~oc~dor;t o~ 
American· !l.aib:oad's na.auroad Coin:: Recovery Index". RaUro.~~s of 
Class 1 8 'West::ern Dlsr:rlct:1 t'.arerlal Prlc:es, \l~g~@ aates \ail~ 
Suppl.ements combined (exc:ludi.Dg fuel), frol!l tbe year 1984. which 
shall be caken as a base. to the calendar year iiiunedi:ately pr~o.r 
co the year in 1oilich the change is co be made effec:cive. Thus., 
the percenuge change from the Year 1984 to year 1985 will tie 
used to increase d1e :u:.aint:enance and operation component of. t:he 
car zd1e race effec:a:.ive January 1 1 1986. 

11. RENDLTION AND PA~ OF BILLS; INSPECTION OF RECORDS 

o.~er and User shall keep complete and accurace records 
o£ expenditures and dat:a vbich are the bases for the ch.:oi:gGs to 
be made aga!.nsc User hereunder. 

0\.-ner shall render billing co User for all amounts due 
hereunder. 

All bill.s hereunder; except: those payable in advance. 
shall be rendered as soon as practicable afcer the first:: day of 
t::he moneh or year nexc succeeding t::he monch or year during which 
che expense is incurred by 0.-oer.. and shall be paid wit::hin sixt::y 
(60) days afa:.er receipt:: thereof. 

Errors or disputed icems in any blll shall not be deemed 
a valid excuse for delaying ~aymenc, but: shall be subject: to 
subsequent:: adju.sc:menc; provi(led, however. chat:, except: as herein­
afcer 1n chis paragrapl: ·provided. no exception to any bill shall 
be recogni.zed or considered if filed after the expiration of · 
t:bree (3) years from Ebo lase day of the calendar monch in which 
the bill is rendered, and no bill shall be rendered later than 
three (3) years afcer t:he lase day of the calendar mooch in which 
cbe expense covered dtereby is incurred or three (3) years after 
cbe lase day of 'the calendar mooch in which final expenditure is 
made under any parcleu. lar w. ork authority, or, in. the case. of any 
claim of any chird parcy, disput:ed as co amount: or liabilicy, 
after the amount: is liquidated and/or llabilicy is established. 
So much of che books, accounts and records of each party as are 
releted co d1e subject: Dac.ter of chis agreement::. except as to 
income a:.axes, shall ac all reasonable times be open co inspection 
by cbe proper off'Lcers and agencs of che parties. 

12, DEFINITION OF "COSI11 OR "COSTS" 

A. The term "cost" or "coscs11 as used in this 
agrce=eot shall include, but no~ necessarily bo limiced to: 



--···--- - ·· --·-- ·--- . m·-iA1lll-~.:-eosu-""1.n"C\irreiJ-·for-l81i'Or. mat.effaT8 
;ana 1sup,p'U.les ~~ma ~SUV.iroe.s fumlshed and/or used .. 

(:2) Salles or use Jt:eXes oa mlat.erial c:oscs. 

(3) ~ropr~ surcharges on dlrecc labor costs to 
tre;pNU>ent: vacacliO.n ell~. bcl:ld8ys paid for and not. vortced,. 
lheall.rtib l!llld 'Welllfalre benefit;s. payrol.l uxes. and any ocher sl!nilar 
.:ail.il!owanee.s. ~flu J8!!l'di/or cexes in effect. froa cime t.o dm.e. 

(!QJ) Rea-sonaibU.e charges co represent. superintendence 
.and :managemen~ of me .!Jouu:::. Fad.U.cy •• 

(S) AD appll:l3;pd.au surdlarge on che purchase price of 
lllew tmart.eriah ICC ~:re:senc purc:.haslng and score expense. 

(~) IReasrmalble c'haq;es c:•omput:ed per nee ton mile. but 
iilOt: exceed~ IP'tibil.!l.shed uri.ff ra~:es. co cover cransporcat:ic;n 
<OVer l.i.ues cf Olmer,. for ansurials and supplies- used. 

(i) !R:easorull>1l.-e charges for use of roadway machines .• 
:special ~ooD..s and ~;p1U!.SDces. and for use of locomotives, work 
.and r-ol.].!m_g S<t:Oc1t equi;pmenCe 

(8) lPr.i.-ces 1t:0 be used in det.eraining t.he cost: or value 
<Of :secondhand craCk ~rials used or released and scrap t.rack 
rmtt~..ak rel.e.e.sed im.c:l:denl:al co t.he maint.enance of or che making 
.o£ changes im 10r addi.cl!ons and bet.cermencs t9 che Joint. Fac1licy 
shall. be ~ upon fr.om t:ll.:me co dme by che General Managers of 
•Owner and lEser snd shall remain in effect until cerminat:ed by 
~~er par~ cpon ~y (3G) days• vrit.cen not.ice co the ocher. 

(9) Anydl~ ber.e!n co ~he contrary nocwithst:anding, 
:1:he cerm '"cosc;D or 111c-o.scsa.a sha1.1 noc include ·~oss and/or 
illama_ge'11 .as dle~ unn b a.~flned 1n Sec cion 15 hereof • except for 
che purpose of <i£:.ennhli1D,g c.osc of repairing damage to the Joint 
F.acUicy .. 

1:3. AnMI.SS"lQN OF OJr:HflR. RATLllOADS 'TO JOINT FACU.ITY 

Not:bing in chl:s agreement: shall limit che right: of 
Owner c-o admlc odler CO.J!lPB.Dl.es co me use of che Joint Facility 
.or .any par.c dlereof on such cerms and c:ondicions as are 
rSa:1:_1~~c~:ory_ ~p .. (Nner .. 



~ wUD. :oot: e.ssilso ~r In 2ny llllllllaer ttansfer . t:bis 
~or or amy ~:rB,ogb1: o:r prlvlh,&e under aud .:o. it gran~e~. nor 
!Permi.'I: I.B.DJ' JPer.Son <Dr ~. COU!P&D}' or co:panies co sh--r;~ 10 ... 
IBDJ' $'UCh rllog~ or FivU.ege. l&o~ 1n ~hie 3gre~nt sfuill 'be 
<eonstt:uea tlo !Pe%'milt any comer r.Uay c:o:pany,. dlrecdy or 
!!.!na~cd~. a> !POS"'lt>,Ss ,my r!sbJt or prlvUege granted to the User. 

!l/4. ·.GliSERVA'NC£ ClF ILA'IS. PaJBLIC RULES MID RECULATIONS 

lEach JP8rcy • ~B..t:h :respect: c;., dle use '-':: dle Joinc 
IF.acllhy or any pan dbexeof and che ~at:f.on of equipment 
it:ber'<!on .m1d zt:he%1e=er,. IS'ball comply vidt all a.,plicoble la:v~ • 
.xnli-es,. r.e~d.cms amd c:n3ers promt~lsated by any goverlllitentill 
.end.cy lhavbm judsdl-ction im !the caner for che procecdon of 
persons or otlle~e. -mld if any failure on .C::\e pare: of any 
IPBr·t:y or p~iles !l:le%1&-o .so IW CO!lill}' cherevlch tthulll resulc in 
.an.Y filoe,. \l)eillllcy,. co.tt or .c.balrge being bl:posed or assessed on or 
•ga!nn amrt:ber iPBrq'. tribe percy or parries so failing shall 
~rnmp:rlly :re~e and i!Ddenmify such omer parcy for or on 
aooormt: ·of !S\lcll B!De. ~1h::y • eosc or charge .md for all 
.expenses .and UtCO~meys !iees itlcurred 10 defending any accion 
:wbicll !lnaJ' :be :br.o~ agallls:t: such omer parcy on accounc thereof, 
and shall!. lllpOD. IDO:tl!.-oe !thereof beL-ng given co ic by c:he other 
parcy • .defelld ;any sucb .aed.<m free of Clllst:. charge and expense to 
suc'h .omer pany. 

il '5. ll.1IA!BliL!J:11T 

A. ILlefbk!Jons. :For t:he purpose of chis seccion, che 
fc[~g def~~i~ Shalll apply: 

AI. ~s 3J:Ild/or kms,ge"': Includes all claims, 
U.eb!.licy. and ~e .of every characcer incident c:o che loss 
-or .dt!$t:rUE:t:icD of Cllr odB~~~B&e ~o prOP'"'"">' and injury co or death 
.of persons. arls!n,g upO!D C!r adjacent: co che Jolnc Propert:y. 
Loss and/or lllaln.e,&e &.PJPDn.ioned under dlis .Agreem.enc shall be 
:redue~ by .rmy emormr appU.:eable chereco recovered from chird 
jp&rd.es .. 

A2. "'.!oi:u: Pcoper.ty.,': 1be ..Jolnt Fac:llic:y end all 
da~enances cber-eco and !Wldedy!.og land vhich, by reason of . 

Agreemenc. may be used by cvo or all che parci.es, and all 
:mod.ve pa.-er. cars amd e~lpmetlc engaged 1n the li.aint:enancc, 
~~al, ~removal. lns,pecC~ or operac1on mereof fQr che benofit: 
.g£ ~ .or all of che pardes.. hly lOCOlDOt:ive or equipment: shall 
'be ~eemed .lo1Dt: Propercy Wile en,&Bged in or lncldent: co t:he 
perfor.mance.s of .service, me COSt: of .lorb1cll 1s included in Loss 
and.(or Dmr.age for vhlcb cvo or more of the parties are joindy 
liable. 
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cootraccor of Oa~er 
renewing, r~ovilig, .1.;... 

·.a;u 

making additions or bet . . ~-- chereco, or 
giving orders for or direct:lng the mov¢liient of trains or 
performing ocher serviee, for che co111m0n benefit of i::wo or. ·more 
of the parcies hereco. 

A4. "Soie Employees11 end nsole Property11 : Employees, 
motive po~er or equipment: while engaged or about: to f!ll&ilge ir} 
6\rl.t:ching end handling cars of only orie party or in perfci~iri'g 
other services for cbe exclusive benefit of one party shall, for · 
dle p11rpose of this Seccion 15, be considered the Sole Employees 
or rhe Sole Propert:y of that parcy. 

Anyt:hing t:O the contrary in this Seccion 15 noc­
-wit:hst:snding, any o::>.mployee, sgenc, contractor and motive power or 
equipment: of OWner while engaged or about co engage in the 
performance of work the cost: of which is co be borne . entirely b,y 
User or Users hereunder shall he deemed to be che sole employee, 
agent:, concraccor and sole propercy of such Us~r. 

AS. For the purpose of this Section 15, equipment of 
foreign lines being decoured over the Joint Propercy by ~uchorlty 
of Owner and all persons ocher than Joint Employees engaged in 
moving such equipment, shall be considered cbe Sole Prcipercy and 
Sole Employees of Owner. 

A6. Mocive power, cars 1 equipment, and ocher pr9p_¢r.:y 
handled or used by any parcy hereco shall, unless Joint: Property, 
be considered c~id Sole Property of chat party for purposes of 
chis Seccioo 15. 

B. Alloc:arion 

The provisions of chis Seccion 15 apply only as becween 
che parci~~ bereco. Excepc as herein ot:herwise provided, each 
p8rty :olis1L ~~ar all Loss and/or Damage co ics Sole Property, its 
Sole Employees, patrons and others on ics engines, cars or 
crains, or on or about the Joinc Property in transaction 9f 
business for or with such party. Loss and/or D~~ge t~ third 
parcies or Joinc Property or Joinc Employees shall be borne by 
each percy in -au amount equal to thaC par~y' s Car~Mileage 
Proportion, determined for the month in w~ich che incide~t 
occurred, of such Loss and/or Da.m.age, PROVIDED,H()WEVER, l;hat when 
such expense for Loss and/or Damage totals less than Two Thousand 
and no/100 Dollars ($2,000), Owner shall bear all such 
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of ~}U:! pfirdes 
C::onuibuced (by reason of che a~c or omiss'lon of itll ~ole 
Employee!& or a defecc in b:s Sole Properr.;y) co che Loss _or 
Damage. che parcy so concribucing s1taU .. bear all Lo~a . anc! Damage 
co all persC)ns and propercy. No't'Wit:hsu~c:)ing che foregoi11g, if 
'the engines. trains or cars of on1y one pari:y are i11'1io~ved in -the 
incident:. chat: parcy shall bear all Loss snd Damage c:o third · 
parcies. Joint: Employees and Joint Properc:~. Users agree c¢1 
accept: all vehicular crossings, now or hereafter exls,Cing, of l=he_ 
Joint Facility o~ any pare thereof in whacever condition ~hey may 
be during the t:erm of chis Agreement: and will noc assert: BllY 
claim,. demand or cause of act:ion agaicsc OW'n_er and will indemn-ify 
Owner against: any claim, demand or cause of accion arising out: · 
of any crossing accident: on che Joint: Facili~y or any pare 
thereof in which the engines, cars or crain of User only are 
involved. · 

C. General 

Cl. Each parcy hereto agrees thac the acts and 
decisions of che parcy hereto performing any management, 
mainr.en.ancc. repair. renewal, removal, improvement, operacion or 
similar funccion of or for che Joint Property shall be deemeu 
proper and adequace, and .no claim shall be asserted against such 
party by reason of such function or lack t:hereof. 

C2. Each parcy hereco shall pay promptly da121ages for 
"'hich such parcy shall be liable 'll der che provisions of this 
section, and shall indemnify che ocher party or parties .hereto 
asdinsc such damages including attorneys' fees and coscs. 

C3. Each party hereto shall have the right to s~tcle, 
or cause to be settled for it, all claims for damages for which 
such parcy shall be liable under che provisions flf c:his Seccion 
15, and to defend or cause to be defended all suits for the 
recoveJ;Y of any such damage. 

C4. In cbe event: cwo or more of che parties hereto may 
be liable under che provisions of chis section for any damages 
and the same is seccled by a voluncary payment of money or other 
valuable consideration by one of che parties jointly liable 
therefor, a release from liability ahall be obcained in the names 
of both parties so :tablcj however, no such settlement in excess 
of Twenty Thousand Dollars ($20,000.00) shnll be made by or for 
etcher part:y "'ithout che authority of che ocher party, but any 
settlement made by elthor party in consideration of said sum or 
less sum shall be binding upon the ocher party. 



··-··· ·· ··· - ----- - -·- ----·- - - ·-------·--·----cs. In case a suit: shall be commenced against any 
par~ for or on aecouiu: of dBlllages for which another p~~.tj or 
p~t:i.es hereco is solely or jotndy liable under che prov~d:a::.o 
of !Chis Seecion 15. che party so sued shall give riot.ice in .· · 
wrlcing co che odler parcy ur pu~cies of che pendency of 8~-ld 
suit:, and chereupon che ocher parcy or pardes shall ass\ime or 
join in che defense of such suit:. 

C6. No parcy shall be bound by any judgment: against: che 
otiler parcy or parcies, unless such percy shall ~ve ~d 
reasonable nocice requiring .it: co defend and rel:lsona~le 
opporcunicy co make such defense. When such notice ~nd 
opporcunicy shall have been given, che party so notified shall be 
bound by cbe judgment: as co all maccers which could have been or · 
vere l.icigaced in such suits. 

16. ARBITRATION 

Any dispute over che terms of chis agreement: shall be 
seccled by a board of three (3) arbicracors experienced in rail­
road operacions, one co be na.aied by each party and ch_e third ·by 
che cwo so named. If one parcy fails co name an arbicrat9r (or 
che o.-o chosen do noc name che chlrd) wichii". sixty (60) days 
after nocice co do so, such arbicrat:or shall be nam~d upon 
application by either parcy hereto tO any judge of ~he U.~. 
Di.scricc Court or Superior Courc whose jurisdiccion _includes the 
Joinc :r:':tctlicy. The arbicracors shall conduce a hearing. at 
Which each parc:1 shall be given che opporcunity o::o pres~nt ics 
case. The decision of the arbicracors. or any tWo o£ chem, shalt 
be final and · binding upon die pai:'cies. The expense of 
arbicracion shall be apportioned by the arbitrators. The parties 
may agree upon a single arbitrator. 

11. DEFAULT 

If any User shall fail co pay any sum pay~ble by it 
hereunder on che date when the same shall be due 1 or shall fail 
co perform or comply vlch ~Y other covenant or cc:md:ldon by i:t 
to be perfotiDed or complied wich under this agreement; 11nd suc:h 
default shall continue for a p~riod of thircy (_~) d~ys after 
vrltten demand for such p~yment, performance or compliance shall 
have been made upon such User by Owner, chen Owner shall have the 
right at its eleccion, co terminate chis agreement as to chat 
User l,y giv1ne such User written notice of such election subject 
co any consent: of che Incerscate Commerce Commission chen 
required by law. Failure or refusal of soy User co make payments 
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-nr ~<t ;perfo~ or eOJ:nplY vit:h any covelu~ots or con~icic:ms wh1!C:lj:. ·.·· 
1ihall l:>e ;c.he subjecc of arb!,uac~on under . the . prov.t;e~ona of ch-f.:~J 
oasreemenc sh&ll not:. pend!,ng firial dece~itil!.cion of suc:::.h 
arbittll,don. bEt deemed a cause · for cerminacing chis ~gre~~enc . ·A 
e.uver by Owner of che breach by any Us.er ·of any c0venAAt 0r 
c:onoirton of chis agreement: shall noc impai.r the right: of ·0wne~ 
~o .avail i.t:self of any subsequent: breach chere..,f. .· 

lB. SERVICE OF NOTICES 

Nodces under chis agreement: shall be in wriclng and 
sbaU be deemed co be pro]!ecly served if delivered ·Cot or if 
deposit:ed in, the Pose Office. postpaid. addressed to che 
General Manager having jurisdiction of cbe parcy co be so 
norl.Eled. 

19. SUCCESSORS AND ASSIGNS 

This agrc.aemenc shall inure co che bene~it: of and:· be 
bindin~ UL~~ .the par~ies, cbeir respective successors and 
assi.gns, Inn: no sale, assignment:, morcgage or lease by any User 
of chis agx·eemenc or ilDY inceresc or right: given by chis agree,­
aenc. sepiD:ace and apart: £rom the sale, assignment., mort:gage or: 
lease of ics encire railroad. shall be valid wichout: the prior 
wri~cen conseut cf Owner. 

20. DISPOSSESSION BY PUBLIC AUTHORITY 
. : ·- ·. --·. ·· 

In t.he ev~c Owner shall be dispossessed by compecenc 
public auchoricy of che r~gbc co ope:race upon and maincain the 
J'oiac Facility, Ol.mer shall have no obligat:lon hereunder t:o 
provide i:rac:kage for any User's use; and no User ~hall have and 
shall make any claim of any kind, legal or ocherwlse, ag~tQst 
Owner for failure co provide crackage for any User's use • . 

21. £FFECTIVE DATE AND T£1!:!! 
Tbi3 agreement. shall ~ effect as of the dace hereof 

and shall contiriue in effect for a perioa of nine (9) years and 
c:hereafcer uncil cerminacec:f by either party on one (1) year's 
vritcen noc1ce co t.he otbc.: party. It is condit:io.;ed upon tho 
approval or exemption of cbe ICC and any ocher prerequisice legal 



- &umorl~.. In dta -.ewu: th~a agre_~nt is ~o~ opprov,~4 · or ~~l#pt:~d 
by the _ trn:~rs~te C::~ce . C0~sioJ;t an~ . S.J;ty~ C)tibt!r pJ:~i:~!J~:I:sfte'\ · . · 
1e.&f11 authority or •iii t:he eveijt sfl.icl 9.ollll:lli8~:~911 ~p~sell~ C:onditipha: 
UllSCC:eptable to any parcy. chiS agrt!~ent shall bec:ol!le ,,n~'ll a_nc,J: · 
void. · 

Norwlchscandlng tlle foregoing, any party 'he~etp 'il!.f1Y· • : ~p§fl 
90 days 1 writ: ten not: ice co cbe oc~er parcf or par.ties tit.:scoil_tiiiue; . 
():t' wit:hdraw from u&e .of any segmenc of che . .;JoiJ;tt F'ac~licy. l~il,c;h · 
discontitfuimce or wil:bdrawill shall not tetminace or 8£S:ect -fhe' . · 
dgbt:S of . Ol8 remsiniog part:ies Ol." the Other SOgmeot:S . c?f .the JO,.nt 
Faclli.cy. · 

Afcer vicbdrawal from use of any segmenc _of _che Jo:ttlr; 
Fac:Uicy • ;:.. O~er may ac any fucure cime wlch che pt•lor . C:o(lsellt of 
01.'ner, rec:Oltllllt:nce use of t:he discontinued segment sod cetms and 
c~ndicions of this agreement shall apply co future use by such 
User. 

IN WITNESS WHEREOF • t:he pardes have executed c}lis 
agreement in criplic:ace as of che day and year first above 
~-rit:ceo. 

SOL1'IHERN PACIFIC TRANSPORTATION COHPANY 

By 
(Tide) 

ST. LOUIS _SOUTHWESTERN RAlL~AY COMPANY 

MISSOURI PACIFIC RAILROAD COMPANY 

By~-·. c ,,, ~ 

, ' '. 
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Proposed Trockage Rights over S.P.T. 
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EXHIBIT D 
 

Correspondence between  
Mike Martucci, BNSF Manager Contracts & Joint Facilities 

and  
Chris Sanford, UP Manager Commercial & Interline Strategy 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 Mike Martucci 
MGR Contracts & Joint Facilities 
BNSF Railway Company 

 2500 Lou Menk Drive 
AOB GL 

 Fort Worth, TX  76131 
 Phone: 817-867-0804 

Email: mike.martucci@bnsf.com 
 
 

 

 

 
 

 
 
 
 
February 21, 2023 
 
 
 
Mr. Chris Sanford 
Manager Commercial & Interline Strategy 
Union Pacific Railroad Company 
1400 Douglas Street, STOP 1350 
Omaha, NE  68179 
 
Re:  Access to Colorado Materials LTD at Uvalde, TX  
        
Dear Chris: 
 
Please accept this letter as BNSF’s formal election request to access Colorado Materials LTD at 17343 
Uvalde, TX 78801 and initiate service pursuant to the Restated and Amended Settlement Agreement (“RASA”) 
between BNSF and UP dated March 1, 2002, section 4(b).  This is a new shipper facility along a trackage 
rights line and is located at track 752 along the Cline Industrial Spur in the vicinity of MP 3.0.  The Cline 
Industrial Spur was formerly served by both SP and MP, and the customer facility was constructed and 
operational in 2013.  Pre-merger, the Cline Industrial Spur was dually served by MP and SP pursuant to an 
agreement dated November 22, 1985 which granted MP rights over SP tracks between Withers, TX and Cline, 
TX (inclusive of the Cline Industry Spur down to Blewett, TX).  
   
BNSF intends to serve this facility directly with our existing train service or in unit train service planned to 
commence 45 days from the date of this letter (on or after April 7, 2023).  Service frequency will be based on 
customer volumes and can be expected to fluctuate as needed depending on the customers’ demand.   
 
In accordance with Section 1(d) of the RASA, please confirm approval of BNSF’s election in writing within 30 
days’ receipt of this letter (March 23, 2023).  Upon UP’s confirmation of service, BNSF’s local Operations 
personnel will be available to discuss any concerns with UP’s local Operations personnel.  
 
Sincerely, 
 

 
 
Mike Martucci 
Manager Contracts & Joint Facilities  
BNSF Railway 



 

 

UNION PACIFIC RAILROAD COMPANY 
 
 

 
 

March 23, 2023 
 

Mike Martucci  

Manager Contracts & Joint Facilities 

BNSF Railway Company  

2500 Lou Menk Drive, AOB GL  

Fort Worth, TX 76131 
 

Dear Mike: 

 

Please refer to your letter of February 21, 2023 seeking UP confirmation of BNSF access to Colorado Materials LTD at 17343 W 

US Highway 90, Uvalde, TX 78801. Colorado Materials is located on the Cline Mine Industrial Lead. The agreement of November 

22, 1985 referenced in your letter granted MP overhead rights only and the current UP agreement with BNSF does not grant BNSF 

any rights on the Cline Mine Industrial Lead. 

 

Union Pacific declines BNSF’s request for customer access. 

 

 

 

 

        Sincerely, 

                                                                                                         
        Chris Sanford 

        Senior Manager Commercial & Interline Strategy  

CC:  Olivia Power 

 Jon Helm 

 Kate Sieverson 

Tanya Spratt 

 Stephanie Weekly 

 Derek Hinds 

 Mark Simon 

David Hughes  

Jamal Chappell 

Olin Dirks 

CHRIS SANFORD 
SENIOR MANAGER – 
COMMERCIAL & INTERLINE 
STRATEGY 

 

 

 

1400 DOUGLAS STREET 
OMAHA, NEBRASKA 68179  

402-544-3105 

 

 

 



 Mike Martucci 

MGR Contracts & Joint Facilities 

BNSF Railway Company 

 2500 Lou Menk Drive 
AOB GL 

 Fort Worth, TX  76131 

 Phone: 817-867-0804 
Email: mike.martucci@bnsf.com 

 
 

 

 

 
 

 
 
 
 
May 18, 2023 
 
 
 
Mr. Chris Sanford 
Manager Commercial & Interline Strategy 
Union Pacific Railroad Company 
1400 Douglas Street, STOP 1350 
Omaha, NE  68179 
 
Re:  Access to Colorado Materials LTD at Uvalde, TX  
        
Dear Chris: 
 
This is in response to your letter of March 23, 2023, rejecting BNSF’s request for confirmation of its 
access to Colorado Materials LTD at 17343 W US Highway 90 at Uvalde, Texas. As you noted, Colorado 
Materials is located on the UP Cline Mine Industrial Lead. The basis for UP’s rejection of BNSF access 
was (i) that MP was only granted overhead rights in 1985 on the former SP line between Withers, TX and 
Cline, TX, and (ii) that “the current UP agreement with BNSF” (which we assume to be the RASA) does 
not grant BNSF any rights on the Cline Mine Industrial Lead. As set forth below, neither ground supports 
UP’s position. BNSF is entitled to access Colorado Materials. 
 
First, UP/MP’s operating rights on the Cline Mine Industrial Lead allowed UP/MP to serve shippers on 
the Lead, thereby giving any shipper located on the Lead the ability to receive service from both UP/MP 
and SP before the UP/SP merger. The November 22, 1985 trackage rights agreement between MP and 
SP granted MP operating rights over SP trackage (now the UP Del Rio Sub) between Withers and Cline, 
including the Cline Mine Industrial Lead to Blewett, Tex. The agreement set forth an exception to the 
overhead restriction on MP’s rights which you refer to in your letter. That exception in Section 2 of the 
agreement reads:  
 
Except with respect to the industrial lead trackage included in the Joint Facility, as provided in Section 1 
B. hereof, User shall not have the right to construct or operate any lead, side, spur, industrial or public 
freight track connected to the Joint Facility, nor shall User have the right to serve any industry or 
industries situated on the Joint Facility. 
 
MP’s rights under the agreement thus included “the right to serve any industry or industries” on the Cline 
Mine Industrial Lead. This conclusion is buttressed by MP’s Notice of Exemption filed with the ICC on 
November 14, 1985 (attached) which stated that “[o]perating over an industrial lead track of SP in the 
Blewett/Cline, Texas area is included in the trackage rights agreement in order to permit MP’s service in 
the Blewett area [to Mile Post 6.39].” The Notice also stated at page 1 that “[b]oth MP and SP own and 
operate railroad trackage servicing the vicinity of Blewett, Texas.” MP’s former use of the Lead to serve 



 

the former Uvalde Rock Asphalt (URAC) facility and the former R.L. White facility further confirms MP’s 
right to use the Lead as does the letter dated April 25, 2013 from Daniel Hartmann of UP to Chris 
Bigoness of BNSF, which stated that the URAC facility “was jointly served by both SP and MP prior to 
the UP/SP merger.” 
 
Second, the fact that BNSF does not currently have rights to access Colorado Materials or other shippers 
on the Cline Mine Industrial Lead is immaterial to BNSF’s current request. BNSF sent UP its formal 
election request to access Colorado Materials in order to establish those rights. As you are aware, the 
RASA provides for BNSF access to all shippers on other line segments over which both UP and SP 
operated and competed pre-merger. See, e.g., references to “Points on Sierra Blanca-El Paso line” and 
“Points on paired track from Weso NV to Alazon NV” in RASA Exhibit A. BNSF should similarly have 
access on the Lead. Because shippers on the Cline Mine Industrial Lead were jointly served by UP/MP 
and SP before the UP/SP merger, BNSF is entitled to access to the Colorado Materials facility. Colorado 
Materials is entitled to benefit from the competition that would have continued to this date but the for 
UP/SP merger. 
 
 
 
Sincerely, 
 
 

 
 
Mike Martucci 
Manager Contracts & Joint Facilities  
BNSF Railway 



 

 

UNION PACIFIC RAILROAD COMPANY 
 
 

 
 

July 21, 2023 
 

Mike Martucci  

Manager Contracts & Joint Facilities 

BNSF Railway Company  

2500 Lou Menk Drive, AOB GL  

Fort Worth, TX 76131 
 

Dear Mike: 

 

Please refer to your letters of February 21 and May 18, 2023 seeking UP confirmation of BNSF access to Colorado Materials LTD 

at 17343 W US Highway 90, Uvalde, TX 78801. Colorado Materials is located on the Cline Mine Industrial Lead.  

 

I reiterate that the agreement of November 22, 1985 referenced in your letter granted MP overhead rights only on the portion of 

line in question and the Restated and Amended Agreement of March 1, 2002 and the Sealy, TX to Waco, TX and Eagle Pass, TX 

Trackage Rights Agreement of June 1, 1996 do not grant BNSF any rights on the Cline Mine Industrial Lead. 

 

Union Pacific declines BNSF’s request for customer access. 

 

 

 

 

        Sincerely, 

                                                                                                         
        Chris Sanford 

        Senior Manager Commercial & Interline Strategy  

CC:  Sarah Bailiff 

 Jon Helm 

 Eric Hamilton 

Tanya Spratt 

 Stephanie Weekly 

 Derek Hinds 

 Mark Simon 

David Hughes  

Jamal Chappell 

Olin Dirks 

Tyler White 

CHRIS SANFORD 
SENIOR MANAGER – 
COMMERCIAL & INTERLINE 
STRATEGY 

 

 

 

1400 DOUGLAS STREET 
OMAHA, NEBRASKA 68179  

402-544-3105 
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