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Declaratory Order -- Hudson County, NJ

Finance Docket No. 34192 (Su

b-No. 1) — 208070

Hi Tech Trans, LLC -- Petition for Declaratory Order --
Rail Transload Facility at Oak Island Yard, Newark, NJ

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceedings are an original and ten
copies of the Petition of Hi Tech Trans, LLC for Emergency Order and Other Relief, dated
June 16, 2003. A computer diskette containing the text of the Petition and the accompanying
verified statements in MS Word 2000 format also are enclosed. Please note that expedited

consideration of this Petition is requested.

An extra copy of the Petition and of this transmittal letter are included as well. I
would request that you date-stamp those items to show receipt of this filing and return them to

me in the provided envelope.

Should any questions arise regarding this filing, please feel free to contact me.
Thank you for your assistance on this matter. Kind regards.
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HI TECH TRANS, LLC
-- PETITION FOR DECLARATORY ORDER --
RAIL TRANSLOAD FACILITY AT OAK ISLAND YARD, NEWARK, NJ

PETITION OF HI TECH TRANS, LLC FOR
EMERGENCY ORDER AND OTHER RELIEF

EXPEDITED CONSIDERATION REQUESTED

Hi Tech Trans, LLC ("Hi Tech") hereby requests that the Board issue an
emergency order preventing the New Jersey Department of Environmental Protection ("DEP"), a
party to the proceedings in Finance Docket No. 34192, from enforcing a cease and desist order
against Hi Tech. In that cease and desist order, the DEP has directed Hi Tech to shut down a rail
transloading facility that it operates for the Delaware & Hudson Railway Company, Inc., d/b/a
Canadian Pacific Railway ("D&H") at Oak Island Yard in Newark, New Jersey. The basis for
DEP's order is Hi Tech's failure to obtain permits or licenses for the construction and operation
of the transloading facility, something which, DEP contends, Hi Tech was required to do under

New Jersey law regulating solid waste facilities.



As explained below, as well as in the Petition for a Declaratory Order filed
concurrently herewith in Finance Docket No. 34192 (Sub-No. 1), the DEP's cease and desist

order is based upon a fundamental misunderstanding of the Board's decision in Hi Tech Trans

LLC -- Petition for Declaratory Order -- Hudson County, NJ, Finance Docket No. 34192 (STB

served November 20, 2002) ("Hi_Tech I"). Specifically, DEP has interpreted the Board's
decision as holding that the rail transloading facility operated by Hi Tech for D&H at Oak Island
Yard is not a facility used in providing rail transportation service and, thus, is not subject to the
Board's exclusive jurisdiction under 49 U.S.C. § 10501(b). As a consequence, DEP apparently
relies on the Board's decision to conclude that the ICC Termination Act of 1995 ("ICCTA"), Pub.
L. 104-88, 109 Stat. 803, does not preempt New Jersey's environmental permitting requirements
as applied to such a rail transloading facility. The Board, of course, reached no such conclusion
in its decision in Hi Tech I and, as pointed out in Hi Tech's new petition in Finance Docket No.
34192 (Sub-No. 1), such a conclusion would be contrary to numerous decisions of the Board and
state and federal courts holding that ICCTA does preempt the application of state and local
permitting requirements to track and other facilities (including specifically rail transloading
facilities) used in providing rail transportation service.

Enforcement by DEP of its cease and desist order would have devastating effects
on Hi Tech and its many shippers in New Jersey and New York. Hi Tech will be forced to shut
down the rail transloading facility at Oak Island Yard and will go out of business, and its
shippers will lose their access to rail transportation service. Enforcement of the cease and desist
order also would have serious consequences for D&H and its operations at Oak Island Yard. Hi
Tech and its customers are collectively the largest shipper served by D&H at the yard. If the

D&H/Hi Tech transload facility is shut down, D&H will lose the substantial revenue associated




with its operations to and from Oak Island, jeopardizing the already often marginal economic
viability of those operations.

Further, enforcement by DEP of its cease and desist order will infringe upon the
exclusive jurisdiction of the Board over rail transportation. Hi Tech believes that the Board has
exclusive jurisdiction over the Oak Island rail transloading facility under 49 U.S.C. § 10501(b)
and has asked the Board to so rule in its petition for declaratory order in Finance Docket No.
34192 (Sub-No. 1). If DEP enforces its cease and desist order before the Board can rule on Hi
Tech's declaratory order petition, the Board would be deprived of its ability to effectively assert
and protect its jurisdiction over that facility -- since enforcement by DEP will create a disruptive
shut-down of Hi Tech from which it will never be able to recover, and there will quite simply be
no facility left for the Board to assert jurisdiction over.

Accordingly, the Board should issue an emergency order that maintains the status
quo until it can decide Hi Tech's petition for a declaratory order in Finance Docket No. 34192
(Sub-No. 1), confirm the agency's exclusive jurisdiction over the rail transloading facility at Oak
Island Yard, and determine whether New Jersey's environmental permitting requirements have
been preempted by ICCTA insofar as DEP is seeking to apply those requirements to the facility.
That order should either stay enforcement by DEP of its cease and desist order or request, as a
matter of comity, that DEP hold its enforcement of the cease and desist order in abeyance until
the Board can decide Hi Tech's petition in Finance Docket No. 34192 (Sub-No. 1). The order
should also clarify the Board's decision in Hi Tech I by making it clear that the Board did not
decide there that the rail transloading facility at Oak Island Yard operated by Hi Tech is outside

the Board's jurisdiction over facilities used in providing rail transportation.



FACTUAL BACKGROUND

Qak Island Yard is a major freight classification yard located in Newark, New
Jersey that is owned by Consolidated Rail Corporation ("Conrail"). Conrail leases a portion of
the yard to D&H for intermodal and other freight operations. In addition to TOFC/COFC
service, D&H also transloads a number of bulk commodities at the yard. Consistent with its
general practice, D&H does not itself operate these transloading facilities, but instead relies upon
the services of other companies operating as its contractors and agents. One of those companies
is Hi Tech. Verified Statement of Steven Lawrance, attached hereto ("Lawrance V.S."), at 1-2.

Pursuant to a license agreement entered into in November, 2000, Hi Tech agreed
to develop and operate for D&H at Oak Island Yard a facility for transloading into rail cars
construction and demolition ("C&D") debris delivered by truck to the yard. Verified Statement
of David C. Stoller, attached hereto ("Stoller V.S."), at 2-3; Lawrence V.S. at 2. The necessary
facility was built by Hi Tech, and transloading operations began in September, 2001. Trucks
deliver C&D debris to the yard and dump the material into a large container built by Hi Tech
adjacent to one of the yard tracks. A Hi Tech excavator then loads the C&D debris into gondola
cars positioned by D&H crews on the adjacent track. Hi Tech does not process or store any of
the C&D debris; it merely transloads the material into rail cars. Stoller V.S. at 1-2.

After the cars are loaded, they are then transported in D&H trains to out-of-state
disposal facilities via interchange with other rail carriers. The cars are moved by D&H pursuant
to a long-term transportation contract entered into by D&H and Hi Tech. Stoller V.S. at 2.

Since rail transloading operations at the Oak Island Yard facility began in

September, 2001, the volume of C&D debris traffic handled by D&H has grown significantly,



from 1-2 carloads per day in 2001 to 7-8 carloads per day today. Hi Tech is now the largest
customer served by D&H at Oak Island Yard. Stoller V.S. at 3; Lawrance V.S. at 3.

Before transloading operations began, Hi Tech sought to assure that the Oak
Island Yard facility would not be subject to New Jersey permitting requirements for solid waste
facilities. As a consequence, in April and September of 2000, Hi Tech requested and received
informal opinions from the Board's Office of the Secretary. In those opinions, the Secretary
indicated that the transloading facility, when built, would be within the Board's exclusive
jurisdiction under 49 U.S.C. § 10501(b) since it would be a facility used in providing rail
transportation service. As a result, the Board advised Hi Tech, the ICCTA preempted New
Jersey permitting requirements to the extent those requirements might otherwise be applicable to
the rail transloading facility. Stoller V.S. at 3 and Exhibits B and C thereto.'

Hi Tech also contacted DEP to make sure that DEP agreed that its permitting
requirements would not be applicable to the rail transloading facility. Thus, in May, 2001, Hi
Tech provided DEP with an informational filing that explained the facility and the transloading
operation that Hi Tech planned on conducting with D&H at Oak Island Yard. In October, 2001,
DEP inspectors came to the yard and inspected Hi Tech's operation. Subsequently, at a meeting
in November, 2001, DEP informed Hi Tech that it too believed that ICCTA preempted the state
permitting requirements to the extent those requirements might otherwise be applicable to the rail
transloading facility. As a consequence, DEP told Hi Tech it would not have to obtain a

construction or operating permit for the facility. Stoller V.S. at 4.7

As each of the informal opinions expressly discloses, such opinions are not binding on the
Board.

Until it issued its cease and desist order less than three weeks ago, DEP never took a different
position. Stoller V.S. at 4.



In early 2002, Hi Tech was contacted by a county environmental authority, the
Hudson County Improvement Authority ("HCIA"). Hi Tech was told that trucking companies
delivering C&D debris to Hi Tech from customers located in Hudson County were doing so in
violation of state and local laws regulating "flow control" of solid waste.” HCIA told Hi Tech
that it intended to enforce the flow control laws against trucking companies delivering C&D
debris to the rail transloading facility at Oak Island Yard. Stoller V.S. at 4-5.

Because of the threat to its transloading operation posed by enforcement of the
flow control laws, in April, 2002 Hi Tech filed a petition for a declaratory order (later amended)
with the Board in Finance Docket No. 34192. In its petition, Hi Tech sought, inter alia, a
declaration from the Board that the ICCTA preempted the New Jersey flow control laws to the
extent those laws were otherwise applicable to trucking companies delivering C&D debris to the
Oak Island Yard transloading facility. HCIA and another local environmental authority (the
Essex County Utilities Authority), as well as DEP, entered appearances as parties in the case and
opposed the declaratory relief sought by Hi Tech. Stoller V.S. at 5.

After filing its petition with the Board, Hi Tech also filed a complaint in the
United States District Court for the District of New Jersey against HCIA and the Essex County

Utility Authority. Hi Tech Trans, LLC v. Hudson County Improvement Authority, et al., No. 02-

3781 ("the Lawsuit"). In its complaint, Hi Tech sought, inter alia, a declaratory judgment that
the New Jersey flow control laws violated the Commerce Clause contained in the United States

Constitution. Stoller V.S. at 5.

> Under New Jersey law, a county authority is allowed to designate a facility as the exclusive
location to which transporters can carry solid waste generated in the county. A transporter
which hauls solid waste to some other facility is subject to fines and other penalties. At the
time that the HCIA contacted Hi Tech in early 2002, it had designated a truck-to-truck
transfer facility as the exclusive facility to which solid waste generated in the county could be
transported. Stoller V.S. at 4-5.



On November 20, 2002, the Board served its Hi Tech I decision in Finance
Docket No. 34192. In that decision, the Board concluded that it did not have jurisdiction over
the trucking operations that were the subject of Hi Tech's petition -- i.e., the transportation by
trucking companies of C&D debris to the Oak Island Yard transloading facility. Hi Tech I at 3-
4. As a consequence, the Board concluded ICCTA did not preempt the application of the New
Jersey flow control laws to those trucking operations. Hi Tech I at 4.

In its decision, however, the Board did not formally address whether the Oak
Island Yard rail transloading facility itself was subject to the Board's jurisdiction under 49 U.S.C.
§ 10501(b), nor whether ICCTA has preempted New Jersey environmental permitting
requirements to the extent those requirements would otherwise be applicable to the facility.
Nonetheless, the Board did note in its decision:

Preemption under section 10501(b) hinges on what can reasonably

be considered part of "transportation by rail carriers” under section

10501(a) . . . . The only Hi Tech activity that might be considered

integral to the rail transportation of C&D debris would be transfer

of C&D debris from trucks to rail cars at the CP transload facility

itself.
Hi Tech I at 4.* Thus, while not conclusively determining whether preemption under ICCTA
was applicable to the rail transloading facility, the Board certainly indicated what its finding
would likely be were it called upon to decide that issue.

After receiving the Board's decision, Hi Tech continued to pursue judicial relief

from the flow control laws in the Lawsuit.’ Earlier this year, however, that case took a bizarre

*  See also Hi Tech I at 3 (no declaratory order proceeding instituted because "it is clear that the
Board does not have jurisdiction over those activities described here that extend beyond the
rail-related activities at the CP transloading facility.")

The Board had specifically noted in Hi Tech I that constitutional challenges to the flow
control regime should be pursued in the appropriate court. Hi TechI at 5, n.8.
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turn -- a turn that ultimately has resulted in Hi Tech's need for emergency relief from the Board.
On April 1, 2003, the court in the Lawsuit issued an order denying a Hi Tech motion for leave to
amend its complaint. Stoller V.S. at 6 and Exhibit D thereto. In its order, the court reviewed the
Board's decision in Hi Tech I and concluded that the Board had determined that Hi Tech "is not a
rail carrier." Stoller V.S., Exhibit D at 3.

The court's order and, specifically, its interpretation of the Board's Hi Tech I
decision caused DEP to reconsider its position concerning the application of preemption under
ICCTA to the Hi Tech rail transloading facility at Oak Island Yard. The DEP apparently
concluded that if Hi Tech was not a "rail carrier," as the court had interpreted the Board's
decision to hold, then none of Hi Tech's facilities or operations could be considered "rail
transportation” subject to the jurisdiction of the Board, and ICCTA did not preempt the
application of New Jersey's permitting requirements to the Oak Island Yard rail transloading
facility. As a consequence, on May 28, 2003, DEP served a cease and desist order on Hi Tech.
Stoller V.S. at 6 and Exhibit E thereto.

In the cease and desist order, DEP concluded that Hi Tech had violated New
Jersey law by failing to obtain a construction or operating permit for the rail transloading facility
or a state "certificate of public convenience and necessity” to engage in the business of
transloading C&D debris from trucks into railcars. DEP ordered Hi Tech to "cease and desist the
operation of the illegal solid waste facility" and gave Hi Tech 20 days to shut down the Oak
Island Yard rail transloading operations. Stoller V.S., Exhibit E at 3. DEP also has made it clear
that if Hi Tech does not shut down its rail transload facility by the expiration of the 20-day
period (i.e., by June 20, 2003), it will begin an enforcement action against Hi Tech. Stoller V.S.

at 7.

10



It is the May 28, 2003 cease and desist order and DEP's threat to enforce that
order by June 20, 2003 that have caused Hi Tech to seek relief from the Board. Hi Tech's
concurrently-filed petition for declaratory order in Finance Docket No. 34192 (Sub-No. 1) asks
the Board to determine that the C&D debris rail transloading facility at Oak Island Yard and Hi-
Tech's operation of that facility are within the exclusive jurisdiction of the Board under 49
U.S.C. §10501(b), and that ICCTA has preempted New Jersey environmental permitting
requirements to the extent those requirements are otherwise applicable to the rail transloading
facility. However, because of the imminent threat of enforcement by DEP of its cease and desist
order and the irreparable harm that will flow from that enforcement, Hi Tech is asking the Board
to immediately issue an emergency order that will (a) maintain the status quo until the Board can
rule on Hi Tech's declaratory order petition and (b) clarify its decision in Hi Tech I so as to dispel
the misinterpretation of that decision that apparently forms the basis for DEP's actions.

ARGUMENT
1. The Board Has the Authority to Issue an Order

Staying or Otherwise Seeking to Prevent
Enforcement By DEP Of Its Cease And Desist Order.

There is no question that the Board has the authority to issue an order granting Hi
Tech the stay and other relief requested. 49 U.S.C. § 721(b)(4) now specifically provides that the
Board can "when necessary to prevent irreparable harm, issue an appropriate order . . . ." As the
Board has noted, in enacting Section 721(d)(4) Congress "has expressly authorized us to take

injunctive-type action to prevent irreparable harm . . . ." Public Views on Major Rail

Consolidations, Ex Parte No. 582 (STB served March 17, 2000) ("Public Views I") at 10, aff'd

sub nom. Western Coal Traffic League v. STB, 216 F.3d 1168 (D.C. Cir. 2000); see also Public

Views I at 10, n. 15 ("The legislative history accompanying section 721(b)(4) explains that the

11



provision 'explicitly authorizes the [Board] to issue unilateral emergency injunctive orders to
prevent irreparable harm. This power has been asserted and used by the [Interstate Commerce
Commission] in the past, although not specifically granted by statute. The Committee intends to
confirm the scope of the former ICC power in this regard . . . .' H.R. Rep. No. 311, 104" Cong.,

1* Sess. 124 (1995)."); DeBruce Grain, Inc. v. Union Pacific Railroad Company, Docket No.

42023 (STB served April 27, 1998).
One of the cases where the exercise of the power provided by Section 721(b)(4) is
especially appropriate is where a stay or injunction is necessary to protect the Board's

Jjurisdiction. See, e.g., Public Views on Major Rail Consolidations, Ex Parte No. 582 (STB

served on April 7, 2000) at 9, aff'd sub nom. WCTL v. STB, supra. Indeed, even before Section

721(d)(4) was enacted by Congress, it was clear that the Board (as well as its predecessor, the
ICC) had the authority to issue a stay or cease and desist order "to protect the integrity of its

jurisdiction." Amoskeag Co. v. ICC, 590 F.2d 388, 393 (1* Cir. 1979).

In this case, the relief that Hi Tech is requesting is necessary in order to protect
the Board's jurisdiction. The C&D debris rail transloading facility at Oak Island Yard is used in
and integral to the provision of interstate rail transportation service by D&H. As such, it is
within the Board's exclusive jurisdiction under 49 U.S.C. § 10501(b), and Hi Tech has requested
the Board to so determine in its pending declaratory order petition. However, if the DEP is
allowed to proceed with enforcement of its cease and desist order, Hi Tech will be forced out of
business, effectively mooting Hi Tech's petition. Stoller V.S. at 7. In that situation, the Board's
jurisdiction over the rail transloading facility is not only stymied, but destroyed. In order to
protect that jurisdiction, the Board clearly has the authority to prevent enforcement of the cease

and desist order or provide other emergency relief appropriate to the circumstances of this

-10-
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matter.® This is particularly true where, as here, the third-party action against which emergency
relief is sought is predicated on a misconstruction of a prior order of the Board itself.

2. Hi Tech Clearly Meets The Requirements For
A Stay And The Other Relief That It Seeks.

The standards that the Board applies in deciding whether to grant the type of relief
that Hi Tech is requesting (i.e., relief tantamount to a stay or injunction) are well established.
The movant must show (a) a strong likelihood of success on the merits, (b) that the movant will
sustain irreparable injury in the absence of relief, (c) that other interested parties will not be
significantly harmed if relief is granted and (d) that the public interest supports granting the

requested relief. Washington Metropolitan Area Transit Comm'n v. Holiday Tours, Inc., 559

F.2d 841, 843 (D.C. Cir. 1977); DeBruce Grain, Inc. v. Union Pacific R. Co., 2 S.T.B. 773, 775,

n3 (1997) (Holiday Tours standards are "[t]he generally accepted criteria for an
injunction . . ..").

a. There Is A Substantial Likelihood That Hi Tech
Will Succeed On The Merits.

As noted above, Hi Tech has concurrently filed its petition for a declaratory order
in Finance Docket No. 34192 (Sub-No. 1). In that petition, Hi Tech explains why (a) the rail
transloading facility at Oak Island Yard operated by Hi Tech is within the Board's exclusive
jurisdiction under 49 U.S.C. §10501(b) and (b) ICCTA preempts the state permitting
requirements that DEP is attempting to enforce against that transloading facility. The arguments

contained in Hi Tech's petition demonstrate that Hi Tech has a substantial likelihood of

®  There is no question that the Board has the authority to issue a stay or similar order directed
at DEP. DEP participated as a party in Finance Docket No. 34192, one of the dockets in
which this petition is being brought, and thereby submitted to the jurisdiction of the Board.
Ralph J. Zola, et al. -- Show Cause Proceeding, 5 1.C.C.2d 655, 670-71 (1989), aff'd in part
and vac'd in part sub nom., Zola v. ICC, 889 F.2d 508 (3d Cir. 1989).

-11-
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succeeding on the merits of its petition. Indeed, as pointed out above, the Board has already
noted that this specific rail transloading facility "might be considered integral to the rail
transportation of C&D debris" and thus within the preemptive scope of Section 10501(b). Hi
Tech I at 4.

b. Hi Tech Will Sustain Irreparable Injury If The
Board Does Not Grant The Emergency Relief Requested.

As Mr. Stoller's verified statement makes clear, if Hi Tech is required to shut
down the rail transloading operations at Oak Island Yard, which most assuredly will happen if
DEP enforces its cease and desist order, Hi Tech will go out of business. Stoller V.S. at 7. The
loss of Hi Tech's business is precisely the type of irreparable injury that an emergency stay or

other injunctive relief is designed to prevent. See, e.g., Gateway Eastern Ry. Co. Terminal R.

Ass'n. of St. Louis, 35 F.3d 1134, 1140 (7" Cir. 1994).

c. No Other Interested Party Will Be Adversely
Affected If The Relief Requested By Hi Tech Is Granted.

The only party that could conceivably be affected by the relief that Hi Tech is
requesting is the DEP -- it will be forced to stay enforcement of its cease and desist order until
the Board can rule on the merits of Hi Tech's declaratory petition in Finance Docket No. 34192
(Sub-No. 1). While DEP might be affected, it will certainly not be harmed should the Board
grant the relief that Hi Tech is requesting. From September, 2001 until May 28, 2003, DEP
allowed Hi Tech to operate the Oak Island Yard rail transloading facility without any claim that

the facility required a permit. Indeed, as pointed out above, until the court entered its April 1,

Even if Hi Tech were allowed to resume operations at some later date, its business would still be
destroyed. The loss of customer goodwill, as well as the goodwill of its creditors, that would result
from a shutdown, even if temporary, would effectively preclude Hi Tech from successfully restarting
its business. Stoller V.S. at 7-8.

-12-
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2003 order in the Lawsuit, DEP apparently conceded that the facility was exempt from any
permit requirements as a result of preemption under ICCTA.

The DEP has now changed its position based upon an apparent (and albeit
mistaken) belief that the Board has already ruled that this rail transloading facility is not within
the Board's jurisdiction or subject to preemption under ICCTA. There would be no prejudice to
DEP if it is required to wait to enforce its cease and desist order until the Board has a chance to
decide the very issue that forms the basis for the cease and desist order -- whether ICCTA has
preempted the New Jersey permitting requirements to the extent they are otherwise applicable.®

d. The Public Interest Strongly Supports
Granting The Relief Requested By Hi Tech.

For a number of different reasons, the public interest would strongly be served by
granting Hi Tech the emergency relief that it seeks. First, Hi Tech serves between 70 and 80
customers located in New Jersey and New York. If Hi Tech is forced to shut down transloading
operations at Oak Island Yard, those customers will lose their access to rail transportation.
Stoller V.S. at 8. The result will be not only a loss of valuable rail service but an increase in cost
to these customers and an increase in truck use to handle their C&D debris waste, with the
resultant increase in pollution, fuel consumption and highway congestion.

Second, a shut down of Hi Tech's operation will have a serious adverse effect on
D&H and its operations to, from and at Oak Island Yard. Hi Tech is the largest customer served
by D&H at the yard. Lawrance V.S. at 3. A loss of the revenue produced by Hi Tech for D&H

will adversely affect D&H since there will be no corresponding decrease in its operating costs

8  There would be no harm to the public if Hi Tech is allowed to continue operating the Oak Island
Yard rail transloading facility pending a decision by the Board on Hi Tech's declaratory order
petition. DEP inspectors have inspected the transloading facility on a number of occasions and DEP
has never contended that there was any health or safety problem caused by Hi Tech's operations.
Stoller V.S. at 7.

-13-
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and little likelihood that any other entity would be willing or able to provide C&D debris rail
transloading services at Oak Island Yard. Lawrance V.S. at 3.

Further, a shut down of Hi Tech's operations could have a larger effect on D&H.
D&H's practice is to have companies operating as independent contractors perform the
transloading operations that it utilizes at the yards where its trains operate. Lawrance V.S. at 1-2.
If state regulation can cause a shutdown of Hi Tech's operation, then other state and local
regulation could be used to interfere with other transloading operations utilized by D&H simply
because those operations are performed by independent contractors, agents or licensees, and not
by D&H itself.

More importantly, enforcement by DEP of its cease and desist order before Board
action on Hi Tech's declaratory order petition in Finance Docket No. 34192 (Sub-No. 1) will
effectively eviscerate any Board decision and clearly infringe on the Board's jurisdiction. 49
U.S.C. § 10501(b) gives the Board exclusive jurisdiction over transportation by rail which
includes the facilities used in providing rail transportation service. That grant of exclusive
jurisdiction includes the authority to decide, without interference from a state agency, whether
the Board has jurisdiction over a particular facility. The Board will not be able to exercise that
authority here if the DEP is allowed to enforce the cease and desist order, since there will be no
facility left for the Board to assert jurisdiction over. Congress made a conscious decision to give
to the Board (and not to state or local agencies) exclusive jurisdiction over facilities used in
providing rail transportation service. That decision, as well as Congress' will, should not be

frustrated by the actions of the DEP.

-14-
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does not support the application of New Jersey's permitting requirements to the rail transloading
facility operated by Hi Tech on behalf of D&H.
WHEREFORE, Hi Tech Trans, LLC respectfully requests that the Board enter an

order granting the emergency relief requested herein.

Respectfulfy submtte,

B

y:

James % Fletcher

William C. Sippel

Thomas J. Litwiler
Fletcher & Sippel LLC
Two Prudential Plaza, Suite 3125
180 North Stetson Avenue
Chicago, Illinois 60601-6721
(312) 540-0500

ATTORNEYS FOR HI TECH TRANS, LLC

Dated: June 16, 2003

-16-

18



VERIFIED STATEMENT
OF
DAVID C. STOLLER

My name is David C. Stoller. I am the President and Chief Executive Officer of
Hi Tech Trans, LLC ("Hi Tech"). I am submitting this verified statement in support of Hi Tech's
Petition for an Emergency Order and Other Relief.

I started my career in 1972 as an environmental engineer for Bechtel Corporation.
After leaving Bechtel, I directed a public participation program for energy utilization for the
Scientists' Institute for Public Information. In 1979, I joined Long Island Lighting Company as
Associate Director of Public Affairs. From 1984 to 1992, I practiced law with the firm of
Milbank, Tweed, Hadley & McCloy, ultimately becoming a partner and co-chairman of the
firm's global project finance group. I then founded and served as chief executive officer of a
waste services company, American Disposal Services Company. The company, which became
publicly traded in 1996, was later acquired by Allied Waste. I then founded and operated a
financial services company now called American Wholesale Insurance Group, which has become
one of the nation's largest wholesale insurance brokerages. In July, 2001, I became an investor
in Hi Tech, and in October, 2002, | joined Hi Tech as its president and chief executive officer.

Hi Tech and Its Operations

Hi Tech is a limited liability company organized under the laws of the State of
New Jersey. Its principal office and place of business is at 91 Bay Avenue in the Oak Island rail
yard located in Newark, New Jersey.

The Oak Island yard is a major rail classification yard that is owned by
Consolidated Rail Corporation ("Conrail"). A portion of the yard is leased by Conrail to the

Delaware & Hudson Railway ("D&H") for intermodal operations. The intermodal operations



conducted at the yard by D&H include the transloading of various bulk commodities onto rail
cars after delivery to the yard by truck.

Hi Tech operates a rail transloading facility for D&H at the Oak Island yard.
Construction and demolition ("C&D") debris is delivered to the yard by truck and then
transloaded by Hi Tech onto rail cars. Trucks carrying C&D debris arrive at the yard and then
dump the C&D debris into a hopper constructed by Hi Tech adjacent to one of the tracks in the
vard. The C&D debris is then loaded directly into rail cars from the hopper by an excavator that
is owned and maintained by Hi Tech. The rail cars that are used are gondolas leased by Hi Tech
and dedicated for the service that Hi Tech provides. D&H crews are responsible for spotting
empty cars and pulling loaded cars on the track next to the hopper.

Hi Tech neither stores nor processes any of the C&D debris that is delivered for
transloading to the Oak Island yard, and has never done so at any time since the rail transloading
facility was opened in September of 2001. All that Hi Tech does is to transload the C&D debris
onto the rail cars. The cars loaded with the C&D debris by Hi Tech are then transported by
D&H to interchange points with other rail carriers enroute to disposal facilities. All of the
disposal facilities to which the C&D debris is delivered are located outside the state of New
Jersey. The railcars loaded by Hi Tech are transported by D&H pursuant to a long-term
transportation contract entered into by and between Hi Tech and D&H.

There are between 70 and 80 customers who regularly use Hi-Tech's rail
transloading service at the Oak Island yard. The customers are located in New York and New
Jersey. When C&D debris is delivered to Hi Tech at the yard, title to the C&D debris remains
with the customer. For virtually all of these customers, Hi Tech, through its transloading

operation, provides their only access to rail transportation. In other words, without the rail



transloading service that Hi Tech provides, these customers would have no alternative other than
to use trucking for transporting the C&D debris that they generate.

Since Hi Tech began operating the Oak Island yard rail transloading facility in
September, 2001, its business has grown substantially, increasing from less than 4,000 tons per
month in 2001 to an average of more than 13,000 tons per month during the first five months of
2003. As a result of the growth of its transloading business, Hi Tech has become the largest
customer (in terms of revenue produced) using D&H's transportation service at Oak Island.

Construction of the Transloading Facility

The rail transloading service provided by Hi Tech at the Oak Island yard is
performed pursuant to a license agreement that it entered into with D&H in November, 2000. A
redacted copy of that agreement is attached hereto as Exhibit A. Under the agreement, Hi Tech
agreed to construct, develop and operate the transloading facility for D&H at the yard.

Because Hi Tech was going to have to commit significant capital in constructing
and developing the transloading facility, it wanted to determine whether the facility would be
subject to New Jersey permitting requirements for solid waste facilities before incurring any
significant expense. Therefore, Hi Tech requested from the Board informal opinions as to
whether the rail transloading facility would be within the Board's jurisdiction and whether the
ICC Termination Act of 1995 ("ICCTA") preempted New Jersey permitting requirements to the
extent they would otherwise be applicable to the rail transloading facility. Hi Tech received
informal opinion letters from the Board on May 3, 2000 and October 19, 2000 (Exhibits B and C
attached hereto). In those letters, the Board informed Hi Tech that the facility would be subject
to the Board's jurisdiction and that the ICCTA would preempt any stat¢ or local permitting

requirements for the facility.



Hi Tech also endeavored to check with the New Jersey Department of
Environmental Protection ("DEP") to insure that DEP recognized that the rail transloading
facility would be exempt from the solid waste facility permitting requirements enforced by DEP.
In May of 2001, Hi Tech sent to DEP an informational filing describing fully the facility that we
were constructing and the transloading operations we would be performing.

At a meeting in November, 2001 with officials from the DEP and the state
attorney general's office, we were told that the DEP agreed that our rail transloading facility was
exempt from the permitting requirements -- i.e., that the ICCTA had preempted New Jersey's
permitting requirements to the extent that they otherwise might apply to our transloading facility.
Until the events of the last 30 days, which I discuss below, the DEP has never taken a different
position and has never claimed that the permitting requirements were applicable to the Oak
Island yard transloading facility.

On the basis of these opinions, communications and formal and informal
interactions with the Board and the DEP, we were satisfied that we were not required to obtain a
construction or operating permit for the transloading facility. We believed and still believe that
because of ICCTA, the facility and our rail transloading operations are exempt from New
Jersey's permitting requirement.

Dispute Over the Flow Control Laws

Hi Tech began operating the rail transloading facility in September, 2001. In
early 2002, after we had been operating for several months we were contacted by the Hudson
County Improvement Authority ("HCIA"), a Hudson County agency. We were informed by
HCIA that it believed that the trucking companies that were transporting C&D debris to our

facility from customers in Hudson County were violating state and local "flow control” laws.



Under a New Jersey statute, a county is authorized to designate a facility as the exclusive facility
for receiving solid waste generated in the county. If a county does so, then any transporter of
solid waste that delivers solid waste to any other facility (whether located inside or outside the
county) violates state law and is subject to fines and other penalties.

The HCIA informed us that it had designated a truck to truck transfer facility as
the exclusive facility for receiving solid waste generated in Hudson County. The HCIA also told
us that it intended to enforce the flow control laws against any trucking company that continued
to deliver C&D debris to the rail transloading facility at Oak Island yard. Another local agency,
the Essex County Utility Authority ("ECUA") told us the same thing.

Because of the threat to our business from enforcement of the flow control laws
by HCIA and ECUA, we decided to seek relief from the Board. On May 3, 2002, we filed an
amended petition for a declaratory order with the Board, which was docketed as Finance Docket
No. 34192. In that petition, we asked the Board, inter alia, to issue an order declaring that the
flow control laws that HCIA and ECUA sought to enforce had been preempted by the ICCTA.

In addition, on August 7, 2002, we filed a complaint against the HCIA and ECUA

in the United States District Court for the District of New Jersey. Hi Tech Trans, LLC v.

Hudson County Improvement Authority, et al., No. 02-3781 ("the Lawsuit"). In our complaint,

we sought, inter alia, a declaratory judgment that the flow control laws violated the Commerce
Clause in the United States Constitution.

HCIA, ECUA and the DEP all entered appearances as parties in Finance Docket
No. 34192 and each filed a reply to our petition opposing the relief that we had requested. On
November 19, 2002, the Board issued a decision denying our request for a declaratory order. In

doing so, the Board found that it did not have jurisdiction over the trucking operations that were



the subject of our petition -- i.e., the operations of the trucking companies transporting C&D
debris to the rail transloading facility. The Board did not make any finding as to whether the rail
transloading facility itself or Hi Tech's transloading operation at Oak Island yard were within its
Jurisdiction nor did the Board determine whether the ICCTA has preempted New Jersey's
permitting requirements to the extent they might be otherwise applicable to the rail transloading
facility.

The DEP Cease and Desist Order

After receiving the Board's decision, we continued to prosecute the Lawsuit. On
April 1, 2003, the court entered an order denying Hi Tech leave to amend its complaint. A copy
of that order is attached hereto as Exhibit D. In its order, the court reviewed the Board's decision
in Finance Docket No. 34192. After doing so, the court concluded that what the Board had done
was to decide that Hi Tech was not a rail carrier. Order, Exhibit D, at 3.

That order prompted the DEP to assert that Hi Tech's rail transloading facility was
not exempt from the permitting requirements under New Jersey law and was therefore operating
illegally (after a full two years with unchallenged operation). On May 28, 2003, the DEP served
on Hi Tech a cease and desist order. See Exhibit E, attached hereto. In that order, DEP asserted,
contrary to what it had told us back in November, 2001, that Hi Tech was required under New
Jersey law to obtain a construction and operating permit for the rail transloading facility at Oak
Island yard and a certificate of convenience and necessity to accept waste from haulers; and that
since Hi Tech had constructed and operated the facility without a permit, Hi Tech had violated
New Jersey law. The order directed Hi Tech to cease operation of the transloading facility
within 20 days and not to resume operation until it had obtained the necessary permits and a

certificate of convenience and necessity from the DEP.



In announcing the issuance of the cease and desist order, the DEP's assistant
commissioner for compliance and enforcement indicated that what had caused the DEP to
change its position on permitting was the court's April 1, 2003 order. Specifically, she indicated
that because the court (based on its interpretation of the Board's decision in Finance Docket No.
34192) had concluded that Hi Tech was not a rail carrier, then none of Hi Tech's facilities,
including the rail transloading facility at the Oak Island yard, were exempt from state permitting
requirements under the ICCTA. She also indicated that if Hi Tech did not cease operation of the
transloading facility by the end of the 20-day period, the DEP would begin an enforcement
action against Hi Tech and me.

I would emphasize that the reason given by DEP for the cease and desist order is
Hi Tech's not having obtained a construction or operating permit for the transloading facility.
Representatives of DEP have inspected our operations on several occasions over the last two
years and have never claimed that our operations produce any health, safety or other problem.

Effect of the Cease and Desist Order

The 20-day period provided in DEP's cease and desist order will expire on
June 17, 2003. Unless Hi Tech receives relief from the Board, it will be forced to close the rail
transloading facility at the Oak Island yard. Since the transloading business conducted by Hi
Tech at the yard provides the only source of revenue for Hi Tech, the company will be forced out
of business; and given the size of that business, the D&H may well question the scope and
viability of its continued operations at Oak Island as well. Moreover, even if at some later date
Hi Tech were authorized to resume rail transloading operations at the yard, it is unlikely that Hi
Tech could successfully do so. If Hi Tech is forced to close its transloading operation for any

period of time, it will sustain significant and likely permanent damage to the goodwill that it



enjoys with its customers, who will be forced to find other options for transporting the C&D
debris that they generate, and a substantial and unrecoverable loss of revenue. Hi Tech will also
suffer a serious loss of credibility and the support that it enjoys with its creditors, including
railcar and equipment lessors, banks and other vendors.

Finally, if Hi Tech is forced out of business as a result of the DEP cease and desist
order, Hi Tech's customers in New Jersey and New York will be deprived of their access to rail
service. As I noted above, for each of these customers, Hi Tech's transloading service at the Oak

Island yard provides their only practical access to rail service.
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OPERATIONAL LICENSE ACREEMENT

4 /Vou’mlse/“ e .
THIS AGREEMENT tmade this (O _ day ofGomber, 200U, by and berwe HTRANS, LLC 5
habiiry comuoration duty organized unde? the lews of the State of New Jersey {
HUDSON RAILWAY COMPANY, INC. | 3 Deiaware corporation, 4oiag bus:ness s “Canadian Pacific Raldway”

("CPR™).

RECITALS:

WUHEREAS, pursuant 10 2n agrezment dated April 23, 1279 with Consobdetcd Rai} Corporation
("Conraii™). CPR sperates an [ntermodal Facility i the Oak Islead canl yard in Newark. New Jersey, {ihe
“Ratlyard”™) ; and

WUHEREAS, CPR deswes to utilize a poction of the Railyard as designated on Exhibit A {the “Preiuses™) fos the

wansloading of aon-hazardous construcnon and demolinon debns ("C&D™) and non-hazasdous coararminated smis
{"Soils™). and intermodal aansloading of containerized sludges and solid waste ("Conra
Sonis and (ontatnenzed Waste are herewafter collectively reierred 1o as “Waste Produs(s

WHEREAS, HTT 15 cngaged in he ransporiation of Wasiz Praducts from vanous loading temminals to fandhils
and eatment lacihines, accepting such Waste Producss from any customer 2nd specializes by the e ficient handiing
and wansloading of Waste Products and the management of the ¢ntire transponarion service fos the customer; and

WHEREAS, CPR destres o retzin HTT 1o develop and operaic tae Premises for the henefit of CFR and for &

solicitation of Waste Product traffic end for the cfficient manstonding of Waste Producis in transu “or the camage by

CPR which development shall take place on the terms and condinans set farth hesein

NOW, THEREFORE, in coasideration of the t2rms and condiuons set forh heretn the parnes do hereby
agree as foilows:

1. LICENSE. CPR hereby grants to HTT and HTT accepes o aon-exclusive, prionty license 10 access and use the
Prenuses. This inciudes the construcnon of facshines descrived herein, swore equipment and conduct wuck
operanons as aecessary o efficicmly gansfer Waste Products {rom truck (o rail and in accordance with the wnns
and conditions of this Agreement '

2 RM., This Agreement shall be effective as of the date of execuiion by boih parties and vpen watten
nouficangn by CPR of the oceurrence of all of the followmng contingencies: {a) negotialion and acceptance of a
lease agrgement between CPR and Conrail, aod (b) acknowledgment by Conranl (hat the operanon of e facility by
HTT représents 2 permitied use within the mtermodal resinction contned n the Agreement beqween Delaware and
Hudson Radway Company and Consolidated Rail Corporasion dated Aprif 25, 1379, and (c) obiaraing 2 fnancing
commuicnent for construction of te facility and purchase a¢ lease of rolling stock by HTT 1o bz obtained uo late:
than 3 months from he date hereof. and shall conanue for a term of twenty (29) years. terminanag

2020 (the "Effecuve Date”). Use of the Pramiscs shalf commence (the “Commeacement Date™) waen KTT
completes constucrion of the planned faciliGes to wansfer von-hazardous construction antd demolinun waste sud
debns (“C&D™) from truck 1o rail and obtains all necessary permuts . approvals or exeniptions to apecaiz the
Premises a5 a transfer fcility in accordance with applicable law as gerermined by CPR for the uansfzr of C&D
from wuck 10 r2:). HTT shall have rwo (2) years, ot upon the first scheduled ar repetiive use of the Premuses by
HTT 10 move C&D as contemyplated by this Agieemnens, whichever 1s sooner Nom e Elfecuve Dote of this
Agreement {0 commencs operadons at the facilicy. 1{ operations are not cominenced withizt that wne. CPR shalf
havz the nght to lerrinate this Agreement.  Delivery of containers 1o CPR's Oak Island latermods:) Facitity (which
are loaded onto railcars fot ransport by CPR by its terminel operator) shall nor consuture 2 repeative use of the
Premises by HTT which will cause the Commencemaent Dawz 20 oczur and the fLicense term 0 comraence.

3. FEES  Begmning 20 days after the Effective Datz. voto the Commencement Date, HTT siall pay 10 CPR 2
use and access fec in the amountaf ¥ + per month for tie fiesi three (D)

|
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monihs, and thereaiter, +per mondk onal ihe Commaencarnent Dot

By on the Commencement Date, HTT shall pay to CPR 2 fee the “Annuei Car Load Guaranter Fze”) equal
0 ¢t car 1o the exzent that HTT does not move 2 minmmum number of ¢ars gach year (e “Annual Car Load
Guarantee”) during the reem of dus Azreemen:. The Annual Car Load Guaranee shall be as {ollows measured i

rerms of toaded cars {as opposed to empry reruming €ars) mansported undar the Transperanon Azeemdoi hznween
ieaded cars for

the partes. Juesd even dote herewsth, plus Transponaton Agressnzat No. STB-CPRS 136814
the {irst twelve moaths aiter the Commeacement Date; foaded cars per year starting oo the first aniversary off
the Commencement Date and conhauing for the next 4 yeurs; and lgaded cays per years therealler. Annual
Car Load Guarantes Fzes shail be due and pavable heveunder sy foag as CPR. has svsieni capacity 10 handle the
wralfic and s providing the sarvices as conermplated pursuant w the Tanspomaton Agreement. Annuai Car Load
Guaramge Fres shall be pavable on a quarterly bans [ie. hasec ou cass per quarier (or the 50 year, [t
per quarter for vears 2 through 3, aud  cass per quanier iicrastier), and ar the cad of each year CPR shall rerund
0 1T overpayments. if any. made by HTT during such year based un aanuat ealeulations

Afier year ame [9), the Annual Car Load Guinuniee Fee payable per year shall be not be less thas per loaded
cur, 3nd shall be the tugher 01 (2) As indexad m accoidance wuh tie syt RCAF mtroactve 1o tae Etfective
Date ot the Agreement o1 (b) 2 pro rita portion of the Extraorhimary costs jacureed Ev Ratiroad :n tonpeciion with
the perfonnance of this Agreemens. For purposes of ths Section. the rerm “Extraordingry o3ty shall me2n coss
inposed directly upon the Railvoad by third pacties pursuant to applicable mockaze 11#his aad houli ge dercements e
to-the-snanntal liad-utibisedundee-tic-nus . and dvided by woxded cars fer y2ar

o

4. USE OF THE PREMISES. During the termn of this Agreement, HTT agrees as
follows:

{a)  HTT shall use the Premnises only for the transfer of Waste Producis from truck o ratlcars
operated by CPR. For purposes of this Agreement, the rerm “Waste Products shalt mean, C& D,
STCC Code 40-291-34, Municipal Selid Waste. STCC Code 40-291-73. Soils STCC Code
40-291-01, Soils. STCC 40-291-02 and Bio Solids, STCC Code 40-291-89.

(b)  HTT shall use only that portion of the Premises depicied at the atiached Exhibit A of this
Agreement.

(c) HTT may not assign, scll or otherwase allow ather persons to utilize the Premises without ihe
prior writien permission of CPR which pesmission shall not be unreasonably withheld or
deiayed. . HTT may encumber Premises for financeial purposes as they relate to this transacuion,
provided that any holder of a security interest shall agree that any successor o HTY shall be a
competent operator that s not a compeutor of CPR or ity affihates and not disqualified (o do
business in the City or State of New York or the State of New Jersey for any 1eason ather than
ciizenship~ The parties acknowledge and agree that CPR shall not agree to any assignment
which will deprive CPR of any commcrciaf benefit or opportunity relating to the use or
occupancy of the Oak Island Intermodal Facility or which would deprive it of any revenue which
it might otherwisc enjoy reiating to such use or occupancy over and above that which is set forth
herein. CPR shall have the night 10 assign this Agreement to any party purchasing :he stock or
substantially all the assets of CPR or should CPR's nght to use or occupy the Ozk island
Intermodal Facility terminate for any reason. (d)  HTT, arits sole expense, shall undertake
construction, installation, maintenance and improvement of facilities and equipment at the
Premises as outhined ar the attached Exhibit A, Any projects not outlined in the attiched Exhibit
A require the prior written approval of CPR.  HTT acknowledges the existence of and effect of

5
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collective bargaiming agreements between CPR . Conrail and the unjon cmployecs in regard 10
such acuivity on the Premises. Te that end, HTT agrees that such emplovees of CPR andior
Coorarl may have the sole right o engage in construction, modificaton, maintenance,
improvement and cengwal of facilites ar the Preniises i 2ccordacce with those agreements as
well as in accordance the agreement betvwieen CPR and Conrail dated Apnl 25,1979, CPR, 10
the exient permitted under those agreements ghall allow and require HTT to consuct. install,
maintain and improve the facilities, however, HIT acknowledges and agrees tha: such
consiruction, wmodification, mainienance. improvemens ot renewal may nave to be performed by
forces of CPR or Conrail. Ragardless of the party performing the work, all wark shali be
performed at the HTT's sole expense based on costs incurred by CPR and/or Conrail, and CPR
shall not mack-up such costs.

tdy HTT shall access the Premises using only CPR's primary access routs oft Delancy Sirest.
Should Delancy Sireat access be closed. CPR shall use its best efforts 0 12lacate s'reet access via
means then available.

(2) Prior to coramencement of any operauons, HTT shall abtam all permits or exenptions or
evidence of same necessary for the construction, use and operation of the facility. CPR shall
cooperate with HTT by providing necessary documentanon required so long as they do not
materially change the parties” obligations. CPR shall reasonably detemmine the nature and extent
of any cooperation necessary. Any costs incurred by CPR in the pracesss of obtaining any feases
{other than Conrail leases), permits or operating autherity for H1T will be paid by HTT. HTT
vl not be responsible for any legal fees incurred by CPR in reviewing submissiors made by
HTT o1 costs incwrred by CPR in obtaining permits, authority or exemptions in the name of CPR
wneluding costs incurred by CPR it conncction with meetings with the New Jersey Department of
Environmental Protection by Public Alfairs Consultants, Should CPR’s operations be
interrupted by any government agency, public authority or any entity autharized o do so, due to
any deficiency . HTT's permits or as the result of HTT's failure to ubtain or comply with same,
HTT shall defend, indemnify and hold CPR harmless from any costs associated therewith
mcluding attorney’s fees and any loss of business which results therefrom.

f) HTT shall not handle Waste Products from any hauler. matar carmier or othar persen party
ar entity on the Premises who Is not duly licensed and authonzed to operate under applicable
federal, state or local law.

(g) HTT and its subcontractors shall adhere to CPR's standard safety poficies then in effect based
on mle hnoks, and revisions thereto, as provided o HTT by CPR.

5. CONDITION OF THE PREMISES.

(3) HTT promises: 1) not (0 damage or misuse the Premises or allow its employees or guest
1o do s50; 2) not to make any structural changes to the Premises without the prior written consent
of the CPR; 3) tv immediately notify the CPR of any conditians on the Premises that are
dangerous to hurnan health or safety, or that may dumage the Premiscs: 4) that :if HTT vacats

[or}
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the Premises, all non-mobil facilities wili be teft in good condition, exe
rear and shall become the sole property of CPR; and 3) not o permut waste of the Premises

(b) HTT, at its expense, subject (0 sub-scenion 4 (d), above, shal} be soicty responsiole for ali
necessary repalrs, maintenance and upkeep of the Premmses

(c) 17T shall not permit any liens o encumber the Premises for any labor or matenal
furmshed n connection with any wotk performed or claimed to have been performed n or about
the Premises

(HIf the Prenuses are destioyed or damaged so they are unfit to occupy due to any cause, HIT
wif] be responsibie for retumning the Premises to a condition such that CPR may confinue 115

operalions.

(e) HTT will reimburse CPR for al} properry raxes assess against the Pramises or such poruon
of such taxes assessed against Premises which shall fajriy represent the poction of tuch 1axes
atiributable to the Prermses. Such taxes, as weil as any penalties payable in connechion therewith
as well as any additional assessments attributable to improvements made on the Pramises, shall
be paid pursuant to Secuon 3 of this Agrecent. None of the payments made purs iant (o this
subsecticn shall be subject to refund credit or offser for the ransportation services as provided
for in the Transportation Agreement. Should taxes and/or penalties relating to faxes be assessed
aganst CPR auributabie to the Premises, HTT will pay the same vpon prasentatior of the
assessment to HTT in a umely {ashion s0 as o aveid the imposiion of interest and.‘or penalties
by any taxing authority. The provisions of this Paragraph 5 will nat apply to suck portian of the
Premises which is being used by CPR for operations not associated with those of BTT.

6. NON-EXCLUSIVE LICENSE. The Parties understand that the HTT will nor have
exclusive possession and enjoyment of the Premises. HTT may use the Delancy Streer access
rou and CPR's scale at the Premises contemporancously with the CPR's rail and witermodal
operations, provided that the HTT may not make use of any of the facilities at the Premises in a
manner which interferes with CPR's use of the Premises. A use 1s deemed o interiere if it has a
material detrimental impact on CPR’s ability to conduct its normal business practice. CPR shalt
use s best efforts 1o conduct its operations so as not to interfere withy the operations of HTT.
CPR may use HTT's facilihes on the Premnises, including, but not limited 1o any tn.ck scale oy
ganiry crane so long as such use does not interfere with HTT's use thercof. HTT will provide
CPR with keys 10 any gates installed to control access to the Premises or to the crane or ruck
scale. Absent extraordinary circumstances this statememt of priorities shail mean trat CPR may
use the Prenuses and the facilities thereon at imes aof the day or week when these fcilities ure
not being nsed by HTT. CPR may also use areas of the Premises winch arc in excess of those
needed for HTT s operations ar the time CPR secks such use. CPR shall suspend or ierminate us
use af such facilities on the Premises should HTT have need for them. CPR will hold HTT
hanrmless against any loss or liability resulting from CPR's use of HTT's crane or truck scale.
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7. LIABILITY OF PARTIES.

(a) CPR 15 not rzsponsible foc any loss, hability, damage or injury thet s done w HTT, 15
property, its guests, employses, invitees, agents, or the property of any guest, 2mp oyes, {nvite
or agent reyardless of the cause.

(b)  CPR is not respansible for the actions, or any loss, {ability, damages, injury ot harm
cavsed by third parties.

{c) HTT shall defend. indemnify and hoid CP'R harmicss for any claim, {oss action or
Labihity ansing out of use by HTT or HTT's employees, agents or guest, any loss, property
damage, or cost of repair or service, inciuding any problems caused by negligence or improper
use by HTT, or HTT's employees agents or guests as well as any for any claim, loss action or
liabtlity resulting {rom any violation of any, federal, siaze or lecai law or ordinancs. HTT shail
also defend, indemnify and hold CPR harmicss from any injury or damage resulung from any
environmental confarination or pollution resulting from HTT s use of the Premises pursuant to
this Agreement.

(d) Any atlachments and addenda (o this Agreement are part of this Agreemen(. if a wenn ol
any attachment or addendum conflicts with any term of this Agreerpenr, the attachunent or
addendurm rerm will be controlling. No oral agreements have been made. This Agreement, its
attachments and addenda, and any other wrilten agreemcnts are the entire 2greement behwveen
HTT and the CPR and may be modified only by a writing signed by the HTT and CPR.

{e)  CPR does not warrant that any services that it provides, whether unihues or otherwise,
will be free from (nterruption.

€] The covenants and agreements in this Agreement shall Bind and be 1o the benefit of the
successors and assigns of the parties 1o this Agreement. This contract shall be construed in
accordance with the laws of New York .

(8) HTT shail not cause or permit (o be ¢aused any act or practice, by negligence, omigsion
or otherwise, that would affect the envircnment or do anything or perrmit anything i be done thar
would be in violation of any law, regulation or guideline. This includes, but is not limiled to the
improper or illegal use or disposal of any flammable, combustible, hazardous, oc ¢ plosive fuid,
material, cheruical, or substance. A violation of this clause will be considered defaalt of this
Apgreement.

4. INDEMNIFICATION BY BOTH PARTIES. HTT shall indemuify anud defend the
CPR agairist all claims, expenses and labilities incurred, including reasonable attorney fees,
related to clatms for loss of life, personal injury, and/or damage to property ansing out of any
occurrence in., upon or at the Presmises, or the occupancy of use thereof by HTT, or occasioned
wholly or in part by any act ot omission of HTT, 1ts agents, employees, contractors or licensces.
HTT shall not be required to indemnify and defend CPR for claims, expenses and Labilities in
mstances: where CPR 15 using a portion of the Premises and HTT's conduct played no pant in

5
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causing claim, expense of liability or where thev were caused by the gross neigescy ar
miennonal forts of CPR.

9. INSURANCE. HTT, at s sole cost and cxpense, shall matntain in fuli force and
effect during the term of the Agreement and any renewal thereof, general i1abilizy nsurance
acceptable (o CPR:

(a) At a mimmum amount of $7,000,000 per accurrence for property damage, death, ot
personal injury o 2ne¢ individual.

{b)  Naming CPR as an Additional Insured with the generai hability policy con:aining a
stipulation that HTT"s insurers will provide thurty (30) days prior written notice of cancellation
of such mmsurance to the H1T.

(c) Property Insurance covening HTT's property, other than bettennents and improvements,
in an amount necessary (o replace HTT s and CPR's propeny:

(d)y  Warker’s Compensation aud Employers' Leaability insurance, naring CPR as an
additional insured on those of its employees who arc on the Premises.

10. MAINTENANCE. HTT shail obtain and pay for all utility charges for the
Premises. HTT shall also pay the costs of maintenance and repair of ihe Prerises.

11. TERMINATION. H{TT wtay terminate ihis Operasional Licease Agreement at any
nme prior 10 the Effective Date, as defined in Section 2 by giving CPR five (3) days notice of its
intention to abandon the Premises. At its option, CPR shall have the right to terminate thus
Agreement, in event HTT fails 10 meet 1ts minimum volume commiument agreed (o under the
Transportation agreement between CPR and HTT dated , 2000 ot 1f said ransparration
agreement is terminaied for any reason. CPR shall also have the right o terminate tus
Agreement in the event HTT breaches or fails to comply with any of the terms and conditions of
this License Agreement or if CPR loses the right to provide HTT with access to the Premises {or
any reason. Should HTT breach or fai] to comply with anyv of the terms and conditions of this
License Agreement, CPR shall give HTT notice of such violation and HTT shal) have rhirty (30)
days from the date of such notc2 1o cure such breach or viclauon. In the event HTT fails to cure
such breach or violation within the aforesaid thirty (30) day period, this License Ayeement and
HTT s right to use and gain access 10 Oak Island shall termenate. Notwithstanding the foregoing,
should any condition be created by HTT on the Premises that creates or contributes 0 a
dangerous condition or results in CPR being cited or charged with a violation of any federal,
state or local law, cule, ordinance or regulation regulating health, safety or the envizonment or
which 1esult in conviction of 2 crime, misdemeanar or violation, CPR, 1 its sole and absolure
discretion, may immaediately suspend HTT's rights under this License Agreement without notice.

Upon temmination HT T shall ccase using the Premises and shall remove its propert/ therefrom.
Except for termination by reason of breach, upon termination, the parties obligations to each
other shall imumediately cease and. except for money then currentiy due and owing, the parties
financial obligations {o the other shall cease.

12. BINDING EFFECT, ASSIGNMENT. The terms and conditions of this contract
are hereby made binding upon and shall inure to the benefit of the parues and their respective

6
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heirs. executors, administrators, successors. and assigns. HTT shall not assign its nghts and
interest hereunder without the prior wnitten consent of CPR. HTT shal! not seek cor will be
granted any asgignment that would depnive CPR of any commercial or Snancial benefit or
opporturuty relanng fo 1:se or occupancy of the Premuses

13. COMPLIANCE WITH FEDERAL, STATE AND MUNICIPAL
REGULATIONS. HTT agrees to use the Premises m strict conformance wath ail appheable
rules. regulations and ordinances of federal, state and municipal autherinies.

1d. ENTIRE AGREEMENT; AMENDMENTS. This Agreement constitutes the
entire agreement between the parties; and no other agreement prior to this Agreement or
contemporaneous herewith shall be effcctive except as expressly set forth or incorporated herein,
Any purported amendment shall not be effective unless it shall be set forth in wriing and
executed by beth pastics

15. NOTICE. Any notice, demand, request or other communication thac :may or shall be
given or served by the parties, shall be deemned to have been given or servad on the datc the same
i1s deposited (n the United States mail, registered or cenified, postage prepaid and zddressed as
follows:

If to CP: Delaware and Hudson Railway Company, In:.
c/o Diractar-Commercial
Windsor Station
910 Peel Street, Suite 300
Montreal, QC H3C JE4
Canada

1fto KTT: Hi Tech Trans. L1L.C
c/o Ronald A. Klempner
843 Red Road
Teancck, NJ 07666

Either party may provide changes in the 2bove addresses 10 the other party by persunal service or

certified mail,
Except+for disputes anaing voder Sactions 7, & and 1 of Hhis 4?“”*’7’1/4’7/

16. ARBITRATION. A ey dispute arising under this agreement shall be
submified to binding arbitration before a single asbitrator provided by the American Arbitration
Association (hereinafter “"AAA™) in New York, N.Y. 212-484-3266 No dispute as to a sum
billed may be raised more than thirty days following the rendenng of such bill. Ary pany
seeking arbitration shall institute such arbitratian by faxed lener to the other party with 1 copy by
fax 1o the AAA c/o Steven Rornano or successor at 212.307-4387 with a hard copy and a check
for the applicable fee by Federal Express or ather recognized vvernight cotrier service fo the
AAA only The AAA will provide a list of potential arbitrators by telcfax within oac business
day bf receipt of the fax copy of the notice of arbitration. The parties will agrec on ar arbitrator
who is avaiiable, free of conflicts and willing 10 serve within three business days ot the date of

1
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ihe AAA's fax. 1f1he parties do not agree and give notice of their selection (o AAA by the end
of business on the thrid day the AAA will select the first name on the AAA proviced he or she
has no conflicts and is willing to 50 serve and is available o comply with the tme schedule ser
forth herein. If the first person 15 not available the second person shail serve and sy on. A
hearing shall be scheduled to commence at a suptable neutral locanon to be providad by the panty
seeking arbitration in Newark, N.J. on the first business day of (he week foijowing the sefzction
of the arbitrator  Unless the parties shall mutually agree oiherwise, the hearing shall continue
from day o day until compleied. A decision shall be rendered within (wo business days ol the
close of the heanug. The party who's position 15 found to be in1 error by the arbitrater will pay
the costs of the arbitration unless the arbitrator shall determine thar a reasonable ground exisred
for ihe positions taken by both sides in which case the costs shall be equally shared. Should the
dispute involve the amount of any payment for any service or for any right under 1lus agreement
the party disputing the amount shall pay the undisputed amount pending a decisior: of the
arbitrator. The party rendering service or praviding a nght shail confinue to render setrvice or
provide that nght provided the undisputed amount is doly paid. A decision by the arbitrator shail
be reuoactive to the date the disputed sum was esablished, billed, published or determined
which ever is earlier. Any sum then due wilf be paid within ten days of the receipt 2f the
arbirrator’s decision by telefax.

17. CONTINGENCIES, The pasties recognize and acknowledge that the exisung
agreement between CPR and Conrai] (the “Conrail Agreement™), dated Apnl 25, 1979, may
21fect the partics' ability to occupy the Premises during the entire tesm of this Agreement. HTT
shall not hold CPR responsibie for any loss, monetary nor oth¢rwise should the Conrail
Agreement prohibit performance under this Agreement for the entire term.

IN WITNESS WHEREOF, the partics hereto have caased their signatures to be daly executed

on the Effective Date.
HI TE !TRANS,/LL;C /
By éZW (./ . féﬁé-)

/ﬁ? A AN AC A G /%’z Al £ A C

By AU 2
Iis /'fmi/\’l(’ /Z;wc_’p‘/’

DELAWARE & HUDSON RAJLWAY

COMPANY%

By ! -
lts /

By

Its
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Surfuce Transportation Board
sehington, 8.¢. 20423-0001

May 3, 2000

WMr. Ronald Kiempner
Hi Tech Trans, LLC
843 Red Road
Teaneck, NJ - 07666

Dear Mr. Klempner:

This responds to your letter of April 24,2000, requesting an informal opinion regarding
the scope of Federal preemption of state and local environmental and zoning permitting
tequirements for the proposed development and operation of a truck-to-rail transshipment facility
by Hi Tech Trans, LLC (HHT) at the Oak Island Rail Yard (OIRY) in Newark, NJ.

HTT plans to file with the Surface Transportation Board (STB or Board) for authority to
operate as a common catrier.  Under an agreement with the Delaware and Hudson Railway
(DHR), a Class [1 carrier currently using the OIRY for rail storage, transfer and transport, HTT
will Iay rail for mobile pieces of equipment and asphalt for trucks to cnable the transloading of
bulk cargo from truck to rail gondola cars. HTT will also install and operaie switches and
connecting tracks to faciliiate the movement of rail cars around the yard. DHR will transport the
loaded rail gondola cars to their destinations.

Although you do not specify in your letter the exact nature of the local zoning and
peomitting requirements to which this project might be subject, I assume that the local authorities
couid deny any permit application you might file thereby preventing the project from going
forward. 1t is my informal opinion that this action is preempted by the ICC Termination Act of
1995 (ICCTA) (49 U.S.C. 10101 et seq.)

Under 49 U.S.C. 10501{b) jurisdiction of the Board over rail transportation is exclusive
and State laws are expressly preempted. Preemption, of course, does not withdraw from State
and local governments the power to impose appropriate health and safety regulations and the
police powers reserved to the States by the Tenth Amendment to the Federal Constitution. But
the local law is preempted when the challenged statute or regulation stands as an obstacle to
authorized interstate rail transportation. See STB Finance Docket No. 33200, Cifies of Auburn
and Kent, WA - Perition for Declaratory Order, served July 2, 1997 (copy enclosed).

EXHIBIT

tabbies
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Section 10501(b) states:
“The jurisdiction of the Board over-

(1) transportation by rail carriers, and the remedies provided in this part
with respect to rates, classifications, rules (including car service, interchange, and
other operating rules), practices, routes, services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team switching, or side tracks, or facilities,
even if the tracks are located, or intended to be located, entirely in one State,
is exclusive. Except as otherwise provided in this part, the remedies provided
under this part with respect to rail transportation are exclusive and preempt the
remedies provided under Federal or State law.”

The term “transportation” includes any facility related to the movement of passengers or property
by rail, and services related to that movement. See 49 U.S.C. 10102(9).

In Soo Line Railroad Co, v. City of Minneapolis, 38 F.Supp.2d 1096 (D.Minn., 1998), the
court enjoined the City from utilizing local regulations to bar demolition of five buildings located
on railroad property as part of the carrier’s proposed redevelopment of a rail yard. The court said
“when section 10501(b) grants the STB exclusive jurisdiction over ‘transportation by rail
carriers’ it logically includes the yard, property, facilities and any intermodal equipment used in
connection with a railroad, or refated to the movement of passengers or property™.

Faced with a similar issue in Norfolk Southern Ry. Co. v. City of dustell, GA,
No CIVAL97-CV-1018-RLV, (N.D.Georgia, 1997) (copy enclosed), the court said, “the local
regulation, via a zoning ordinance and a land-use permitting requirement, of the construction,
development, and operation of an intermodal facility, a facility which is operated in order to
transfer containers or trailers of cargo betwesn trains and tractor-trailers so that the cargo may be
shipped in interstate commerce, certainly appears to come within the ‘regulation of rail
transportation” which is explicitly preempted by section 10501(b)”. This case seems to be
nearly identical to the case you submit to me for an informal opinion.

A case dealing with preemption is currently pending before the Board in STB Finance
Docket No. 33466. Please look for that case when it comes out on our web site at
www.stb.dot.gov. 1 cannot give you a datc of release at this time, but a press release will
accompany the casc when it is served.

You also ask if the proposed project is exempt from the Board's regulation under 49
U.8.C. 10906. In my informal opinion the operation of & transloading facility by a rail carrier
falis within that exemption. I bave said that the operation of HTT’s proposed project falls clearly
within the Board's jurisdiction under 49 U.S.C. 10501(b)(2). 49 U.S.C. 10906 provides a

p-5
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statutory exemption from the licensing requirements of part 109 for the “construction,
acquisition, operation, abandonment, or discontinuance of spur, industrial, tcam, switching or
side tracks.” Tracks used to enable transloading operations fall within that category.

This is an informal staff opinion and is not binding on the Board.

Sincerely,

Vernon A. Williams
Secretary

Enclosures
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Purface Cransportation Board
Mashiogton, D.¢. 20423-0001

e ¥ eV

- October 19, 2000
Office of the Secretary s

Mr. Ronald A. Klempner
Hi Tech Trans, LLC

- 843 Red Road
Teaneck, NJ 07666

Dear Mr. Kiempner:

This responds to your letter of September 29, 2000, requesting an informal opinion on,
first, whether or not the operations of a proposcd truck-to-rail transloading facility are subject to
49 U.S.C. 10906,

The operations you describe in your letter seem substantially similar to those you
described in your letter to me of April 24, 2000, i.e. that the facility is to be used for rail storage,
and for transfer and transport of commodities in interstate commerce. The essential difference is
that no new rail will be built, but existing rail and structures will be used.

My initial informal opinion is, therefore, unchanged. The operation of a transloading
facility by a rail carrier falls within the 10906 exemption. | said in my earlier letter that the
operation of the proposed project falls clearly within the Board’s jurisdiction under 49 U.S.C.
10501(b)(2). 49 U.S.C. 10906 provides a statutory exemption from the licensing requirements of
part 109 for the “construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching or side tracks.” Tracks used to enable transloading operations fall
within that category.

You also ask if New Jersey state permitting requirements set forth in Title 13 of N.J.S.A.
13:1E-126 et seq. and in the regulations contained in N.J.A.C. 7:26-3.6 are pre-empted under the
ICC Termination Act. 1t is my informal opinion that they are preempted by that Act. Although
preemption does not withdraw from State and Jocal governments the power to impose
appropriate health and safety regulations and the police powers reserved to the States by the
Tenth Amendment to the Federal Constitution.

But the local law is preempted when the challenged statute or regulation may stand as an
obstacle to interstate operations. Clearly “permitting” by a state presents such an obstacle
because the state could deny the permit application and thereby prohibit the interstate operations.
Sce City of Auburn v. Surface Transportation Board, 154 F.3d 1025 (D.C. Cir. 1998), STB
Finance Docket No. 33200, Cities of Auburn and Kent, WA - Petition for Declaratory Order,

tabbies’
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served July 2, 1997, and STB Finance Docket No. 33466, Borough of Riverdale - Petition for
Declaratory Order - New York, Susquehanna and Western Rail Corporation, served December
15, 1999.

This is an informal staff opinion and is not binding on the Board.

Smcerely,

o Al

“Vernon A. Williams
Secretary
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

HITECH TRANS LLC, Civil Action No, 02-3781 (FSH)

Plaintiff,

v.
OPINION and ORDER

HUDSON COUNTY IMPROVEMENT
AUTHORITY, et al.,

Defendants.

This matter comes before the Court upon Plaintiff’s motion to amend its complaint
pursuant to Fed. R. Civ. P. 15(a), and upon Defendants’ cross-motion for a preliminary
injunction; and the Court having reviewed the parties’ submissions and considered the matters
pursuant to Fed. R. Civ. P. 78; and good cause having been shown;

1) and Plaintiff alleging that “with the ICCTA Congress has specifically barred
regulation of rail transportation services, including rail intermodal transportation, by State and
Local Government” and Plaintiff further alleging “Prior to the passage of the ICCTA, the
Interstate Commerce Commission had jurisdiction over trucks used to convey cargo between a
railhead and a shipper or consignee as part of intermodal rail-truck transportation services. After
the ICCTA the STB has held that it does not have jurisdiction over the trucking element of rail
intermodal services. Therefore, the ICCTA has removed the trucking segment of rail intermodal
transportation services from regulation by the STB and denied the States and the defendants the
authority to impose any regulation on this segment of such transportation”; and Defendants
having opposed the motion to amend on the ground that such amendment would be futile and

would unduly prolong the proceedings (n the instant action; would be subject to dismissal

EXHIBIT
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pursuant to Fed. R. Civ. P. 12(b)(6) for failure to state a claim; and the Court noting that “[i]n the
absence of any apparent or declared reason - such as undue delay, bad faith, or dilatory

motive. . .” or “undue prejudice to the opposing party by virtue of the amendment . . . leave
sought should . . . be freely given” (Foman v. Davis, 371 U.S. 178, 182 (1962)); and the Court
finding that it would cause undue delay to grant this motion at this time as both parties are aware
that this Court has determined that the commerce clause count of this Complaint (Count 2) needs
to be heard in an expedited manner in order to resolve Defendants’ application for injunctive
relief to enforce the municipal ordinances at issue in this case; and the Court further finding that
granting the motion to amend at this late date would unduly prejudice Defendants; and the Court
further noting that it may deny a party leave to amend a complaint if the proposed amendment
would be futile (See Alvin v. Suzuki, 227 F.3d 107, 121 (3d Cir. 2000) (citing Smith v. NCAA,
139 F.3d 180, 190 (3d Cir. 1998), rev 'd on other grounds, 525 U.S. 459 (1999))), and the Court
further finding that the proposed amendment is futile in that it would not survive a motion to
dismiss for failure to state a claim upon which relief could be granted (/d.); and the Court further
noting that to determine if an amendment would be futile, it should apply the same standard of
legal sufficiency as would be applied to a 12(b)(6) motion (See In re Burlington Coat Factory
Sec. Litig., 114 F.3d 1410, 1434 (3d Cir. 1997) (citing Glassman v. Computervision Corp., 90
F.3d 617, 723 (1% Cir. 1996))); and the Court further noting that when considering a motion to
dismiss pursuant to 12(b)}(6), it shall take all allegations as true and consider them in the light
most favorable to the plaintiff (See Brown v. Phillip Morris Inc., 250 F.3d 789, 795 (3d Cir.
2001)); and the Court determining that Plaintiff’s attempt to explain away an adverse decision by

the Surface Transportation Board (and its own failure to appeal such decision to the United
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States Court of Appeals for the D.C. Circuit)' and instead conflate that decision into a new claim
in this forum is fruitless; and this Court finding that the STB’s decision that Plaintiff is not a rail
carrier is conclusive and Plaintiff is therefore collaterally estopped from bringing such a claim
under the present guise; and the Court therefore finding that amendment of the complaint will be
denied at this time based on undue delay, prejudice to Defendants and futility;

2) and the Court noting that Defendants have filed a renewed motion for a preliminary
injunction because “‘the records show that Hi Tech has not slackened its waste operations at all
since being advised by the STB that it has no federal exemption from state and local solid waste
laws;” and the Court noting that the grant of injunctive relief is an extraordinary remedy, which
should be granted only in limited circumstances (See Novartis Consumer Health, Inc. v. Johnson
& Johnson-Merck Consumer Pharm. Co., 290 F.3d 578, 586 (3d Cir. 2002)); and the Court
further noting that to grant a preliminary injunction, a movant must satisfy the following four
factors favoring relief: 1) the likelihood that the moving party will succeed on the merits; 2) the
extent to which the moving party will suffer irreparable harm without injunctive relief; 3) the
extent to which the nonmoving party will suffer irreparable harm if the injunction is issued; and
4) the public interest (See Clean Ocean Action v. York, 57 F.3d 328, 331 (3d Cir. 1995)); and the
Court finding that it is unnecessary to reach prongs 1,3 and 4 of the aforesaid test because
Defendant has not adequately demonstrated any irreparable harm; specifically, Defendant has nat
shown the inadequacy of money damages to recompense its losses, if it were to succeed on the
merits (See Wetter v. Caesars World, Inc., 541 F. Supp. 68, 74 (D.N.J. 1982)) except to the

limited extent noted below.

' The Court notes that Plaintiff could have appealed the STB’s decision but clearly chose
not to do so as a matter of legal strategy.
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3) and the Court finding that Defendants’ concern set forth in the preliminary injunction
motion that “[Plaintiff’s] records do not account for or reflect the receipt of contaminated soils
that plaintiff is apparently processing, and contain numerous entries that list “NR” or “Not
Recorded” under the categories “Origin” and “Type” of waste” is a bonafide issue as to which
Defendants have shown a likelihood of success on the merits and irreparable harm in that it is
essential that Defendants Hudson County Improvement Authority and Essex County Utilities
Authority must know what solid waste is being trucked through their respective streets, and
Plaintiff will be orderad to fully comply with such portions of the state and local regulations and
shall furnish to Defendants those records that indicate the origin and type of waste that Plaintiff
is processing, whether such waste contains contaminates and identify such contaminates. Entries
in the records such as “NWR” and “Not Recorded” are unacceptable. These records should be
produced to Defendants in accordance with Magistrate Judge Hedges’s “for attorney’s eyes only”
protective order until such time as this Court entertains the Appeal of that order,

IT IS on this 1* day of April, 2003,

ORDERED that Plaintiff’s Motion for leave to file an Amended Complaint is DENIED;
and it is further

ORDERED that Defendants’ supplemental motion for a preliminary injunction is
GRANTED in part and DENIED in part; and it is further

ORDERED that Plaintiff is required to produce waste receipt records to Defendants that

are fully completed in all respects.

HON. FAITH S. HOCHBERG, U.S.@
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Trenton, NJ 08625-0407
Telephone: (609) 584-4180 Fax: (609) 588-2444

HAND CARRY May 28, 2003

Hi Tech Trans, LLC

Bay Street
Ozk Island Rei! Yard

Newark, New Jersey

RE: Administrative Order
HI TECH TRANS LLC and DAVID STOLLER

EA ID # PEA030001 - U131

Dear Mr. Stoller:
Enclosed for service upon you is a(n) Administrative Order issued by the Departrnent.

If you have any questions concerning the enclosed Administrative Order you may
contact Rai Belonzi, Chief, Bureau of Solid Waste Compliance & Enforcement ar (609) 584.

4180 or by letter a1 the address above,

Sincerely,

Exnclosure
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James E. McGreevey
Governor

State of New Jersey

DEPARTMENT OF ENVIRONMENTAL PROTECTION
COUNTY ENVIRONMENTAL AND WASTE ENFORCEMENT PROGRAMS
BUREAU OF SOLID WASTE COMPLIANCE AND ENFORCEMENT
300 HORIZON CENTER
P.0. BOX 407
TRENTON NJ 08625-0407
Tel. (609) 584-4180

Fax. 609) 588-2444
Bradley M. Campbell

Commissioner

IN THE MATTER OF ADMINISTRATIVE ORDER

HI TECH TRANS, LLC and DAVID
STOLLER, Individually and in his capacity as
Chairman and Chief Executive Officer of HI
TECH TRANS, LLC.

EAID # PEA030001 - U131

This Administrative Order is issued pursuant to the authority vested in the Commissioner of the
State of New Jersey, Department of Environmental Protection (hereinafter "NJDEP"3r the
“Department") by N.J.S.A. 13:1D-1 et seq., and the Solid Waste Management Act, N.J.S.A.
13:1E-1 et seq. and the Solid Waste Utility Control Act N.J.S.A. 48:13A-1 et seq., and duly
delegated to the Director, Division of County Environmental and Waste Enforcement Programs,

pursuant to N.J.S.A.13:1B4.

1.

FINDINGS

HI TECH TRANS LLC, owns and operates a facility located at Bay Street, Oak Island Rail
Yard, Newark, Essex County, New Jersey (ID# U131).

As the result of a site visit conducted on 04/16/2003, the Department has determined that HI
TECH TRANS LLC, unlawfully failed to comply with applicable statutes and regulations of
the State of New Jersey as follows:

Requirement: Pursuant to N.J.A.C. 7:26-2.8(f), "No person shall begin
construction or operation of a solid waste facility ["SWF"] without
obtaining a SWF Permit unless exempt pursuant to N.J.A.C. 7:26-1.1, 1.7
or1.8."



Description of Noncompliance: On 4/16/03, DEP investigators obtained
records demonstrating, or directly observed, the weighing of solid waste,
tipping solid waste from roll-off containers into a roofless structure on the
ground (called the "east box"), and then transferring that waste via grapple
loader into rail cars. At least 700 cubic yards of ID # 13 and ID # 13C solid
waste were observed being processed at the facility on this date. Thus, due
to DEP investigators' observations of the receipt, tipping, and reloading of
construction and demolition waste, the facility is operating as a solid waste
facility. Because the facility does not possess a solid waste facility permit,
registration, or engineering design, the facility is an illegal solid waste
facility and thus operating in violation of N.J.A.C. 7:26-2.8(f), failure to
obtain a SWF permit prior to constructing or operating a solid waste
facility.

Requirement: Pursuant to N.J.A.C. 7:26H-1.6(a), "No person shall
engage in the business of solid waste collection or solid waste disposal as
defined by N.JI.S.A. 48:13A-3 unless such person is the holder of a
Certificate of Public Convenience and Necessity issued by the
Department.”

Description of Noncompliance: On 4/16/03, Department representatives
observed HI TECH TRANS, LLC to be charging haulers money (a fee) to
deposit waste at the facility. Because HI TECH TRANS, LLC possesses
neither a Certificate of Public Convenience and Necessity nor a tariff, it is
found to be in violation of N.JLA.C. 7:26H-1.6(a), failure to obtain a
Certificate of Public Convenience and Necessity prior to engaging in the
business of commercial solid waste disposal.

Requirement: The Solid Waste Management Act authorizes the DEP to
hold liable any "person" who engages in proscribed solid waste activity.
N.I.S.A. 13:1E-9(b)(4). The term “person" is defined by regulation to
include "corporate official{s]." NJ.A.C. 7:26-1.4.

Description of Noncompliance: DAVID STOLLER, as Chairman and
Chief Executive Officer of HI TECH TRANS, LLC, has actual
responsibility for the operation of this illegal solid waste facility and was
and is in a position to be able to prevent the occurrence of the violations
set forth above but has failed to do so. As such, DAVID STOLLER is in
violation of N.J.A.C. 7:26-2.8(f), failure o obtain a SWF permit prior to
constructing or operating a solid waste facility; and N.J.A.C. 7:26H-1.6(a),
failure to obtain a Certificate of Public Convenience and Necessity prior to
engaging in the business of commercial solid waste disposal.



. As the result of a compliance evaluation(s) conducted on 4/16/03, the Department has
determined that HI TECH TRANS LLC, and DAVID STOLLER have violated the laws of

the State of New Jersey as follows:

e Operation of an unpermitted solid waste facility; and
+ Engaging in the commercial disposal of solid waste in New Jersey
without having obtained a Certificate of Public Convenience and Necessity.

Based on the facts set forth in these FINDINGS, the Department has determined that HI
TECH TRANS LLC, and DAVID STOLLER have violated the Solid Waste Management
Act, N.J.S.A. 13:1E-1 et seq., and the Solid Waste Utility Control Act, N.J.S.A. 48:13A-1 et
seq., and the regulations promulgated pursuant thereto, specifically N.J.A.C. 7:26-2.8(f), and
N.J.A.C. 7:26H-1.6(a).

ORDER
NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

HI TECH TRANS LLC, and DAVID STOLLER shall, within 20 (twenty) calendar days of
receipt of this Order, comply with the following:

CEASE AND DESIST the operation of the illegal solid waste facility by ceasing to
accept, transfer, tip, process, transfer, load or reload solid waste. [N.J.A.C. 7:26-2.8(f)];
and

CEASE AND DESIST the operation of an uncertificated public utility by ceasing to
accept, transfer, or dispose of, solid waste for a fee. [N.J.A.C. 7:26H-1.6]

This Order shall be effective upon receipt by HI TECH TRANS, LLC, or any officer or
director thereof.

NOTICE OF RIGHT TO A HEARING

Pursuant to N.J.S.A. 13:1E-1 et seq., failure to comply with the terms of this Administrative
Order may, in addition to any other civil administrative penalty assessed, subject the
respondents to forfeiture of any economic benefit which a violator has realized as a result of
not complying with, or by delaying compliance with, the requirements of the Act.

Pursuant to N.J.S.A. 52:14B-1 et seq., and N.J.S.A. 13:1E-9(e), HI TECH TRANS LLC, and
DAVID STOLLER are entitled to request a hearing. HI TECH TRANS LLC, and DAVID
STOLLER shall, in their request(s) for a hearing, complete and submit the enclosed
ADMINISTRATIVE HEARING REQUEST AND CHECKLIST TRACKING FORM along
with all required information. Submission or granting of a hearing request shall not stay the
terms or effect of this ORDER.



10.

1.

12.

13.

14.

15.

If no request for a hearing is received within twenty (20) calendar days from receipt of this
Administrative Order, it shall become a Final Order upon the twenty-first (21st) calendar day

following its receipt.

GENERAL PROVISIONS

This Administrative Order is binding on HI TECH TRANS, LLC, its principals, directors,
officers, agents, successors, assigns, employees, tenants, any trustee in bankruptcy or other
trustee, and any receiver appointed pursuant to a proceeding in law or equity. This
Administrative Order is binding upon DAVID STOLLER individually and in his capacity as
Chairman and Chief Executive Officer of HI TECH TRANS, LLC.

This Administrative Order is issued only for the violation(s) identified in the FINDINGS
hereinabove. Therefore, be advised that violation of any statutes, rules or permits other than
those herein cited may be cause for additional enforcement actions, either administrative or
judicial. By issuing this Administrative Order, NJDEP does not waive its rights to initiate
additional enforcement actions, including but not limited to the assessment of penalties or
other remedies for failure to immediately comply with the requirements of this Order.

Neither the issuance of this Administrative Order nor anything contained herein shall relieve
HI TECH TRANS LLC, or DAVID STOLLER of the obligation to comply with all
applicable laws, including but not limited to the statutes and regulations cited herein.

Pursuant to N.J.S.A. 13:1E-9¢, NJDEP is authorized to assess a civil administrative penalty
of not more than $50,000 for each violation, and each day during which the violation
continues shall constitute an additional, separate and distinct offense.

Pursuant to N.J.S.A, 13:1E-9f, any person who violates the provisions of N.J.S.A. 13:1E-1 et
seq. or any code, rule, or regulation promulgated pursuant thereto shall be liable to a penalty
of not more than $50,000 per day to be collected in a civil action, and any person who
violates an administrative order issued pursuant to N.J.S.A. 13:1E-9c, including this
Administrative Order, or a court order issued pursuant to N.J.S.A. 13:1E-9d, or who fails to
pay a civil administrative penalty assessed pursuant to N.J.S.A. 13:1E-9e in full after it is due
is subject upon order of a court to a civil penalty not to exceed $100,000 per day of such
violations. Each day during which the violation continues constitutes an additional, separate
and distinct offense.

Pursuant to N.J.S.A. 48:13A-12(b), any person who shall violate any provisions of the Solid
Waste Utility Control Act, N.J.S.A. 48:13A-1 et seq., or the Solid Waste Collection
Regulatory Reform Act, N.J.S.A. 48:13A-7 et seq., or any rule, regulation or administrative
order adopted or issued pursuant thereto, including an interdistrict, intradistrict or interstate
waste flow order, or who shall engage in the solid waste collection or solid waste disposal
business without having been issued a certificate of public convenience and necessity, shall
be liable to a penalty of not more than $10,000 for a first offense, not more than $25,000 for a



second offense and not more than $50,000 for a third and every subsequent offense. Each
day during which the violation continues constitutes an additional, separate and distinct
offense.

16. Notice is further given that, pursuant to N.J.S.A. 48:13A-12(c), whenever it shall appear to
the Department, a municipality, local board of health, or county health department, as the
case may be, that any person has violated, intends to violate, or will violate any provision of
the Solid Waste Utility Control Act, N.J.S.A. 48:13A-1 et seq., or the Solid Waste Collection
Regulatory Reform Act, N.J.S.A. 48:13A-7.1 et seq., or any rule, regulation or administrative
order adopted or issued pursuant thereto, the Department, the municipality, local board of
health or county health department may institute a civil action in the Superior Court for
injunctive relief and for such other relief as may be appropriate in the circumstances and the
court may proceed in any action in a summary manner.

17. Notice is further given that, pursuant to the Solid Waste Utility Control Act, N.J.S.A.
48:13A-1 et seq., specifically N.J.S.A. 48:13A-12(a), any person or officer or agent thereof
who shall knowingly violate any of the provisions of this Act or aid or advise in such
violation, or who, as principal, manager, director, agent, servant, or employee knowingly
does any act comprising a part of such violation, is guilty of a crime of the fourth degree and
shall be punished by imprisonment for not more than 18 months or by a fine of not more
than $50,000, or both; and if a corporation by a fine of not more than $100,000. Each day
during which the violation continues constitutes an additional, separate and distinct offense.

DATE:

Wolfgang Skacel, C.H.M.M., Director
Division of County Environmental and Waste Enforcement
Programs



Administrative Hearing Request Checklist
and Tracking Form

Document Being Appealed: EA ID # PEA030001 - U131

Date Document Issued

Person Requesting Hearing:

Name/Company Name of Attomey (if applicable)
Address

Address
Telephone #

Telephone #

Please Include the Following Information As Part of Your Request:

A The date the alleged violator received the Enforcement Document.
B A copy of the Enforcement Document and a list of all issues being appealed.
C  An admission or denial of each of the findings of fact, or a statement of insufficient
knowledge;
The defenses to each of the findings of fact in the enforcement document;
Information supporting the request;
An estimate of the time required for the hearing;
A request, if necessary, for a barrier-free hearing location for physically disabled persons;
A clear indication of any willingness to negotiate a settlement with the Department prior to
the Department's processing of your hearing request to the Office of Administrative Law;
and
This form, completed, signed and dated with all of the information listed above, including
attachment, to:

mQTmmo

o

1. New Jersey Department of Environmental Protection
Office of Legal Affairs
Attention: Adjudicatory Hearing Requests
401 E. State Street, P.O. Box 402
Trenton, New Jersey 08625

2. A. Raimund Belonzi, Chief
Waste Compliance and Enforcement & Release Prevention
Bureau of Solid Waste Compliance and Enforcement
P.O. Box 407
Trenton, New Jersey 080625-0407

3. All co-permittees (w/attachments)

1v. Signature: Date:




VERIFICATION
David C. Stoller, under penalty of perjury, declazes and verifies that he is
President and Chief Executive Offiver of Hi Tech Trans, LLC, that he has read the foregoing

statement and knows the facts asserted therein, and that the same arc truc as stated.

QDW

David C. Stoller

Dated: Jupe 16, 2003



VERIFIED STATEMENT
OF
STEVEN LAWRANCE

I am Director Sales, Eastern North America for Canadian Pacific Railway, (CPR). As
such, I am involved in exploring business opportunities for CPR in the eastern provinces of
Canada and perform the same function in the eastern United States for the Delaware and Hudson
Railway Company, Inc., (D&H), a wholly-owned subsidiary of CPR. I am familiar with the
operations of Hi Tech Trans, LLC (Hi Tech) and have personal knowledge of the facts stated
herein.

The D&H is a Class 2 rail carrier that operates in the northeastern United States, including
the State of New Jersey. At many of the rail yards that are used by D&H in providing its
transportation services, there are transloading facilities that are used to transload bulk
commodities onto rail cars after delivery to the yard by truck. Generally, D&H does not itself
operate and maintain those transloading facilities even though they are located in D&H's yards.
Instead, it has been and continues to be D&H's practice to enter into license and operating
agreements with other companies to operate and maintain the transloading facilities. These
companies that D&H uses, and the transloading service that they provide, are an important and
integral part of D&H's rail transportation service since they allow D&H to provide rail service to
shippers with no direct rail access.

The Oak Island rail yard is a large classification yard located in Newark, New Jersey. The
yard is owned by Consolidated Rail Corporation ("Conrail"). Conrail leases to the D&H a portion

of the yard, which D&H is able to reach via trackage rights that it obtained at the time of the



creation of Conrail. Under the terms of the lease, the yard is used by D&H for providing various
types of intermodal service.

At the Oak Island yard, D&H has trailer-on-flat car and container on flat car facilities that
are used in loading and unloading trailers and containers from rail cars brought to the yard by
D&H. In addition, there are transloading facilities at the yard that are used to transload a variety
of different commodities onto rail cars after the commodities are delivered to the yard by truck.
The commodities that are transloaded at the Oak Island yard for D&H include plastics, aggregates
and other materials. The facilities that are used at the yard for loading and unloading trailers and
containers, and the facilities that are used for transloading bulk commodities, are operated by
other companies. This is consistent with D&H's practice at most of the yards that it operates, i.e.,
the transloading facilities are operated for D&H by third parties.

The commodities that are transloaded at the Oak Island yard include construction and
demolition debris ("CDD"). The CDD is transloaded at the yard by Hi Tech Trans, LLC ("Hi
Tech") pursuant to a license agreement that was entered into by D&H with Hi Tech on November
6, 2000. Under the terms of that license agreement, Hi Tech agreed to develop and operate a
transloading facility at the yard for the purpose of transloading CDD delivered by truck to the
yard. D&H also entered into a transportation contract with Hi Tech pursuant to which D&H
transports CDD transloaded by Hi Tech at the yard either to disposal facilities or to interchange
points with other carriers for transportation to disposal facilities. All of the disposal facilities to
which the CDD is transported are located outside of New Jersey.

The transloading facility built and operated by Hi Tech was put into service in September
2001. Since that time, the number of carloads of CDD transloaded by Hi Tech and transported by

D&H has increased substantially, from 1-2 carloads per day in 2001 to 7-8 carloads per day



today. Hi Tech has become a significant customer generally for D&H and is the largest shipper
served by D&H at the Oak Island yard.

I am aware that the New Jersey Department of Environmental Protection ("DEP") has
issued a cease and desist that by its terms will require Hi Tech to terminate its operation of the
transloading facility at the Oak Island yard. If Hi Tech is forced to shut down its transloading
operation at the yard, there will be a significant adverse effect on D&H. D&H will lose significant
revenue that is generated by the transportation service that it provides to Hi Tech, without an
offsetting reduction in the cost that D&H incurs in connection with its operations at the Oak
Island yard.

If Hi Tech is forced to shut down its operation as a result of the cease and desist order, the
transloading operation may be lost for good. D&H will not likely operate the facility itself, and

D&H is unaware of any other company that can provide this transloading service.



VERIFICATION
Steven Lywrance, under penalty of perjury, declares end verfies that he is
Dircetor Sales, B North Amecrica for Canadian Pacific Railway, that he has rvad the

foregoing statembmt and knows the facts asserted therein, and that the sams are true as

stated.

Dated: Junc 16.{2003
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CERTIFICATE OF SERVICE

I hereby certify that on this 16™ day of June, 2003, a copy of the foregoing
Petition of Hi Tech Trans, LLC for Emergency Order and Other Relief was served by

overnight delivery upon:

Edward D. Greenberg, Esq.

Galland, Kharasch, Greenberg, Fellman & Swirsky, P.C.
Canal Square

1054 Thirty-First Street, N.W.

Washington, DC 20007-4492

and by first class mail, postage prepaid, upon:

Benjamin Clarke, Esq.

DeCotiis, Fitzpatrick, Cole & Wisler, LLP
Glenpointe Centre West

500 Frank W. Burr Boulevard

Teaneck, NJ 07666

Jonathan M. Broder, Esq.

Vice President and General Counsel
Consolidated Rail Corporation

2001 Market Street, 16™ Floor
Philadelphia, PA 19130

Paul Samuel Smith, Esq.

Senior Trial Attorney

United States Department of Transportation
400 Seventh Avenue, S.W.

Washington, DC 20590

Carolyn V. Wolski, Esq.
Leonard, Street & Deinard, P.A.
150 South Fifth Street

Suite 2300

Minneapolis, MN 55402

~\_~Thomas J. Litwiler
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