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MAIL: MikA. menuily @matl.house.qov
October 30, 2003

Mr. Dan King, Director:
Congressional & Public Services
Surface Transportation Board
1925 K Street, NW Room 840
Washington, D.C. 20423-0001

Dear Mr. King:

Enclosed please find a copy of correspondence I have received
from my constituent, the Honorable John J. Faso, written in
behalf of Cushing Stone Company, Inc., which is located in my
congressional district:.

Mr. Faso has filed a petition on behalf of Cushing Stone
protesting the abandonment of 6.5 miles of rail line in
Montgomery and Schenectady counties in New York State by CsX
Trangportation, Inc.

1 have reviewed this petition, and am very concerned by the

possibility of adverse economic consequences that may result from
abandonment of this rail line.

I respectfully request your very careful consideration of this
petition, in accordance with current law and agency policies,
rules and regulations.

Your attention to this request is greatly appreciated, and I look
forward to your response.

Sincerely,

WZ. Dty

Michael R. McNulty
Member of Congress

MRM/msw
Enclosures

PIUNTED ON NCCYCLED PAPER
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October 20, 2003

Honorable Michael McNulty
U.S. House of Representatives
Rayburn House Office Building
Washington, DC 20515

RE: Rail Abandonment Montgomery County
e mmiee— .. --STBDocket No.. AB-56S5.. . o— ol — o
STB Dockst No. AB-55

Dear Congressman McNulty:

On behalf of my client, Cushing Stone, I have enclosed a copy of a petition filed on their behalf
protesting the abandonment of 6.5 miles of rail line in Montgomery and Schenectady counties by
CSX. This abandonment would have adverse economic consequences upon Cushing and two
other stone quarries located alon;3 this rail line.

Cushing’s petition argues that C5X did not provide proper notice to it and other interested parties
by failing to publish notice in the: Amsterdam Recorder alerting it of CSX’s intention to abandon
this line.

Interestingly, there currently exiits a strong possibility. that Cushing and its sister company,

Cranesvilie Block, will be shipping approximately 200, 000 tons of quarried material along this

line to a terminus in Dutchess County. CSX has provided Cranesville a quote for providing this

transport that would make this project economically viable. If CSX were to proceed with this

abandonment, it would virtually eliminate the possibility that long distance transport could occur

from these quarries in the future. While it is true that there have been no shipments along this

line for the past two years, there is now. areal praspect fornew business.develepment-aleng-this~ —— ="~
" rail line. Indeed, as it becomes nore difficulr 1o locate quarries downstate, permitted upstare

quarries with rail access will become increasingly important as suppliers of building and road
materials.

Once lost, rail lines rarely rcappear Loss of these lines will have a detrimental effect upon the

future business growth'cf thdse ]uames a.nd adversely alfect prospects for employment growth
in this region.

121 State Street, 3rd Floor, Alhany, New York 12207 ‘Telephone: 518.432.5990 Fax: 518.432.5996
Albany | Los Angelas | Mexlco City | Monterrey | New York | Orange County | Palo Alto | Sacramento | Washington, D.C.
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October 20, 2003
Page 2

‘We would appreciate your contacling the Surface Transportation Board on behalf of Cushing and
seek their acceptance of this petition. In addition, we seek your intercession with CSX to help
persuade them that they should reconsider the abandonment and actively seek to engage in new
business along this line. '

Please let me know if I can provide further information to your or your staff on this important
1ssue.

S -l A Sincerely,. .

John J. Faso

Enclosure

15001815.1
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+ - o S - Rager A, Berliner

’ l I Iana . o _ .7 . . Manat, Phelps & Phillips, LLP.
manatt | phelps | philips S . . : Direct Dial: (202) 463-4378

: : - _ E-mail: ‘rberliner@manatt.com

October 7, 2003 o B | . L ' Client:Maner; 25623-030 _

BY MESSENGER

The Honorable Vernon A. Willizms
Secretary, Surface Transportation Board
Mercury Building, Room 700 : :
925K SU, NW. L e L e e —— e e el
Washington, DC 20423

Re:  STB Dacket No. AB-565 (Sub- No. 14X) |
STB Docket No. AB-55 (Sub- No. 629X)
Petition to Revolie Exemption

Dear Secretary Williams:

Enclosed for filing in the abave-referenced proceeding is an-original and ten (10) copies = -
of Cushing Stone Company, Inc.’s Petition to Revoke Exemption, with exhibits. We have also
enclosed a check for $150.00 to =aver the applicable filing fee and an additional copy to be date
stamped and returned through the 'enclosed self addressed smmped envelope.

We appreciate your cons“dcratxon of Cushing Stone Company, Inc’s Petition. Please feel
to contact us at the above address should you need any adetwnal information.

oger A. Berliner
ounsel for Petitioner Cushmg Stone, Inc.

Enclosures

ce: Mr. John A. Tesiero, Jr.
President, Cushing Stone, Inc.

1501 M Street, Suite 700, Washington, District of Columbia 20005-1702 Telephane 202.463.4300 Fax: 202.463.4394

’ A“’aﬁy | Los Angeles | Mexico City | Monterrey | New Yark | Orange County | Palo Alto | Sacramenta | Wasnington, D,C.
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BEFORE THE
SURFA.CE TRANSPORTATION BOARD

NEW YORK CENTRAL LINES, LLC — )
ABANDONMENT EXEMPTION — IN ) STB Docket No. AB-565
MONTGOMERY ANDSCHENECTADY COUNTIES, NY ) (Sub-No. 14X)

)

CSX TRANSPORTATION, INC.— )
DISCONTINUANCE OF SERVICE EXEMPTION—IN ) STB Docket No. AB-55
MONTGOMERY AND SCHENECTADY COUNTIES, NY ) (Sub-No. 629X)

CUSHING STONE COMPANY, INC.’S
 PETITION TO REVOKE EXEMPTION _

Pursuant to 49 C.F.R. 115:%(d), Cushing Stone Company, Inc. (“Cushing Stone™)

respectfully petitions the Surface ‘Transportation Board (“Board™) to immediately revoke the

Notice of Exemption, filed by New York Central Lines, LLP (“NYCL") and CSX

Transportation, Inc. (“CSX") with Board on February 28, 2003, and served and published in the

Federa) Register on March 25, 2003. Through this Notice of Exemption, NYCL and CSX sought

and obtained an abandonment exemption (“Notice of Exemption™) for 6.5 miles of railroad lines

in Montgomery-and Schenectady Counties, New York. Petitioner seeks to revoke this Notice of

Exemption on the grounds that N'YCL and CSX failed to comport with the requirements of 49

C.F.R. 1152.12 and falsely and/or misleadingly certified in its Notice of Exemption that such

requirements had been met.

BACKGROUND

Petitioner Cushing Stone :s an aggregate quarry, producing crushed stone and blackrop

located on Route 5S in Pattersonville, Montgomery County, NY. Cushing Stone has 31 full time

employees and supplies, inzer aliz, blacktop and stone 1o municipalities and the New York State

Department of Transportation an stone used as base material for railroad rracks. See Affidavit

of John Tesiero attached hereto as Exhibit A. The rail line at issue in the above referenced

Notice of Exemption goes right up 1o Cushing Stone’s facility as well as two other functioning




Oct-31-03  05:01pm  From- T-827 P.007/013 F-827

quarries located within one mile ¢f Cushing Stone’s facility. Id. Each of these quarries will be
adversely affected by the proposed abandonment. Id.

On February 28, 2003, NYCL and CSX filed the Notice of Exemption with the Board
seeking to discontinue service and abandon approximately 6.3 miles of railroad from milepost
QGW 159.6 1o milepost QGW 1€.5.9, between South Amsterdam in Montgomery County and
Rotterdam Junction in Schenectady County, NY. As part of its Notice of Exemption, NYCL and

CSX certified that “[t}he Newspaper Notice required by 49 C.F.R. 1105.12 was published in the

of Exemption at 6.

On March 18, 2003, the Fioard notified the public, through publication in the Federal
Register, that NYCL and CSX hzd filed a Notice of Exemption (“Board Notice™). New York
Cenrral Lines, LLC--Abandonment Exemprion--In Montgomery and Schenecrady Counties, NY,
STB Docket No. AB-565 (Sub-No. 14X); CSX Transporiation, Inc.--Discontinuance of Service
Exemprion--In Montgomery and Schenectady Countries, NY, STB Docket No. AB-55 (Sub-No.
629X)(STB served March 25, 2003) (collectively “Board Notice™). The Board Notice
specifically stated, that; “NYC and CSXT have certified that . . . the requirements at . . . 49 CFR
1105.12 (newspaper publication} . . . have been met.” Id. The Board Notice also stated that “[i]Jf
the verified notice contains false or misleading information; the exemprions are void ab inftio.”
Id.

On April 25, 2003, the Notice of Exemption served and published in the Federal Register
on March 25, 2003, was reopencd and modified o the extent necessary 1o implement interim
trail use/rail banking as set forth below. See Surfuce Transporiation Board Decision and Notice

of Interim Trail Use or Abandonment -- New York Central Lines, LLC-Abandonment
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Exemption— in Monigomery and Schenectady Counties, NY, STB Docket No. AB-565 (Sub-No.
14X)(STB served on April 23, 2003).

III. ARGUMENT

The Board must revoke an abandonment exemption where the notice of exemption
contained false or misleading information. If the notice of exemption contains false or
misleading information, the exemption is void ab initio and the Board shall summarily reject the
exemption notice. 49 C.ER. 1152.50(d)(3).

The publication requirements contained in 49 C.F.R. 1105.12 provide that “[i]n every
abandonment exemption case, the applicant shall publish a notice in a newspaper of general
circulation in_each county in which the line is located and certify to the Board that it has done
this by the date its notice of (or petition for) exemption is filed. The notice shall alert the public
to the proposed abandonment, to ivailable reuse alternatives, such as trail use and public use, and
to how it may participate in a Board proceeding.” (emphasis added) NYCL and CSX failed to
comply with this requirement.

NYCL and CSX only published a notice in Schenectady County, and not in Montgomery
County, even though the abandonment, as clearly indicated by the title of the Notice of
Exemption, applied to Schenectady and Montgomery Counties in New York. Petitioner’s
business, as noted, is in Montgomery County. The Daily Gazerre of Scheneciady is not a
newspaper of general circulation in Montgomery County, New York. As has been affirmed by
the Montgomery County Board of Supervisors, through a resolution adopted on January 7, 2003,
the only newspapers with general circulation in Montgomery County, New York are The
Recorder and Courier-Standard Enterprise newspapers. A true and correct copy of the
Montgomery County Resolution Designating Newspapers 1o Publish County Matters for 2003 is

attached hereto as Exhibit B.
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By failing to comply with the Board's newspaper publication requirements as part of its
Notice of Exemption, NYCL and CSX denied petitioner and similarly situated parties in
Montgomery County, New York, the opportunity to comment on the proposed abandonment
exemption, file a petition to stay pursuant to 49 CFR 1152.29 or tender an offer to purchase the
rail line. The failure to properly publish the Notice of Exemption also denied Cushing Stone the
opportunity to file a petition to reopen or request for public use conditions under 49 CFR
1152.28.

While it is true that the Board published its notice in the Federal Register, publication i
the Federal Register alone is not sufficient to satisfy the notice requirements for abandonment
exemptions, The newspaper publication requirements set forth in 49 C.F.R. 1105.12 are not
discretionary. Nor is this absolute requirement waived or otherwise satisfied upon the Board's
publication of a Notice of Exemption in the Federal Register. The local newspaper publication
requirement serves an important purpose separate and apart from the Federal Register notice by
ensuring that the communities most impacted by the abandonment are provided every
opportunity to participate in the process.

Furthermore, the Board Notice clearly states that “[i]Jf the verified notice contains false or
misleading information, the ciemptions are void ab initio.” The Board Notice does not state that
failure 1o comply with the newspaper publication requirement may be waived or that a false or
misleading cernification that the newspaper publicarion was properly made can be cured through
publicauon of the Board’s Norice in the Federal Register.

The Petitioner and the Bourd have both the right and obligation to ensure that all of the
abandonment exemption requirenients are met. This is particularly true where substannve rights

are at stake, as here. Because these requirements have not been met in this instant matter and
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because NYCL and CSX falsely and/or misleadingly certified that they had been met, the Board
must exercise its authority to declare the Notice of Exemption void ab inirio.

L. CONCLUSION

For these reasons, Petitioner respectfully requests that the Board declare that the Notice
of Exemption contains false and/or misleading information, declare use of the exemption void ab
initio and summarily reject the Nctice of Exemption.

Dated: October 7, 2003 Respectfully Submitted,

Johr{ J. Faso, Esq.

Roger Berliner, Esq.

Michael Brown, Esq.

MANATT, PHELPS & PHILLIPS, LLP
1501 M Street, N.W., Suite 700
Washington, DC 20005

(202) 463-4300 (phone)

(202) 463-4394 (fax)

Counsel for Petitioner
Cushing Stone Company, Inc.
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CERTIFICATE OF SERVICE

In accordance with 49 C:F.R. §1152.50(d)(2), I certify that I have, on this 7th day of
Octaber, 2003, served a copy of the foregoing Petition to Revoke Exemption and Affidavir of
John Tesiero, Ir., by first class mail, postage prepaid, on counsel for all parties of record in this
proceeding, as stated in the above reference Notice of Exemption, at the following addresses:

Natalie S. Rosenberg, Esq.
Counsel

CSX Corporation, Inc.
500 Water Street.
Jacksonville, FL. 32202

Jold VS

Michael T. Brown
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BEFORE THE
SURFACE TRANSPORTATION BOARD

NEW YORK CENTRAL LINES, LLC — )
ABANDONMENT EXEMPTION — IN ) STB Docket No. AB-565
MONTGOMERY ANDSCHENECTADY COUNTIES, NY ) (Sub-No. 14X)

)
CSX TRANSPORTATION, INC.— )
DISCONTINUANCE OF SERVICE EXEMPTION—IN ) STB Docket No. AB-55
MONTGOMERY AND SCHENECTADY COUNTIES, NY ) (Sub-No. 629X)

AFFIDAVIT OF JOHN TESIERO
I, John Tesiero, being first dul-y sworm, deposc# and says as follows:
I am President of Cushing :Stone Company, Inc. (Cushing Stone™), the Petitioner herein,
and submit this Affidavit sor the purpose of providing factual support for Cushing
Stone’s Petition to Revoke the Notice of Exemption filed by New York Central Lines,
LLP (“NYCL”) and CSX Transportation, Inc. (“CSX”) with Surface Transportation
Board (“Board™) on Feﬁmary 28, 2003, and served and published in the Federal Register
on March 25, 2003 (“Notice of Exemption™).
I have personal knowledge of the matters testified herett; and, if called before the Board
would state as follows:
Cushing Stane is an aggregate quarry that produces crushed stone and blacktop and
supplies, among other things, blacktop 1o municipalities and the New York State
Deparmment of Transportation and stone used as base material for railroad tracks.
Cushing Stone currently has 31 full time employees is located on Route 58 in

Partersonville, Montgomery County, NY. Cushing Stone has been in operation since

1921.

4‘
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5. Cushing Stone’s facility, as well as two other quarries located in Montgomery County,
NY, is adjacent to, and served by, the rail line at issue in the above referenced Notice of
Exempn'dn.

6. The proposed abandonment at issue in the above-referenced Notice of Exemption will
potentially have a detrimental impact on the operations of Cushing Stone and Cushing
Stone and its employees. Cushing Stone requires rail access to maximize its quarry
operations.

7. As a resident of Montgomery County, NY, Cushing Stone does not receive thé Daily
Gazerte newspaper of Schenectady, NY, and was not notified of NYCL and CSX’s
proposed Notice of Exemption.

8. Had Cushing Stone received local notification of the Notice of Excmpﬁoﬁ, Cushi;ng'
Stone would have either ccmmented on the proposed abandonment exemption, filed a .
petition to stay pursuant to 49 CFR 1152.29, tendered an offer 1o purchase the rail line, or
filed a petition to reopen the Notice of Exemption or requéstnd public use conditions as

part of NYCL and CSX’s :fforts to abandon the rail line at issue in the Notice of

4l ey

/ John Tesiero
A

Subscribed and swomn to me this /Zth day of October, 2003:

Yooy SN wcif

Notary Public
KAREN A. VENNETT
Ngtary Puolic, Staie of New York
a No. 01VEGOBZSSSC
.- . ualit.ed in Monigomery County -~
My Commission eXpireg Qfmission Expires November 8, 20 (b

Exemption.

Further Affiant sayeth not:
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