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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

_________________________ 

FINANCE DOCKET NO. 32760 (SUB-NO. 49) 

_________________________ 

 

BNSF RAILWAY COMPANY 

—PETITION FOR CLARIFICATION— 

SERVICE TO COLORADO MATERIALS  

_________________________ 

BNSF RAILWAY COMPANY’S  

AMENDED PETITION FOR CLARIFICATION 

________________________ 

1. Introduction and Summary 

On February 15, 2024, BNSF1 filed a Petition requesting that the Board issue 

an order clarifying that the conditions imposed by the Board as part of its approval 

of the UP/SP Merger give BNSF the right to fulfill its competition-preserving role 

under the merger conditions by serving Colorado Materials (the “Facility”), a 

shipper facility located in Uvalde County, Texas. On June 30, 2025, the Board 

issued a decision that denied BNSF’s request but allowed BNSF to seek discovery 

from UP on the question of whether there was a 2-to-1 shipper at Blewett, TX and 

its vicinity before the merger and submit an amended petition. BNSF Ry. Co.—Pet. 

for Clarification—Service to Colorado Materials (June 30 Decision), FD 32760 (Sub-

No. 49), slip op. at 8 (STB served June 30, 2025). 

BNSF has since obtained discovery from UP, including evidence (a) of the 

existence of at least two facilities jointly served by or open to service by MP/UP and 

SP in the vicinity of Blewett, TX prior to the UP/SP Merger; and (b) that a 1985 SP-

MP Agreement granted MP/UP the right to serve those facilities. This evidence 

 
1  Unless otherwise defined, the acronyms and defined terms used herein are 

the same as those used in the Board’s June 30, 2025 decision. 
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establishes that Blewett is a 2-to-1 point under the UP/SP Merger conditions and 

that Colorado Materials is a “New Shipper Facility” located at that 2-to-1 point.2 

Pursuant to the Board’s UP/SP Merger conditions and the principles of the UP/SP 

Merger-related settlement agreement between UP and BNSF (as restated and 

amended, the “RASA”), Colorado Materials is entitled as a matter of right to BNSF 

access and service, replacing the competition that was lost as a result of the UP/SP 

Merger. Therefore, BNSF hereby amends its Petition to request that the Board, 

pursuant to its continuing jurisdiction under 49 U.S.C. § 11327, confirm that BNSF 

can access Colorado Materials pursuant to the UP/SP Merger conditions.  

UP’s refusal to allow BNSF to serve Colorado Materials is emblematic of a 

broader pattern of conduct aimed at both eroding the essential competition-

preserving bargain that UP struck to obtain Board authority for the UP/SP Merger 

in 1996 and at preventing UP’s customers from receiving competitive service from 

BNSF. Over the last quarter-century, BNSF has repeatedly and successfully sought 

to enforce its rights and its customers’ rights under the UP/SP Merger conditions – 

all in the face of UP’s continued efforts to limit competition by restricting BNSF 

access. 

Given UP’s intent to pursue a merger with Norfolk Southern, its compliance 

with past merger commitments is now a matter of heightened public and regulatory 

importance. The Board and rail customers should take note – UP has aggressively 

sought to limit BNSF’s ability to provide the replacement competition that UP 

agreed to as a condition for the UP/SP Merger. There is every reason to believe that 

UP will take a similar approach to any conditions placed on the UP/NS Merger, 

should the Board ultimately approve it. 

 
2 As the Board has acknowledged, UP does not dispute that Colorado Materials is a 

New Shipper Facility as defined by the RASA. June 30 Decision, slip op. at 2, n.2. 
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The facts set forth in this Petition have been verified by Mike Martucci, 

BNSF Manager, Contracts and Joint Facilities. 

2. Background 

2.1. The RASA ensures that BNSF can access New Shipper 
Facilities at “2-to-1” Points. 

In August 1996, the Board approved the common control and merger of the 

rail carriers UP and SP, subject to various conditions designed to preserve direct 

and indirect competition that would be lost as a result of the consolidation of the 

two carriers. Union Pac. Corp.—Control & Merger—S. Pac. Rail Corp. (Decision No. 

44), 1 S.T.B. 233, 233, 367-75, 418-21 (1996). The essential bargain struck by UP/SP 

in order to obtain Board approval for their merger consisted of granting BNSF 

rights to access shipper facilities – both existing and new – that would have 

otherwise suffered from a reduction of competitive options as a result of the 1996 

merger. 

As a condition of the merger, the Board imposed the September 25, 1995 

settlement agreement that UP and BNSF had executed. Id. at 242-43, 246-47, 419. 

Under the settlement agreement, “BNSF [is] to serve all shippers who would 

otherwise go from two directly serving carriers, [UP and SP], to one, [UP]. In 

essence, the [UP/BNSF settlement] agreement [permits] BNSF to replace, 

to a large extent, the competitive service that [was] lost when SP [was] 

absorbed into UP.” Id. at 368 (emphasis added).  

As contemplated by Decision No. 44, BNSF and UP restated and amended 

the original settlement agreement in accordance with that decision and subsequent 

Board decisions interpreting the agreement. The Board approved the terms of the 

March 1, 2002 RASA, attached hereto as Exhibit 1, in the context of the Board’s 

oversight review of the UP/SP Merger. See Union Pac. Corp.—Control & Merger—S. 
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Pac. Rail Corp. (General Oversight) (Decision No. 21), 5 S.T.B. 1173, 1174, 1178 

(2001).  

Among other things, the RASA ensures that BNSF can access “New Shipper 

Facilities,” defined as “newly constructed rail-served Shipper Facilities” that post-

date the UP/SP Merger and are located: (1) at 2-to-1 Points (geographic locations 

where at least one 2-to-1 Shipper Facility was located); or (2) along UP’s lines over 

which BNSF was granted trackage rights (the “Trackage Rights Lines”). (Ex. 1 at 

3.) The RASA also includes an omnibus provision, Section 8(i), confirming that the 

parties intended for “the preservation of competition by two rail carriers” for New 

Shipper Facilities at 2-to-1 Points and “all other shippers who had direct 

competition or competition by means of siting, transload or build-in/build-out from 

only UP and SP pre-merger.” (Id. at 30-31.) 

2.2. Prior to the UP/SP Merger, both UP and SP could serve 
customers located at Blewett and in its vicinity. 

Prior to the 1996 UP/SP Merger, SP owned the Cline Mine Industrial Lead in 

Uvalde County, TX (the “Lead”). The Lead ran north-south from its northern point 

at Cline, TX (at a connection with an east-west SP line) to and including its 

southern point in Blewett, TX. 
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Ex. 2 – Pre-UP/SP Merger Map of Cline Mine Industrial Lead  

In 1985, SP and MP3 entered into an agreement that explicitly allowed MP to 

operate over SP’s line from San Antonio (Withers), TX to Cline, TX, including the 

Lead. This allowed MP to abandon its Crystal City Subdivision, which also accessed 

Blewett from the southeast and which had suffered from extensive flood damage 

that destroyed a bridge on that MP line. (See Ex. 3, MP Notice of Exemption (Nov. 

14, 1985), Mo. Pac. R.R.—Trackage Rts.—S. Pac. R.R., FD 30749.)  

Section 2 of the 1985 SP-MP agreement allowed MP to serve customers 

located on the Lead, but not customers located on the San Antonio-to-Cline portion 

of the SP line: 

 
3  As with the Petition, this Amended Petition refers interchangeably to 

MP/UP, since the Board treated UP’s affiliates and SP’s affiliates the same as UP 

and SP for competitive purposes in the UP/SP Merger context. 
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[SP] hereby grants [MP] for the term of this agreement . . . the right to 

operate its trains, engines and cars with its own employees on and over 
the Joint Facility solely for bridge purposes. Except with respect to 

the industrial lead trackage included in the Joint Facility, as 

provided in Section 1 B, hereof, [MP] shall not . . . have the right to serve 

any industry or industries situated on the Joint Facility.  

(Ex. 3 at 16-17, MP/SP Trackage Rts. Agreement, Sec. 2 (Nov. 25, 1985), Mo. Pac. 

R.R.—Trackage Rts.—S. Pac. R.R., FD 30749 (emphasis added).) Allowing MP to 

serve customers located on the Lead made sense, given that the purpose of the 

agreement was to provide MP alternative means to access customers in the vicinity 

of Blewett. As the Board noted in the June 30 Decision, “if there were no shippers 

on the Lead, . . . it seems unlikely that the parties would have included [the 

‘industrial lead trackage’] clause.” June 30 Decision, slip op. at 7.  

Additionally, the Notice of Exemption filed with the ICC in 1985 to obtain the 

necessary authority for the trackage rights stated: 

(a) Both MP and SP own and operate railroad trackage serving the 
vicinity of Blewett, Texas, and have agreed in writing to enter into an 

agreement for MP to operate on SP’s right of way over SP trackage 

between Withers, Texas (SP Mile Post 219.33 near San Antonio) and 
Cline, Texas (SP Mile Post 319.19 near vicinity of Blewett). Operation 

over an industrial lead track of SP in the Blewett/Cline, Texas 

area is included in the trackage rights agreement in order to 
permit MP’s service in the Blewett area to Mile Post 6.39. The 

trackage rights results in a shorter, more direct route of operation for 

MP, and MP will no longer be required to operate over its Crystal City 

Subdivision, which is in poor condition, to serve the Blewett area. 

(Ex. 3 at 3-4 (emphasis added).)  

2.3. UP has repeatedly refused to allow BNSF to access Colorado 
Materials. 

The Colorado Materials facility was constructed in approximately 2013 

adjacent to UP’s Cline Mine Industrial Lead, as shown in the map attached as 

Exhibit 2.  
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In 2023, BNSF sent UP a formal election request to access Colorado 

Materials.4 BNSF’s original petition recounted and attached the 2023 

correspondence between BNSF and UP regarding BNSF’s intent to serve the 

Facility after Colorado Materials had requested BNSF direct service. (BNSF Pet., 

Ex. D, Feb. 15, 2024.) UP claimed that, before the UP/SP Merger, UP/MP only had 

overhead trackage rights on the Lead and that UP had no obligation to allow its 

customer Colorado Materials to benefit from competition from BNSF direct service. 

(BNSF Pet. 5, Feb. 15, 2024.) This is incorrect, as explained below. 

2.4. The Board denied BNSF’s petition but allowed BNSF to seek 
discovery from UP and submit an amended petition. 

In its June 30 Decision, the Board denied BNSF’s request for a Board order 

that the Facility is located at a 2-to-1 point and thus open to BNSF service “based 

on the current record.” June 30 Decision, slip op. at 1. The Board stated that “the 

Facility could be deemed to be located at a 2-to-1 point if there had been a shipper 

facility located on the Lead or in the vicinity of Blewett open to service from both 

UP (or MP) and SP at the time of the UP-SP [M]erger.” Id., slip op. at 6. 

Furthermore, the Board noted that “a letter attached to BNSF’s petition suggests 

that there was a facility jointly served by UP and SP on the Lead or in the vicinity 

of Blewett prior to the UP-SP Merger.” Id., slip op. at 8. Notwithstanding that 2013 

letter, UP argued that BNSF had provided “no evidence such a shipper facility 

existed.” Id., slip op. at 7. 

 
4  BNSF had previously reached out to UP in 2012 explaining that Blewett 

qualifies as a 2-to-1 Point under the RASA because the Martin Marietta Black Spur 

Quarry and the Lead were historically served by both MP and SP. (See Ex. 4 at UP-

COMAT-001920.) Although UP acknowledged at the time that a different facility in 

the area, the Uvalde Rock Asphalt Gato quarry (the “Gato Quarry”), was jointly 

served by both SP and MP prior to the UP/SP Merger, it rejected BNSF’s requests 

to serve shippers on the Lead or at Blewett. (Id. at UP-COMAT-001559-60) 
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The Board further noted that “[i]f any additional information exists regarding 

(1) the existence of any facility located on the Lead or in the vicinity of Blewett at 

the time of the UP-SP Merger or (2) the scope of the trackage rights under the SP-

MP Agreement, UP is the party most likely to possess such information.” Id., slip 

op. at 8. The Board therefore allowed BNSF to seek discovery from UP regarding 

these issues. 

3. Argument 

Since the June 30 Decision, BNSF has developed further evidence through 

discovery supporting Colorado Materials’ right to receive service from BNSF under 

the RASA. The record in this proceeding now shows the existence of at least two 

facilities open to service by MP and SP connecting to the Lead and located in the 

vicinity of Blewett prior to the UP/SP Merger: the Gato Quarry and Vulcan 

Materials. The record also contains evidence that the SP-MP Agreement granted 

MP/UP the right to provide local service to such facilities. (See supra section 2.2; Ex. 

3.) The existence of shipper facilities open to service by both MP and SP prior to the 

merger (1) conclusively establishes that Blewett was a 2-to-1 point and (2) confirms 

that Colorado Materials (also located “in the vicinity of Blewett”) has the right to 

benefit from competitive service from BNSF under the UP/SP Merger conditions.  

3.1. Prior to the UP/SP Merger, there were at least two shippers 
open to UP and SP in the vicinity of Blewett. 

Evidence obtained through discovery shows that there were at least two 

shippers open to both UP and SP in the vicinity of Blewett prior to the UP/SP 

Merger.  

First, the Gato Quarry was open to both SP and UP (MP) prior to the UP/SP 

Merger and therefore qualifies as a 2-to-1 shipper facility under the RASA. As the 

Board noted in the June 30 Decision, a 2-to-1 point exists where at least one 2-to-1 

Shipper Facility is located, meaning a Shipper Facility that was open pre-merger 
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only to UP and SP. June 30 Decision, slip op. at 5. UP admitted, in its April 25, 

2013 letter from Daniel Hartmann, Senior Director – Interline Marketing, to BNSF, 

that the “Uvalde Rock Asphalt Gato quarry was jointly served by both SP and MP 

prior to the UP/SP Merger.” (See Ex. 4 at UP-COMAT-001559, Apr. 25, 2013, Letter 

from Hartmann (UP) to Bigoness (BNSF).) Mr. Hartmann’s statement alone 

provides the answer to the Board’s inquiry. 

And second, the Vulcan Materials facility at Dabney, formerly the Uvalde 

Rock Asphalt Company (“URAC”), was also a 2-to-1 Shipper Facility at the time of 

the merger, further confirming that Blewett is a 2-to-1 point. As depicted in the 

map below, Vulcan Materials was located at the end of the former MP Dabney 

Industrial Lead. 
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Map of Shipper Locations in the Vicinity of Blewett 

An internal UP document generated in response to BNSF’s November 29, 

2012 request for access to the Colorado Materials facility confirms that the facility 

was open to SP. (See Ex. 5 at UP-COMAT-001767 ( {{  

 

 

 }} ) (emphasis added).) Mr. Purcell’s e-mail was in response to an e-

mail from Ken Lueckenhoff of UP earlier that day where he advised: {{  

 

 }} (Id. at UP-COMAT-001768 

(emphasis added).) 

Similarly, DFDX GmbH Transportation Consultants prepared a September 7, 

2012 report for BNSF, after viewing historical documentation, that was entitled 
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“Rail Service to Rock Asphalt Mines in Uvalde County, Texas.” This report further 

confirms that both the URAC Gato Quarry and the former URAC facility at Dabney 

(now Vulcan Materials) were served by SP and MP pre-merger:  The “mines 

operated by Uvalde Rock Asphalt Company were served by both the Southern 

Pacific and the Missouri Pacific.” (Ex. 6 at BNSF-COMAT-000326.) URAC owned 

and operated both facilities pre-merger. 

In addition, pre-merger correspondence between SP, MP, and various 

shippers in the area, included in Exhibit 7, indicates that both MP and SP could 

serve customers in the vicinity of Blewett. (See Ex. 7 at UP-COMAT-002449.) For 

example, a memorandum from 1965 written by J.E. Adams (SP) states that {{  

 

 }} (Ex. 7 at UP-COMAT-002549.) As 

another example, {{  

 

 

 }} (Id. at UP-COMAT-

002494, -2502-03, -2510.) Further, {{  

 

 

 

 

 }} (Id. at UP-COMAT-002493-96.) 

Subsequently, in 1987, White’s Mines Co. became Vulcan Materials. (Id. at UP-

COMAT-002493.)  

Finally, at the time of the UP/SP Merger, Missouri Pacific defined the 

switching limits of Blewett as including all tracks, public or private, on which 

shipments to or from Blewett may have been received or delivered. (Ex. 8, MP Tariff 
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8170-C, Section 5, Item 2400 at UP-COMAT-000980.) The relevant portion of the 

tariff is excerpted below for ease of reference: 

UP also acknowledged as much in its discovery responses. (Ex. 9 at 11-12, UP 

Response to BNSF Interrogatory No. 7 (acknowledging that MP 8170-C, Section 5, 

Item 24000 defines the relevant switching limits for Blewett, Texas).) Under this 

definition, the Gato Quarry and Vulcan Materials fell squarely within the switching 

limits of Blewett. 

3.2. UP previously admitted that the URAC Gato facility was jointly 
served by both SP and MP prior to the UP/SP Merger. 

As discussed above, UP admitted in 2013 that the Gato Quarry was jointly 

served by both SP and MP prior to the UP/SP Merger. UP has since attempted to 

backtrack and now denies that the Gato Quarry was served by or open to both MP 

and SP prior to the merger.5 However, UP failed to provide any evidence to support 

its recent denial. Indeed, the documents UP produced support UP’s initial 

admission that the Gato Quarry was open to both MP and SP prior to the merger.6 

BNSF followed up with UP asking for an explanation of the discrepancy between 

these two statements, but UP’s response did not clarify the discrepancy.7 

 
5  (See Ex. 10 at 6, UP response to BNSF Request for Admission No. 8.) 
6  (See Ex. 11 at UP-COMAT-001841 ( {  

 

 

 } ) (emphasis added).) 
7  (See Ex. 12 at 1, BNSF and Discovery UP Follow-Up Correspondence.) 
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The Board should treat the 2013 UP statement as an irrebuttable — and 

binding — admission that Blewett is a 2-to-1 Point under the RASA.8 The Board 

recognized in the June 30 Decision that UP is in the best position to have historic 

information relevant to determine whether 2-to-1 shippers existed on the Lead or in 

the vicinity of Blewett at the time of the UP/SP Merger. And it is fair to assume 

that Mr. Hartmann made his 2013 statement based on that historical record. BNSF 

must rely on the information provided by UP when making determinations about 

BNSF’s ability to access shippers pursuant to the UP/SP Merger conditions,9 and 

BNSF did so here by justifiably relying on the 2013 statement by Mr. Hartmann, 

UP’s Senior Director – Interline Marketing.  

3.3. The Board should clarify that Colorado Materials is located at 
a 2-to-1 Point.  

Both the Gato Quarry (located approximately two miles south of Blewett) and 

Vulcan Materials (located approximately five miles southwest of Blewett) were 

located in “vicinity of Blewett,” to use the term that MP used in its 1985 Notice of 

Exemption excerpted above and that the Board used in its June 30 Decision. The 

pre-merger existence of these 2-to-1 shipper facilities clearly establishes that 

Blewett is a 2-to-1 point under the UP/SP Merger conditions. Before the merger, 

 
8  This request is also supported by the equitable doctrine of estoppel, wherein 

“a party with full knowledge of the facts . . . may not subsequently take an 

inconsistent position to avoid the corresponding obligations or effects.” Mick’s at 

Penn. Ave., Inc. v. BOD, Inc., 389 F.3d 1284, 1289 (D.C. Cir. 2004) (citation 

omitted); see also Estoppel, Black's Law Dictionary (12th ed. 2024) (“A bar that 

prevents one from asserting a claim or right that contradicts what one has said or 

done before . . . .”). 
9  For the UP/SP Merger conditions to have any meaning decades after the 

Board imposed the conditions, UP must shoulder the burden of proof regarding the 

historic status of shipper facilities. Absent that burden, UP would be incentivized to 

let these records disappear, as apparently happened in this case. BNSF and UP’s 

customers should not be penalized for UP’s failure to maintain records relevant to 

the UP/SP Merger conditions. 
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any shipper situated in the “vicinity of Blewett” had the ability to receive service 

from both UP and SP.  

Because the Colorado Materials Facility (located approximately three miles 

north of Blewett, closer than the Vulcan facility in Dabney) is also in the “vicinity of 

Blewett,” it is a New Shipper Facility located at that 2-to-1 point. And because there 

was “a shipper facility located on the Lead or in the vicinity of Blewett open to 

service from both UP (or MP) and SP at the time of the UP-SP [M]erger,” June 30 

Decision, slip op. at 6, under the Board’s June 30 Decision, the Colorado Materials 

Facility should “be deemed to be located at a 2-to-1 point.” 

3.4. Permitting BNSF to serve Colorado Materials is consistent 
with the competition-preserving requirements the Board 

imposed when approving the UP/SP Merger. 

Shippers in Blewett and its vicinity have the right to benefit from competitive 

service guaranteed under the RASA. Absent the UP/SP Merger, Colorado Materials 

and other shippers could have been served, depending on their location, either 

directly by UP or by SP or indirectly through reciprocal switch or transloading. The 

shippers could have leveraged the competition between UP and SP to negotiate the 

best possible rates and terms of service for their traffic. While the UP/SP Merger 

removed this leverage, the RASA preserved that competition by substituting BNSF 

to replace the competition that was otherwise lost due to the UP/SP Merger. 

Decision No. 44, 1 S.T.B. at 233, 367-75, 418-21. 

The Board has made clear that shippers have an independent right to ensure 

that the UP/SP Merger conditions are “implemented in a manner that effectively 

preserves pre-merger competition.” Decision No. 21, 5 S.T.B. at 1178. In subsequent 

decisions enforcing the UP/SP Merger conditions, the Board has consistently 

emphasized that the merger conditions were intended to allow BNSF to replicate 

competitive options for traffic that would have existed absent the merger. See, e.g., 
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TGS Cedar Port R.R. LLC—Operation Exemption—In Chambers Cnty., Tex., FD 

36627 slip op. at 7-8 (STB served Apr. 1, 2024) (citing Union Pac. Corp.—Control & 

Merger—S. Pac. Rail Corp. (General Oversight) (Decision No. 19), FD 32760 (Sub-

No. 21), slip op. at 4-6 (STB served Nov. 8, 2001)). Here, absent the merger, 

Colorado Materials would have benefited from the competition between pre-merger 

UP and SP. 

4. Conclusion 

For the reasons stated above, BNSF requests that the Board issue an order 

clarifying that the Colorado Materials facility is entitled to BNSF service because it 

is a New Shipper Facility located at a 2-to-1 Point. In its June 30 Decision the 

Board stated that the Colorado Materials facility could be deemed to be located at a 

2-to-1 Point if, before the UP/SP Merger, a 2-to-1 Shipper was located in the vicinity 

of Blewett. UP has admitted that Gato Quarry was served by both SP and MP prior 

to the UP/SP Merger, and BNSF has shown through internal UP documents 

obtained in discovery that Vulcan Materials was served by both SP and MP prior to 

the UP/SP Merger. But now UP is attempting, once again, to deny shippers their 

right to competitive access to which they are entitled. Importantly, until the Board 

acts, Colorado Materials will continue to be deprived of its rights under the Board’s 

merger conditions to receive competitive two-carrier service. 
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Kevin Baldwin 

BNSF Railway Company 

2500 Lou Menk Drive 

Fort Worth, TX 76131 

(817) 352-2383 

 

 

/s/ Peter W. Denton 

Peter W. Denton 

Jensen Matsuda 

Steptoe LLP 

1330 Connecticut Avenue, NW 

Washington, DC 20036 

(202) 429-6445 

 

Alex Wolf  

Steptoe LLP 

717 Texas Ave., Suite 2800 

Houston, TX 77002 

(713) 221-2300 

 

Adrian L. Steel, Jr. 

Attorney at Law 

7720 Timon Dr. 

McLean, VA 22102 

(202) 468-9008 

 

 

Attorneys for BNSF Railway Company 

Dated: November 20, 2025
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VERIFICATION 

I, Mike Martucci, BNSF Manager, Contracts and Joint Facilities, verify 

under penalty of perjury that the foregoing is true and correct. Further, I certify 

that I am qualified and authorized to file this Amended Petition for Clarification.  

/s/ Mike Martucci 

         Mike Martucci 

Executed on November 20, 2025. 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

 

FINANCE DOCKET NO. 32760 (SUB-NO. 49) 

 
BNSF RAILWAY COMPANY 

—PETITION FOR CLARIFICATION—  

SERVICE TO COLORADO MATERIALS 

 

RESPONSES AND OBJECTIONS 

TO BNSF’S FIRST SET OF DISCOVERY REQUESTS 

 

Union Pacific Railroad Company (“Union Pacific”) responds to the first set of 

discovery requests of BNSF Railway Company (“BNSF”), served on July 11, 2025, as 

follows: 

GENERAL RESPONSES 

 

The following General Responses apply to each of BNSF’s requests: 

1. Union Pacific is conducting a reasonable search for information and 

documents responsive to BNSF’s requests. Where Union Pacific states that it will 

produce documents, Union Pacific will conduct a reasonable search for responsive, non-

privileged documents, subject to the specific and general objections stated below. 

Responsive documents will be made available to counsel for BNSF as soon as 

practicable after the Board issues a Protective Order in this docket. 

2. Production of information or documents does not necessarily imply that 

the information or documents are relevant to or admissible in this proceeding and is 

not to be construed as waiving any of the general or specific objections stated below. 
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3. Union Pacific’s responses and objections are based on Union Pacific’s 

present knowledge, information, and belief. Union Pacific reserves the right to rely 

upon facts, documents, or other evidence that it may develop or that may subsequently 

come to its attention; to assert additional objections; and to supplement or amend these 

responses at any time as this proceeding continues.   

4. Union Pacific has not secured verifications of the answers to 

interrogatories in this document. Union Pacific is prepared to discuss this matter with 

BNSF with respect to any particular answer. 

GENERAL OBJECTIONS 

Union Pacific’s General Objections, as set forth herein, are to be considered 

objections to each of the specific Interrogatories and Requests for Production (including 

subparts) that follow. These general objections are not exhaustive and, where 

appropriate, Union Pacific will also state specific objections. Union Pacific’s objections 

shall not waive, limit, or prejudice any objections that it may later assert. 

1. Union Pacific objects to each and every Interrogatory and Request for 

Production requesting that Union Pacific produce “all” responsive documents, 

communications, or information as unduly burdensome to the extent that it requests 

that Union Pacific engage in an unreasonably broad collection and review in order to 

identify each and every document that may possibly be responsive. For those requests 

to which it is obliged to respond, Union Pacific will produce such responsive documents 

or information as it is able to locate or identify in a reasonable search and which is not 

otherwise subject to an applicable privilege or other protection. 
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2. Union Pacific objects to the production of, and is not producing, documents 

or information subject to any attorney-client privilege, work-product doctrine, joint 

defense privilege, or other applicable privilege or protection. Any production of 

privileged documents is inadvertent and should not be deemed as a waiver of any 

privilege. Union Pacific reserves all rights under applicable law, including the 

Protective Order to be entered in this case, to demand or require the return of all copies 

thereof and non-use by BNSF or by any other person or entity in this or any other 

proceeding. 

3. Union Pacific objects to the production of, and is not producing, documents 

prepared in connection with, or information relating to, possible settlement of this or 

any other proceeding. 

4. Union Pacific objects to the production of documents that constitute or 

disclose confidential, proprietary, or sensitive nonpublic information. Subject to and 

without waiving this objection, Union Pacific will produce such information, if not 

otherwise objectionable, designated “Confidential” or “Highly Confidential,” subject to 

the terms of the Protective Order to be entered in this case. Union Pacific reserves the 

right to seek additional protection as needed. 

5. In providing these responses, Union Pacific reserves all objections as to 

competency, relevancy, materiality, authenticity, and admissibility of any information. 

This preliminary statement is hereby incorporated by reference into each answer to the 

specific requests set forth below. 

6. Union Pacific objects to each and every Interrogatory and Request for 
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Production that requests information, documents, or communications that are: 

(a) already in the possession of BNSF; (b)  publicly available or otherwise readily 

available or accessible to BNSF from other sources; or (c) as accessible or available to 

BNSF as they are to Union Pacific and producing responsive information would impose 

substantially the same or greater burden on Union Pacific as it would impose on BNSF. 

7. Union Pacific objects to Definition No. 7, “Communication” or 

“Communications,” to the extent this Definition seeks to expand upon and conflicts with 

49 C.F.R. Part 1114, Subpart B. Union Pacific objects to Definition No. 7 as unduly 

burdensome and as seeking information that is not proportional to the probative value 

the information sought may have in this proceeding to the extent that it seeks 

production of information on “telephone conversations” or “in-person conversations.” 

Union Pacific will provide information regarding non-privileged and otherwise 

discoverable “Communication” or “Communications” only if the information has been 

put into a written form. 

8. Union Pacific objects to Definition No. 8, “Document” or “Documents,” to 

the extent this Definition seeks to expand upon and conflicts with 49 C.F.R. Part 1114, 

Subpart B. Union Pacific further objects to Definition No. 8 as unduly burdensome and 

as seeking information that is not proportional to the probative value the information 

sought may have in this proceeding to the extent that it seeks production of draft of 

electronic communications, electronic meeting invites, and meeting change or 

cancellation notices. Union Pacific is not searching for and will not produce drafts of 
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electronic communications, electronic meeting invites, and meeting change or 

cancellation notices. 

9. Union Pacific objects to Definition No. 10, “Missouri Pacific Railroad 

Company” or “MP,” to the extent this Definition, in conjunction with other Definitions 

and Instructions, purports to require Union Pacific to produce documents or 

information that are not in its possession, custody, or control. 

10. Union Pacific objects to Definition No. 11, “Relating to,” as unduly vague, 

unduly burdensome, and overbroad. Union Pacific will interpret “Relating to” according 

to its plain meaning. 

11. Union Pacific objects to Definition No. 12, “Southern Pacific Rail 

Corporation” or “SP,” to the extent this Definition, in conjunction with other Definitions 

and Instructions, purports to require Union Pacific to produce documents or 

information that are not in its possession, custody, or control. 

12. Union Pacific objects to Definition No. 13, “Union Pacific Railroad 

Company” or “UP,” to the extent this Definition, in conjunction with other Definitions 

and Instructions, purports to require Union Pacific to produce documents or 

information that are not in its possession, custody, or control. 

13. Union Pacific objects to Instruction Nos. 2, 3, 4, 5, 6, 8, 10, 12, 16, and 18 

as unduly burdensome and to the extent those Instructions seek to impose obligations 

on Union Pacific that are greater than or otherwise inconsistent with those imposed 

under 49 C.F.R. Part 1114, Subpart B.  

14. Union Pacific objects to Instruction 11 to the extent that this Instruction 
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purports to prohibit Union Pacific from redacting information that might reveal Union 

Pacific’s commercially sensitive or long-term corporate strategies and is not relevant to 

this proceeding. Union Pacific will redact any such information from otherwise 

responsive documents produced to BNSF. 

INTERROGATORIES 

INTERROGATORY NO. 1 

 Identify all Persons who have, claim to have, or who you believe may have 

knowledge relating to service by MP to shipper facilities in the vicinity of Blewett, 

Texas or located on the CIL prior to the UP/SP merger. 

Union Pacific Response 

Union Pacific objects to this Interrogatory on the grounds it is overbroad and 

unduly burdensome in that it is not limited to a specific time frame. Union Pacific 

further objects to this Interrogatory as ambiguous and as overbroad with respect to the 

phrase “relating to service by MP to shipper facilities in the vicinity of Blewett, Texas 

or located on the CIL prior to the UP/SP merger.”  Union Pacific also objects to this 

Interrogatory to the extent it requests that Union Pacific identify persons not currently 

or previously employed by Union Pacific. Union Pacific interprets the Interrogatory as 

a request to identify the principal Union Pacific employees and former employees, other 

than legal counsel for Union Pacific, who may have knowledge about the relating to 

service by MP to shipper facilities in the vicinity of Blewett, Texas or located on the CIL 

prior to the UP/SP merger that is relevant to the issues in this proceeding. 

Subject and without waiving its objections, and in line with Union Pacific’s 

interpretation of this Interrogatory, based upon information that is currently available, 

Union Pacific believes the following list of employees and/or former employees have 
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relevant knowledge relating to service to shipper facilities in the vicinity of Blewett, 

Texas or located on the CIL, that is relevant to the issues in this proceeding and Union 

Pacific is providing the job title of their position as of July 28, 2025, or their job title as 

of the date of separation. 

{ 

} 

INTERROGATORY NO. 2 

 Identify all Persons who have, claim to have, or who you believe may have 

knowledge of tariffs applicable to the vicinity of Blewett and/or the CIL. 

Union Pacific Response 

Union Pacific objects to this Interrogatory on the grounds it is overbroad and 

unduly burdensome in that it is not limited to a specific time frame. Union Pacific 

further objects to this Interrogatory to the extent it requests that Union Pacific identify 

persons not currently or previously employed by Union Pacific. Union Pacific also 

objects to this Interrogatory as ambiguous with respect to the phrase “knowledge of 
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tariffs applicable to the vicinity of Blewett and/or the CIL,” in that it makes no 

distinction between the type of tariff at issue. Union Pacific interprets the Interrogatory 

as a request to identify the principal Union Pacific employees, other than legal counsel, 

who may have information that is relevant to the issues in this proceeding, as Union 

Pacific presently understands those issues.   

Subject to and without waiving its objections, and in line with Union Pacific’s 

interpretation of this Interrogatory, based upon information that is currently available, 

Union Pacific believes the following employees and/or former employees may have 

knowledge or information concerning tariffs applicable to the vicinity of Blewett and/or 

the CIL: { }. 

See additional information provided for these individuals in Union Pacific’s response to 

Interrogatory No. 1. 

INTERROGATORY NO. 3 

Identify all Persons who have, claim to have, or who you believe may have 

knowledge of the 1985 Agreement. 

Union Pacific Response 

Subject to and without waiving its objections, Union Pacific incorporates by 

reference the lists of employees identified in its responses to Interrogatory 1.   

INTERROGATORY NO. 4 

State all facts and reasons that support UP’s claim that the 1985 Agreement 

provided MP with only overhead trackage rights on the CIL, and provide all documents 

relating thereto. 

Union Pacific Response 

Union Pacific objects to this Interrogatory as unduly burdensome in that it 
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would require Union Pacific to “state all facts and reasons” the reasons supporting the 

interpretation of the 1985 Agreement. Union Pacific further objects to this 

Interrogatory as unduly burdensome in that it purports to require Union Pacific to 

“[d]escribe in detail” information that can be ascertained from business records. See 

49 C.F.R. § 1114.26(b). 

Subject to and without waiving its objections, Union Pacific directs BNSF to the 

Section 2 of the 1985 Agreement, and the accompanying map in its Exhibit C.   

INTERROGATORY NO. 5 

Identify all industries or other shipper facilities located on or adjacent to the CIL 

(i) at the time of the 1985 Agreement and (ii) at the time of the UP/SP merger.  

Union Pacific Response 

Union Pacific objects to this Interrogatory as unduly burdensome in that it 

would require Union Pacific to “identify all industries or other shipper facilities” 

located at an imprecise physical location over thirty years ago. Union Pacific further 

objects to this Interrogatory as unduly burdensome to the extent that it purports to 

require Union Pacific to “[d]escribe in detail” information that can be ascertained from 

business records. See 49 C.F.R. § 1114.26(b). 

Subject to and without waiving its objections, Union Pacific directs BNSF to the 

correspondence previously exchanged between Union Pacific and BNSF, and the 

historic maps of the area. As of 1985, White’s Mines, Inc. had acquired from Azrock 

Industries Inc. (formerly Uvalde Rock Asphalt Company), a facility physically located 

at the end of the Southern Pacific’s Cline Industrial Lead south of Cline, Texas, and 

that trackage was no longer in use as of 1989.   
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INTERROGATORY NO. 6 

Identify all industries or other shipper facilities located in the vicinity of Blewett 

(i) at the time of the 1985 Agreement and (ii) at the time of the UP/SP merger. 

Union Pacific Response 

Union Pacific objects to this Interrogatory as unduly burdensome in that it 

would require Union Pacific to “identify all industries or other shipper facilities” 

located at an imprecise physical location over thirty years ago. Union Pacific further 

objects to this Interrogatory as unduly burdensome to the extent that it purports to 

require Union Pacific to “[d]escribe in detail” information that can be ascertained from 

business records. See 49 C.F.R. § 1114.26(b). 

Subject to and without waiving its objections, Union Pacific directs BNSF to the 

correspondence previously exchanged between Union Pacific and BNSF.  As of 1985, 

R.L. White Company, doing business as White’s Mines, had a facility that was 

physically located on the Missouri Pacific’s Dabney Industrial Lead at Dabney, Texas, 

in the vicinity of Blewett, Texas.  As of 1995, Vulcan Materials had a facility that was 

physically located on Missouri Pacific’s Dabney Industrial Lead at Dabney, Texas, in 

the vicinity of Blewett, Texas. 

INTERROGATORY NO. 7 

Identify any and all switching limits applicable to the vicinity of Blewett (i) at 

the time of the 1985 Agreement and (ii) at the time of the UP/SP merger, and provide 

all documents relating thereto. 

Union Pacific Response 

Union Pacific objects to this Interrogatory as unduly burdensome in that it 

would require Union Pacific to “identify any and all” switching limits at an imprecise 
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physical location. Union Pacific further objects to this Interrogatory as unduly 

burdensome to the extent that it purports to require Union Pacific to “[d]escribe in 

detail” information that can be ascertained from business records. See 49 C.F.R. 

§ 1114.26(b). 

Subject to and without waiving its objections, Union Pacific directs BNSF the 

relevant portions of public tariffs, including the Missouri Pacific Tariff MP 8170-C, 

Section 5, Item 2400.  Missouri Pacific defined the switching limits for Blewett, Texas, 

as including all tracks, public or private, at Blewett, Texas on which shipments to or 

from Blewett, Texas may have been received or delivered.   

REQUESTS FOR PRODUCTION OF DOCUMENTS 

REQUEST NO. 1 

All documents relating to service by MP (i) to shipper facilities located in the 

vicinity of Blewett prior to the 1985 Agreement, including when such service started 

and ended; and (ii) to the R.L. White facility, the Utah Rock Asphalt (“UCRA”) facility, 

and the Martin Marrietta facility (and their predecessors or successors). 

Union Pacific Response 

Union Pacific objects to this Request as overbroad and unduly burdensome in 

that it requests production of “all” documents relating to MP service to shipper facilities 

at an imprecise location and over an unlimited period of time. 

Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search.  

REQUEST NO. 2 

All documents relating to the scope of MP’s right to serve shipper facilities in the 

vicinity of Blewett or on the CIL under the 1985 Agreement. 
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Union Pacific Response 

Union Pacific objects to this Request as overbroad and unduly burdensome in 

that it requests production of “all” documents relating to the scope of MP’s right to serve 

shipper facilities at imprecise locations over a period of more than forty years. 

Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search. 

REQUEST NO. 3 

All documents relating to service by MP to shipper facilities in the vicinity of 

Blewett or located on the CIL prior to the UP/SP merger. 

Union Pacific Response 

Union Pacific objects to this Request as overbroad and unduly burdensome in 

that it requests production of “all” documents relating to MP service to shipper facilities 

at imprecise locations over an unlimited period of time. 

Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search. 

REQUEST NO. 4 

Documents sufficient to show the names and locations of all shipper facilities 

open to MP in the vicinity of Blewett or on the CIL prior to the UP/SP merger. 

Union Pacific Response 

Union Pacific objects to this Request as overbroad and unduly burdensome in 

that it requests production of information regarding the names and locations of shipper 

facilities at imprecise locations over an unlimited period of time. 
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Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search. 

REQUEST NO. 5 

All tariffs applicable to the vicinity of Blewett and/or the CIL (i) at the time of 

the 1985 Agreement and (ii) at the time of the UP/SP merger. 

Union Pacific Response 

Union Pacific objects to this Request as overbroad and unduly burdensome in 

that it requests production of “all” tariffs applicable at imprecise locations and over 

thirty years ago, and without making a distinction between the type of tariff at issue.   

Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search. 

REQUEST NO. 6 

All documents relating to the 1985 Agreement, including (i) the reasons for and 

purposes of the Agreement, and (ii) all communications between SP and MP relating to 

the Agreement. 

Union Pacific Response 

Union Pacific objects to this Request as overbroad and unduly burdensome in 

that it requests production of “all” documents relating to an agreement entered in 1985 

and “all” communications relating to an agreement entered into more than forty years 

ago. 
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Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search. 

REQUEST NO. 7 

All documents provided by SP to UP in connection with its merger with UP 

relating to the CIL and to MP service to shippers in the vicinity of Blewett or on the 

CIL. 

Union Pacific Response 

Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search. 

REQUEST NO. 8 

All documents relating to UP’s letters to BNSF dated April 25, 2013, March 21, 

2023, and July 21, 2023. 

Union Pacific Response 

Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search. 

REQUEST NO. 9 

All documents relating to the statement made in the April 25, 2013 letter from 

Daniel Hartman to Chris Bigoness of BNSF that the “Uvalde Rock Asphalt Gato quarry 

was jointly served by both SP and MP prior to the UP/SP merger.” 
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Union Pacific Response 

Subject to and without waiving its objections, Union Pacific will produce 

nonprivileged documents responsive to this request, to the extent they exist and can be 

identified in a reasonable search. 

 

Attorneys for Union Pacific Railroad Company 

 

August 11, 2025 

 

 

 

 

 

 

 

 

 

CHRISTINA B. CONLIN 

JAMES B. BOLES 

TONYA W. CONLEY 

TANYA L. SPRATT 

Union Pacific Railroad Company 

1400 Douglas Street 

Omaha, NE 68179 

 

/s/ Michael L. Rosenthal     

MICHAEL L. ROSENTHAL 

Covington & Burling LLP 

One CityCenter 

850 Tenth Street, N.W. 

Washington, DC 20001 

(202) 662-6000 

 

RACHEL M. DOW 

Covington & Burling LLP 

Salesforce Tower 

415 Mission Street, Suite 5400 

San Francisco, CA 94105 

(415) 591-6000 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 11th day of August, 2025, I have caused the foregoing 

Union Pacific’s Responses and Objections to BNSF’s First Set of Discovery Requests to 

be served electronically on all parties of record in this proceeding.  

     /s/ Rachel M. Dow 
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Attorneys for Union Pacific Railroad Company 

September 10, 2025 

CHRISTINA B. CONLIN 

JAMES B. BOLES 

TONYA W. CONLEY 

TANYA L. SPRATT 

DAVID M. NEWMAN 

Union Pacific Railroad Company 

1400 Douglas Street 

Omaha, NE 68179 

MICHAEL L. ROSENTHAL 

Covington & Burling LLP 

One CityCenter 

850 Tenth Street, NW 

Washington, DC 20001 

(202) 662-6000 

RACHEL M. DOW 

Covington & Burling LLP 

Salesforce Tower 

415 Mission Street, Suite 5400 
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(415) 591-6000 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (SUB-NO. 49) 

BNSF RAILWAY COMPANY 

—PETITION FOR CLARIFICATION— 

SERVICE TO COLORADO MATERIALS 

RESPONSES AND OBJECTIONS 

TO BNSF’S SECOND SET OF DISCOVERY REQUESTS 

Union Pacific Railroad Company (“Union Pacific”) responds to the second set of 

discovery requests of BNSF Railway Company (“BNSF”), served on August 26, 2025, 

as follows: 

GENERAL RESPONSES 

The following General Responses apply to each of BNSF’s requests: 

1. Union Pacific is conducting a reasonable search for information responsive 

to BNSF’s requests. 

2. Union Pacific’s responses and objections are based on Union Pacific’s 

present knowledge, information, and belief. Union Pacific reserves the right to rely 

upon facts, documents, or other evidence that it may develop or that may subsequently 

come to its attention; to assert additional objections; and to supplement or amend these 

responses at any time as this proceeding continues.

GENERAL OBJECTIONS 

Union Pacific’s General Objections, as set forth herein, are to be considered 

objections to each of the specific Requests for Admission that follow. These general 
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objections are not exhaustive and, where appropriate, Union Pacific will also state 

specific objections. Union Pacific’s objections shall not waive, limit, or prejudice any 

objections that it may later assert. 

1. In providing these responses, Union Pacific reserves all objections as to 

competency, relevancy, materiality, authenticity, and admissibility of any information. 

This preliminary statement is hereby incorporated by reference into each answer to the 

specific requests set forth below. 

2. Union Pacific objects to Instruction Nos. 1, 2, 3, 4, 5, 6, 7, and 8 as unduly 

burdensome and to the extent those Instructions seek to impose obligations on Union 

Pacific that are greater than or otherwise inconsistent with those imposed under 49 

C.F.R. Part 1114, Subpart B.  

REQUESTS FOR ADMISSION 

REQUEST NO. 1 

Admit that MP served the Blewett vicinity prior to the execution of the 1985 

Agreement. 

Union Pacific Response 

Union Pacific objects to this Request as vague in that the Request does not define 

“the Blewett vicinity,” and as overbroad in that the Request does not include any time 

limitation in seeking information regarding the period “prior to execution of the 1985 

Agreement.” Union Pacific further objects to this Request because responding to the 

Request requires Union Pacific to admit or deny information that is not relevant to 

BNSF’s claims. 
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Subject to and without waiving its objections, Union Pacific admits that MP 

served a shipper facility located at Dabney at the time of the execution of the 1985 

Agreement.  

REQUEST NO. 2 

Admit that there were shippers on the CIL at the time of the execution of the 

1985 Agreement. 

Union Pacific Response 

Union Pacific objects to this Request because responding to this Request requires 

Union Pacific to admit or deny information that is not relevant to BNSF’s claims. 

Subject to and without waiving its objections, and based on information 

reasonably available to Union Pacific, Union Pacific states that it lacks knowledge 

sufficient to admit or deny this Request and on that basis denies the Request. 

REQUEST NO. 3 

Admit that there were shippers in the Blewitt vicinity at the time of the 

execution of the 1985 Agreement. 

Union Pacific Response 

Union Pacific objects to this Request as vague in that the Request does not define 

“the Blewitt vicinity.” Union Pacific further objects to this Request because responding 

to this Request requires Union Pacific to admit or deny information that is not relevant 

to BNSF’s claims. 

Subject to and without waiving its objections, Union Pacific admits that there 

was at least one shipper facility at Dabney at the time of the execution of the 1985 

Agreement. 
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REQUEST NO. 4 

Admit that the 1985 Agreement provided that MP could serve shippers situated 

on the CIL. 

Union Pacific Response 

Union Pacific objects to this Request because responding to this Request requires 

Union Pacific to admit or deny information that is not relevant to BNSF’s claims.  

Subject to and without waiving its objections, Union Pacific denies that the 1985 

Agreement provided that MP could serve shippers situated on the CIL. 

REQUEST NO. 5 

Admit that MP told the ICC in a trackage rights agreement notice of exemption 

filed in 1985 that: “Operation over an industrial lead track of SP in the Blewett/Cline, 

Texas area is included in the trackage rights agreement to permit MP’s service in the 

Blewett area to Mile Post 6.39.” 

Union Pacific Response 

Union Pacific objects to this Request as unduly burdensome in that the 

referenced notice of exemption speaks for itself. Union Pacific further objects to this 

Request because responding to this Request requires Union Pacific to admit or deny 

information that is not relevant to BNSF’s claims. 

Subject to, and without waiving its objections, Union Pacific admits that the 

referenced exemption filing contains the quoted language, as well as other language.  

REQUEST NO. 6 

Admit that MP served shippers in the Blewett vicinity after the execution of the 

1985 Agreement before the UP/SP merger via the CIL. 
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Union Pacific Response 

Union Pacific objects to this Request as vague in that the Request does not define 

“the Blewett vicinity.” Union Pacific further objects to this Request because responding 

to this Request requires Union Pacific to admit or deny information that is not relevant 

to BNSF’s claims. 

Subject to, and without waiving its objections, Union Pacific admits that MP 

served a shipper facility located at Dabney after the execution of the 1985 Agreement 

and for some period of time before the UP/SP merger via the CIL. 

REQUEST NO. 7 

Admit that the Blewett vicinity was a 2-to-1 point at the time of the UP/SP 

merger. 

Union Pacific Response 

Denied. 

REQUEST NO. 8 

Admit that the Uvalde Rock Asphalt Gato Quarry was served by or open to 

service by both MP and SP prior to the UP/SP merger. 

Union Pacific Response

Union Pacific objects to this Request as vague in that the Request does not define 

the “Uvalde Rock Asphalt Gato Quarry” or the term “open to service,” and as overbroad 

in that the Request does not include any time limitation in seeking information 

regarding the period “prior to the UP/SP merger.” Union Pacific further objects to this 

Request because responding to the Request requires Union Pacific to admit or deny 

information that is not relevant to BNSF’s claims. 
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Subject to and without waiving its objections, and based on information 

reasonably available to Union Pacific, Union Pacific denies the Request. 

REQUEST NO. 9 

Admit that the former R.L. White Quarry southeast of the Gato Quarry was 

served by or open to service by both MP and SP prior to the UP/SP merger. 

Union Pacific Response 

Union Pacific objects to this Request as vague in that the Request does not define 

the “former R.L. White Quarry” or the “Gato Quarry” or the term “open to service,” and 

as overbroad in that the Request does not include any time limitation in seeking 

information regarding the period “prior to the UP/SP merger.” Union Pacific further 

objects to this Request because responding to the Request requires Union Pacific to 

admit or deny information that is not relevant to BNSF’s claims. 

Subject to and without waiving its objections, and based on information 

reasonably available to Union Pacific, Union Pacific denies the Request. 

REQUEST NO. 10 

Admit that MP served Vulcan Materials on the Dabney Spur prior to the UP/SP 

merger. 

Union Pacific Response 

Union Pacific objects to this Request as overbroad in that the Request does not 

include any time limitation in seeking information regarding the period “prior to the 

UP/SP merger.” Union Pacific further objects to this Request because responding to the 

Request requires Union Pacific to admit or deny information that is not relevant to 

BNSF’s claims. 
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Subject to and without its objections, Union Pacific admits that MP served a 

Vulcan Materials facility located on the Dabney Spur for some period of time before the 

UP/SP merger. 

REQUEST NO. 11 

Admit that Vulcan Materials reserved a right of way from the Dabney Spur to 

the CIL prior to the UP/SP merger for possible SP service. 

Union Pacific Response 

Union Pacific further objects to this Request because responding to the Request 

requires Union Pacific to admit or deny information that is not relevant to BNSF’s 

claims. 

Subject to and without waving its objections, Union Pacific states that it lacks 

knowledge sufficient to admit or deny this Request and on that basis denies the 

Request. 

REQUEST NO. 12 

Admit that MP served the former R.L. White Quarry southeast of the Gato 

Quarry prior to the UP/SP merger. 

Union Pacific Response 

Union Pacific objects to this Request as vague in the Request does not define “the 

former R.L. White Quarry” or “the Gato Quarry,” and as overbroad in that the Request 

does not include any time limitation in seeking information regarding the period “prior 

to the UP/SP merger.” Union Pacific further objects to this Request because responding 

to the Request requires Union Pacific to admit or deny information that is not relevant 

to BNSF’s claims. 

Exhibit 10

PUBLIC VERSION



9 

Subject to and without waving its objections, Union Pacific admits that MP 

served a shipper facility at the location Union Pacific understands is being referenced 

by this Request at some period in time before the UP/SP merger. 

REQUEST NO. 13 

Admit that a shipper located in the Blewett vicinity which was exclusively served 

by either MP or SP prior to the UP/SP merger enjoyed build-in/build-out as well as 

transload competition from the other carrier. 

Union Pacific Response 

Union Pacific objects to this Request as vague in that the Request does not define 

“the Blewett vicinity,” and as overbroad in that the Request does not include any time 

limitation in seeking information regarding the period “prior to the UP/SP merger.” 

Union Pacific further objects to this Request because responding to the Request 

requires Union Pacific to admit or deny information that is not relevant to BNSF’s 

claims. 

Subject to and without waiving its objections, Union Pacific denies this Request. 
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Attorneys for Union Pacific Railroad Company 

September 10, 2025 

CHRISTINA B. CONLIN 

JAMES B. BOLES 

TONYA W. CONLEY 

TANYA L. SPRATT 

Union Pacific Railroad Company 

1400 Douglas Street 

Omaha, NE 68179 

(402) 544-4554 

/s/ Michael L. Rosenthal

MICHAEL L. ROSENTHAL 

Covington & Burling LLP 

One CityCenter 

850 Tenth Street, N.W. 

Washington, DC 20001 

(202) 662-6000 

RACHEL M. DOW 

Covington & Burling LLP 

Salesforce Tower 

415 Mission Street, Suite 5400 

San Francisco, CA 94105 

(415) 591-6000 

Exhibit 10

PUBLIC VERSION



11 

CERTIFICATE OF SERVICE 

I hereby certify that on this 10th day of September, 2025, I have caused the 

foregoing Union Pacific’s Responses and Objections to BNSF’s First Set of Discovery 

Requests to be served electronically on all parties of record in this proceeding.  

/s/ Rachel M. Dow  
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From: Rosenthal, Michael <mrosenthal@cov.com>

Sent: Tuesday, September 30, 2025 10:52 PM

To: Adrian Steel

Cc: Dow, Rachel; Denton, Peter; Wolf, Alex; Matsuda, Jensen

Subject: [EXTERNAL] RE: Colorado Materials -- Discovery follow up

Adrian,

In response to your questions:

1. The issue appears to arise from BNSF’s failure to define the “Uvalde Rock Asphalt Gato Quarry”—which we
specifically noted in our objections. Correspondence between UP and BNSF including and prior to the
April 25, 2013, letter shows BNSF and UP disagreed about the names and locations of facilities in the
vicinity. UP objected to and denied BNSF’s request to remove any risk that the response would be
misconstrued by pointing to other prior correspondence between UP and BNSF. If BNSF had asked
whether a particular letter contained particular words, our response might have been different.

2. UP denied the request rather than speculate on how a hypothetical shipper “in the Blewett vicinity” would
have viewed its options in light of the various physical characteristics of the area and ownership of land in
the area and the hypothetical nature of the shipper’s business and resources.

3. UP performed a reasonable search of the records that are still in existence to identify potentially
relevant materials, including a search of both electronically stored and physical paper files. As
should be apparent from the materials produced in discovery, UP had access to a substantial
amount of historical material from SP and MP.

Regards,

Mike

From: Adrian Steel <adrianlsteeljr@gmail.com>
Sent: Thursday, September 25, 2025 11:08 AM
To: Rosenthal, Michael <mrosenthal@cov.com>
Cc: Dow, Rachel <RDow@cov.com>; Peter W. Denton <PDenton@steptoe.com>; Wolf, Alex <awolf@steptoe.com>;
Matsuda, Jensen <jmatsuda@steptoe.com>
Subject: Colorado Materials -- Discovery follow up

[EXTERNAL]

Good afternoon. We have three follow up questions concerning UP's responses to BNSF's
discovery requests in the Colorado Materials proceeding. We would appreciate a response to each by
early next week, if possible.

· In an April 25, 2013 letter to BNSF, UP stated that the "Uvalde Rock Asphalt Gato quarry was
jointly served by both SP and MP prior to the UP/SP merger." In contrast, UP denied BNSF
RFA No. 8: "Admit that the Uvalde Rock Asphalt Gato Quarry was served by or open to service
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by both MP and SP prior to the UP/SP merger." Can you please explain the discrepancy in the
two statements?

· In response to RFA No. 13, UP denied that a shipper located in the Blewett vicinity which was
exclusively served by either SP or MP prior to the UP/SP merger enjoyed build-in/built-out as
well as transload competition from the other carrier. Can you please provide the basis for UP's
denial?

· UP has stated that its responses are based on "information reasonably available". to it. Can you
please clarify whether UP was able to identify, gather and review all relevant SP and MP
records. If not, what time and scope limitations were there on the SP and MP records that UP
was able to locate and review?

Thanks. We would be glad to discuss.

Adrian
202-468-9008
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CERTIFICATE OF SERVICE 

I hereby certify that on this 20th day of November, 2025, I have caused the 

foregoing BNSF Railway Company’s Amended Petition for Clarification to be served 

electronically or by first-class mail, postage pre-paid, on all parties of record in this 

proceeding. 

/s/ Jensen Matsuda 

Jensen Matsuda 

Attorney for BNSF Railway Company 
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