BEFORE TIUE
SURFACE TRANSPORTATION BOARD

Finance Docket No 35087
(including all subdockets)

CANADIAN NATIONAL RAILWAY COMPANY
AND GRAND TRUNK CORPORATION

— CONTROL—
EJ&E WEST COMPANY
i oMo e dings
VILLAGE OF FRANKFORT’S
MOTION TO COMPEL DISCOVERY JAN 2 § 2008
FROM APPLICANTS partof
Pubiic Record

Pursuant to 49 C.F R. § 1114.31, the Village of Frankfort, Illinois (**Frankfort”) hereby
moves to compel full, substantive responses by Canadian National Railway (“*CN") and Grand
Trunk Corporation (collcctively, “Applicants™) to twoe discovery requests served by Frankforl

Facts

In this proceeding, CN secks to acquire the Elgin, Jolict & Eastern Railway (“EJ&E”).
CN avers that the primary reason for the acquisition 1s to “provid[e] CN with a continuous rail
route around Chicago, under CN’s ownership, that would connect the five CN lines that
presently radiate from the City. This would increase CN's operational flexibility for traffic
moving from, to and across the Chicago terminal * Application at 22

The transaction also would effect a massive increase in rail traffic through areas along the
EI&E. See Apphication at 247 (as corrected Jan 3, 2008). Frankfort i1s among them. /d. Even

by CN’s admission, which Frankfort suspecls 18 substantially understated, rail traffic through



FRKF-3

Frankfort will risc from six to twenty-eight trains a day, with a 560 percent increase 1n fonnage
and a sevenfold increase in hazmat carloads. /d

Frankfort accordingly 1s cxamining w hether the proposed transaction meets the
requircments of 49 U.S.C. § 11324, whether the adverse environmental cffects of the proposed
transaction counsel rejection of the application tor that reason, and, 1f the answer to both of the
preceding questions 1s “No,” what mitigation of the adverse environmental effects upon
Frankfort would be appropnate.

Parties such as Frankfort will have the right to file comments in the “economic™ portion
of this proceeding. 72 Fed. Reg. 67622, 67627 (Nov 29, 2007), on the proposcd scope of the
Environmental Impact Statement (“EIS") in the “environmental™ portion of the proceeding, 72
Fed. Reg. 72819, 72820 (Dcec. 21, 2007), and on the drafl EIS, id  To excrcisc its nghts
cffectively, Frankfort needs information about such matters as projected rail traffic, noise,
vibration, pollution, ¢ffects on non-rail traflic. and salety 1ssucs. The Application does not
provide sutTicient information about these areas, and Frankfort 1s entitled to discover the non-
privileged information 1n the Applicants® passession regarding these 1ssues

On December 21, 2007, Frankfort served on Applicants a First lliequcst for Production of
Documents (the “Document Request™) and a First Set of Interrogatones (the “Interrogatories™)
(Exhibits [ and 2 hereto). The Document Request contains cighteen requests and there are
twenty interrogatortes

Bricfly stated, Frankfort’s requests seck information about such topics as:

. Projections for rail traffic volume following the acquisition, and 1n particular

following the very brief period (thorough 2010) addressed in the Application

Document Requests 1, 10, and 11; Interrogatories 1, 10, and 11. The

[ %)
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Application’s projections cover only diverted, existing traffic on the CN and the
EJ&E, and apparently only for a two year peniod. Amasingly, the Applicants
claim that the transaction will result in “[n]o quantifiable traffic gains from trucks
or from rail traffic not presently handled 1n part by CN, EJ&E, or both carriers ™
Application at 209 Frankfort belicves that this 1gnores substantial anticipated
gains in the years following the transaction, espccially once CN’s crack sales
force begins peddling its new, quicker route around Chicago Evidence of CN’s
traffic expectations—even 1l speculative—1s highly relevant to both aspects of the
proceeding

Aurr pollutants emanating from trains and from motor vehicles waiting to cross
blocked rail crossings Document Requests 4, 10, and 11; Interrogatones 4, 10,
and 11

Anticipated noise from trains (in motion or idling), rait construction, vibration,
and synergies of these sources, particularly in respect of noisc sensHive receptors.
Document Requests 5, 6, 10, and 11, Interrogatones 5, 6, 10, and 11.

Effects of the transaction vn property values (economic, market, aesthetic or
otherwis¢). Document Request 7, Interrogatory 7.

Safety 1ssues 1 the viciity of Frankfort, including grade crossing issues
Document Request 8; Interrogatory 8

Delays of traffic (motor vchicle, bicycle. and pedestrian) due to blocked grade
crossings in the vicinity of Frankfort Document Request 9; Interrogatory 9.
Potennal for mitigation of the foregoing problems. Document Requests 12, 13,

17, and 18; Interrogatories 12, 13, 17, and 18.
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. Anticipated construction in the vicimty of Frankfort 1n connection with the
proposed transaction Document Requests 14 and 15; Interrogatones 14 and 15

Shortly after serving the discovery requests, counscl for Frankfort executed and delivered
1o counsel for Applicants the undertakings prescnibed by the Board’s protective order 1n this
procecding Counscl for Frankfort arc filing exccuted copies of these undertakings with the
Board simultancously with the filing of this molion.

Applicants responded formally on January 8, 2008, intcrposing responscs and objecctions
to all of Frankfort's requests and providing no substantive answer to any request Applicants’
Responses and Objections to the Village of I'rankfort’s First Discovery Requests (“'Response™)
(Exhibit 3 hereto) Aside from boilerplate objections on grounds of burden and relevance,
Applhcants’ pnincipal objection is that “Frankfori 1s not entitled to invoke the Board's discovery
process to explore issucs that the Board has ruled 1t will address in the Board’s environmental
review process " Response at 1. The Response includes a statement that despite the Apphicants’
position that “Frankfort is not entitled to it, CN 1s open to reasonable discovery,” id at 9, and
offered Frankfort access to CN's document depository.

Counsel for Franklort and CN have conferred and corresponded in an efiort to resolve
this discovery disputc without the need for intervention by the Board. In order to allow
additional time for such discussions, counsel for CN and Frankfort agreed to extend the deadline
for tiling this motion from January 18, 2008 (thc deadhine under 49 CF.R § 1114 31(a)) to and
including January 25, 2008,

On January 24, 2008, counsel for CN wrotc to counsel for Frankfort. Letter from Paul A.
Cunningham, Harkins Cunnmgham LLP, to Enc [.. Hirschhorn, Winston & Strawn LLP (Jan

24, 2008) (“CN L.ctter™) (Exhibit 3 hercto) [he ON Letier begins by reiterating CN's previous
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position that Frankfort 1s not entitled to discovery and goes on to offer responscs to two of
Frankfort’s requests for documents. /d Frankfort’s Request #1 secks

All documents that identify, discuss, or include projections or estimates of rail

traffic 1n the vicimity of Frankfort [a term definc elsewherc in the Frankfort

Request for Production of Documents], for any time period subsequent to that

specifically addressed by Attachment A-2 to Exhibit 15 to the Application,

including but not limited to (a) the number, length, speed, timing, and frequency

of trains, (b) gross tonnage, (¢) nct tonnage, (d) the amount of tme trains will

spend on sidings and lines at one or moere grade crossings, and amount of time of

stoppage of motor vehicle, bicycle, and pedestnan traffic at each grade crossing,

and (e) the proportion of trains that will need to pull over onto a siding in or

through the vicinity of Frankfort

CN's response is that “[a]side from those projections presented 1n the Application,
Apphicants have not made defimfive projections or estimates for time periods after those
addressed 1in Attachment A.2 to Exhibit 15.” CN Letier at 2 (emphasis added). The usc of the
qualiticr “detimtive™ implies what Frankfort suspcets —that CN has made rail traffic projections
that go beyond the briel peniod (through 2010) nccessary to complete the transaction and beyond
the cxisting CN traffic that will be diverted to the EJ&E. This information, even 1f it comprises
non-"dcfinitive” cstimates, projections, or even gucsscs, is within the scope of Frankfort’s
request and 1s significant for the “cconomic™ and the “cnvironmental” aspects of this proceeding.

The CN Letter also responds substantively to Request #14 of Frankfort’s document
request and Frankfort accordingly does not scck to compel a response to that request,

Counsel for Frankfort have reviewed the documents in Applicants' document depository
For the most part, those documents arc not responsive to the Frankfort requests or are so general

as to be of little assistance to Frankfort. The depository documents do not obwate the need for

the discovery sought by Frankfort.
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Discussion

This proceeding comprises two processes  One process analyzes the proposed
transactions under the standards of the Interstate Commerce Act, 49 U S C. § 11324(d) (2000),
while the other analyzes them under the National Environmental Policy Act (“NEPA™), 42
U.S.C § 4332 (2000), and certain regulations issued under the Federal Railroad Safety Act
(“FRSA™), 49 C.F.R. pt. 244 (2006), sce 49 C F.R. pt 1106 (2006) (Safety Integration Plans)
Each process is a part of the “proceeding.” See, e g, 72 Fed Reg. 72819 (2007) (noting that the
Board *“‘will prepare an EIS for this proceeding™ (cmphasis added)), 1d at 72820 (noting that
“this Proceeding™ has “two parallel but distinet processcs,” namely the economic and
environmental processes {(cmphasis in oniginal)) The Board has noted, morcover, that it will
take the results of the environmental process 1nto account “in reaching its decision 1n this case.”
Id. (emphasis added)

Under the Board’s rules, discovery 1s available “regarding any matter, not pnwvileged,
which 1s relevant to the subject matter involved in a proceeding other than an informal
procceding™ 49 CF R. § 1114.21(a)(1) (2006) (emphasis added).! The discovery rules apply
“to all typcs of [STB] proceedings.” id. § 1100.2 (cmphasis added), and are to be “construcd
liberally to secure just, speedy and mnexpensive determination of the 1ssues presented,” id. §
1100.3. See Consolidated Rail Corp v Umited States, 812 F.2d 1444, 1464-65 (3™ Cir 1987)
(Becker, J., concurring & dissenting) (undersconing breadth of these discovery rules) Although
a special rule takes precedence over a general one, 49 C F.R. § 1100.2 (2006), the Board’s rules

for the environmental portion of a proceeding contain no suggestion that discovery 1s

! This proceeding, which s occurming under 49 C F R party 1180, 1105, and 1106, 1s not an informal proceeding
Cr 49 CFR pt 1110 (2006} (informal rulemaking proceedings), i« pt 1118 (informal proceedings before
cemployee boards), :@d pt 1130 (informal complamnts)
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unavailable, :d. pt. 1105 As Judge Becker so aptly put it, “49 CF R. § 1100.2 requires
application of [the discovery] procedures cven without explicit incorporation.” Consolidated
Rail, 812 F 2d at 1464 n 16 (Becker, J., concurning & dissenting)

CN contends that “[t]he Board’s legal position in these cases [is] that discovery is not
available to address 1ssues covered in 1ts environmental process.” Response at 7. Aside from
citations to such general discussions as the Board's third-party contracting pohicy for
environmental work, Response at 7 n. 5 (citing Policy Statement on Use of Third-Party
Contracting in Preparation of Environmental Documentation, 5 S.T.B. 467 (2001)), CN rchics
for this proposition on a single STB decision, id at 7 & n. 4 (citing Burlington N Santa Fe
Corp —Control—Washington Cent R.R , 1996 STB LEXIS 266, STB Finance Docket No.
32974 (served Scpt. 20, 1996)).

Citing only the Burlington Northern ruling, CN states that the unavailability of discovery
“is .... consistent with prior Board authonity ™ Response al 7 The decision, however, cannot
bear the weight that CN places upon it. The basts for that decision, which demed a motion to
compel production of traffic projections by applicant railroads, was that the information sought
already had been made available, not only to the Board but o the movants as well:

[A]s applicants note. the Board’s staff has alrcady obtaincd all available

environmental information during the environmental review process. Applicants

indicate further that the Cunies have had, and wiil continue to have, access to that
information.
Burlington Northern, 1996 STB LEXIS 266, at *7

Thus, neither the rules themselves nor the Board precedent cited by CN detract from the

availabihity of discovery about the environmental aspects of a control proceeding.? Morcover,

2 CN also cites several Mederal Energy Regulatory Commission decisions  Response at 7n. 6  FERC's discovery
regulations, however, apply only *“in proceedings sct for hearng under subpart E'™ of part 385 of the FERC
regulauons /n re Transeontinental Gas Pipe Line Corp , 1191 ER C 161,039, at 61,137, 2007 FERC LEXIS 658,
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Frankfort’s necd for the information sought in order to exercise its rights intelligently and
cffectively has been established.
Conclusion
Accordingly, for the reasons set forth above, the motion should be granted 1n all respects,
and CN should be ordered to respond fully and promptly to Frankfort’s discovery requests.’
Moreover, CN should be required to pay Frankfort's rcasonable expenses, including attomeys’

fees, occastoned by CN’s refusal to respond to Frankfort’s discovery requests. See 49 C.F.R. §

1114.31(d) (2006).
Respectfully submutted,
- y .
’ (CIM\)
GEORGE F. MAHONEY lI1 JAMES R. THOMPSON
Mahoney, Silverman & Cross, Ltd. ERIC L. HIRSCHHORN (POR)
822 Infantry Dnive, Suitc 100 JOHN FEHRENBACH
Johet, Ithnois 60435 Winston & Strawn LLP
815-730-9500 1700 K Street, NW
Washington DC 20006
202-282-5700

Attorneys for the Village of Frankfort, llhnois

January 25, 2008

**1] {quoung 18 CFR & 385 401(a) (2006)) The STB’s discovery rules, by contrast, apply n all S1B
proceedings except informal proceedings (of which tus 15 not one)

3 As noted above, the CN Letter responds to Request #14 of Frankfort's Request for Production of Documents
Frankfort accordingly does not seek 1o compel a responsce to that individual request
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CERTIFICATE OF SERVICE

I hereby certify that on this 25" day of January 2008, a copy of the forcgoing Motion to
Compcl Discovery From Applicants was served on all parties of record in this proceeding by
first class mail, postage prepaid. A copy also was served by hand delivery upon counsel for

Apphcants

Eric L. Hirschhom
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35087

CANADIAN NATIONAL RAILWAY COMPANY
AND GRAND TRUNK CORPORATION
—CONTROL—

EJ&E WEST COMPANY

VILLAGE OF FRANKFORT'S
FIRST REQUEST TO APPLICANTS
FOR PRODUCTION OF DOCUMENTS

Pursuant to the Surface Transportation Board’s Decision No. 2 1n this proceeding (served
Novembcr 27, 2007) and 49 C.F.R. § 1114.30, the Village of Frankfort, lllinois (“Frankfort™)
hereby propounds its first request for production of documents to applicants Canadian National
Railway and Grand Trunk Corporation (“Applicants”). The requested documents should be
made available for inspection and copying at the offices of Winston & Strawn LLP, 1700 K
Strect, NW, 12" Floor, Washmgton DC 20006, no latcr than December 31, 2007.

Definitions and Instructions

The following dcfinitions and instructions apply to the requests herein:

1. The term “and” also implies “or” and vice-versa.
2. The term “any™ includes *“all” and vice-versa.
3. ‘The term “Application” means the Railroad Control Apphcation filed 1n this

proceeding on or about October 30, 2007



4, The term “communication™ means the transmittal of information, in the form of

facts, 1deas, mquiries, or otherwisc,
5. The term “concerning” means referring to, describing, evidencing, or constituting.

6. The term “document™ has the meaning set out in Rule 34(a) of the Federal Rules

of Civil Procedure.
7 The term “cach” includes “all” and vice-versa.

8 When refernng to a person, to “identify” means to give, to the extent known, the
person’s full name, prescnt address (or, 1f present address unknown, last known address), and,
when referming to a natural person, the present (or, if present is unknown, last known) place of
employment. Once a person has been identified, only the name of that person nced be listed 1n

response to subsequent discovery requesting identification of such person.

9, When referring to documents, to “identify” means to give, to the extent known,
the type of document, general subjcct matter, date of the document, and all author(s),

addressee(s), and recipients of the document

10. A request for a document includes all drafis of that document and all copies of
that document that differ from one another (e.g., by dint of having handwniten notations or other

such differcnt qualities).

1I.  The term *“partics” includes the applicants and all other persons who have entcred

an appearance or given notice of intent to participate in the within proceeding Where



applicable, the term also means the officers, directors, employees, partners, corpotate parents,

subsidianes, and affiliates of such persons.

12.  The term “person” means any natural person and any business, legal, or

government entity or association.
13 The term “respondent” means the party responding to the discovery request.
14. A reference in the singular implies the plural as well, and vice-versa.

15.  The term “vicimity of Frankfort™ means the geographic arca that includes (a) the
Village of Frankfort, Illinois, and (b) the area extcnding along the existing or proposed rail
line(s) and siding(s) or associated nghts-of-way for three miles from the outer boundanes of the

Village of Frapkfort, [L. and one mile on exther side of such night-of-way.

16.  This is a continuing request and should be supplemented in a timely manner if

you learn that your disclosures or responses arc incomplete or incorrect.

Requests

1. All documents that identify, discuss, or include projections or estimates of rail
traffic in the vicinity of Frankfort, for any ime period subsequent 1o that specifically addressed
by Attachment A-2 to Exhibit 15 1o the Application, including but not hmited to (a) the number,
length, speed, timing, and frequency of trains, (b) gross tonnage, (c) net tonnage, (d) the smount
of time trains will spend on sidings and lines at one or more grade crossings, and amount of time

of stoppage of motor vehicle, bicycle, and pedestnan traflic at each grade crossing, and (¢) the



proportion of trains that will need to pull over onto a siding in or through the vicinity of

Frankfort.

2. All documents that dentify, discuss, or include a schedule, or projected or

estimated schedule, of rail traffic in the vicmity of Frankfort.

3. All documents that idenfify, discuss, or include upgrades or improvements made
during the past three ycars to the railroad tracks and crossings in the vicinity of Frankfort,

including the nature, dates and costs thereof.

4, All documents that identify, discuss, or include projections, estimates, or
cvaluations of the nature, cxtent, quantity, frequency, acrial distnbution, and dispersion of air
poliutants emutted or released from locomotives and open rolling stock, including but not limited
to projections or estimates of locomotives in motton or idling, and from motor vehicles waiting

to cross any grade crossing, in the vicinity of Frankfort, for any time peniod.

5. All documents that identify, discuss, or include measurements, projections,
estimates, or evaluations of the nature, extent, quantity, decibel level, 24-hour Average Day-
Night Sound Level (“"DNL” or “Lu’"), intensity, frequency, aerial distribution, and dispersion of
noise (including but not limited to wayside noise—locomotive enginc and wheel/rail noise—and
horn noise) generated by or resulting from (a) trains in motion or idling, (b) noise from rail line,
siding, and right-of-way construction, rehabilitation, and maintcnance, (c) vibration generated by
or resulting from any of the foregoing, and (d) synergies of any of the foregoing, in the vicinity

of Frankfort, for any time period.



6. All documents that identify, discuss, or include measurements, projections,
estimates, or cvaluations of noise sensitive receptors that potentially would be cxposed to noise
referenced in Request No. 5 above, the DNL and Ly, Ievels thereof, and the underlying
assumptions, methodologies, formulas, data, calculations, projections, estimates, and nighttime
penalty of such DNL or Ly, levels and any other noise levels, in the vicimity of Frankfort, for any

time period.

7 All documents that identify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential impacts of the transactions and cstimated
increascd rail traffic envisaged in this proceeding (including all the sub-numbers thereof) on the

v

economic, market, acsthetic, or other values of properties abutting or located within one mile of

the rail Line, siding, and right-of-way, in the vicinity of Frankfort or elsewhere.

8 All documents that identify, discuss, or otherwise relate to traffic or other safety
1ssues rclating to the vicimty of Frankfort, including grade crossings and grade scparations, for

any time period.

9. All documents that identify, discuss, or include projections or cstimates of: motor
vehicle, bicycle, or pedestrian traffic in the vicinity of Frankfort, including but not limited to (a)
projections or estrmates of the number and frequency of motor vehicles, bicycles, and
pedestnans crossing and/or waiting to cross any gradc crossing in the vicinity of Frankfort, for
any time period, and (b) the length of time waiting to cross the existing or proposed railroad

tracks in the wicinity of Frankfort.

10 All documents that 1dentify, discuss, or include any information, study, data,

correspondence, or memorandum relating to potential impacts on the environment of the

5



emisstons or releases referred to in Request No. 4 above, the noise referred to in Request Nos. 5
and 6 above, or the projected or estimated raul traffic in or through the vicinity of Frankfort

referred to in Request No. 1 and 2 above.

11. Al documents that identify, dxscuss-., or include any information, study, data,
correspondence, or memorandum relating to potential impacts on human health or welfare of the
emissions or releases referred to in Request No. 4 above, the noise referred to in Requests No. §
and 6 above, or the projected or estimated rail traffic in or through the vicimty of Frankfort

refcrred to mn Requests No 1 and 2 above,

12.  All documents that identify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potcntial measures to mitigate the potential impacts

referred to in Requests No. 1 through 11 above.

13.  All documents that identify, discuss, or include any projection or estimate of the

costs of measures to mitigate the potential impacts referred to in Request No. 12 above.

14. Al documecnts that identify, discuss, or describe any staging areas, storage yards,
secunty facilities, and other infrastructurc and facilitics anticipated or needed to support (a) the
rail line and sidings that would be constructed, maintained or operated in or through the vicimty
of Frankfori, at any time, and (b) the infrastructure and facitities necded to be modified. closed,
or removed to support the rail hne and sidings or the construction and operation thereof, 1n or

through the vicimity of Frankfort, at any time.

IS All documents that identify, discuss, or include any information, study, data,

correspondence, or memorandum relating to potential impacts to the environment or human



health or welfare of the construction, operation, modification, closure, or removat of the
infrastructure and facilities referred to in Request No. 14 above, and potential measures to

mitigate such impacts.

16. Al documen-ts createdin the five years preveding the date of your response that
identify, dlshcuss, or include any information, study, data, correspondence, or memorandum
relating to potcntial measures taken, implemented, or promised by, or imposed upon, Applicants
to mitigate potential or aciual impacts of increased rail traffic in situations or proceedings other

than the instant proceeding.

17 All documents that identify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential measures taken or to be taken,
implemented or to be implemented, promised by, requested of, agrced to by, or imposed upon,
Applicants or any related entity to mitigate, or relatcd to, potential or actual impacts of increased

rail traffic in connection with the Application or the instant proceeding.

18 All documents that identify, discuss, or mchxle any projcction or estimate of the

costs 0f measures referred to in Request No. 17 above.

Respectfully subrpitted,
GEORGE F. MAHONEY Il JAMES R. THOMPSON
Mahoney, Silverman & Cross, Ltd. ERIC L. HIRSCHHORN
822 Infantry Drive, Suite 100 JOHN FEHRENBACH
Johet, llinois 60435 Winston & Strawn LLP
815-730-9500 1700 K Street, NW

Washington DC 20006

202-282-5700



December 21, 2007

Attorneys for the Village of Frankfort, Illinois



CERTIFICATE OF SERVICE

I hereby certify that on this 21® day of December 2007, a copy of the foregomng Request -

for Production of Documents was served by first class mail, postage prepaid, on’

Secretary of Transportation Attorney General of the Umted States
1200 New Jersey Ave , SE c/o Assistant Attorney General
Washington DC 20590 Antitrust Division, Room 3109
Department of Justice
Washington DC 20530

Paul A Cunningham (also by hand delivery)
Harkins, Cunningham L.LP

1700 K Street NW, Suite 400

Washington DC 20006-3804

and upon cach party listed in the service hst for this proceeding as currently appearing on the

web site of the Surface Transportation Board.

LY

Enic L Hirschhomn






BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No 35087

CANADIAN NATIONAL RAILWAY COMPANY
AND GRAND TRUNK CORPORATION
—CONTROL—

EJ&E WEST COMPANY

VILLAGE OF FRANKFORT’S
FIRST SET OF INTERROGATORIES
TO APPLICANTS

Pursuant to the Surface Transportation Board’s Decision No. 2 in this procecding (served -
November 27, 2007) and 49 C.F.R. § 1114.26, the Village of Frankfort, Illinois (“Frankfort™)
hereby propounds its first set of interrogatories to applicants Canadian National Railway and
Grand Trunk Corporation (collectively, “Applicants™). The within interrogatonies should be

answered, under oath, no later than January 7, 2008,

Definitions and Instructions

The following definitions and instructions apply to the interrogatories hcrein:
1. The term “and” also implies “or” and vice-versa.
2 The term “any” includes *“all” and vice-versa.

3. The term “Application” means the Railroad Control Application filed in this

procecding on or about October 30, 2007.



4 The term “communication” means the transmittal of information, in the form of

facts, 1deas, inquiries, or otherwise.
3. The term “concerning” means refcrning to, describing, evidencing, or constituting.

6 The term “documcnt” has the meaning set out in Rule 34(a) of the Federal Rules

of Civil Procedure.
7 The term “cach” includes *all” and vice-versa

. 8. When referning to a person, to “identify™ means to give, to the cxtent known, the
person’s full name, present address (o, if present address unknown, last known address), and,
when referring to a natural person, the present (or, 1f present 1s unknown, last known) place of
cmployment. Once a person has been 1dentified, only the name of that person need be hsted in

response to subsequent discovery requesting identification of such person

9 The term “parties” includes the applicants-and all other persons who have entercd
an appearance or given noticc of intent to participate in the within proceeding. Where
applicable, the term also means the officers, directors, employees, partners, corporate parents,

subsidiaries, and affiliates of such persons.

10.  The term “person” mcans any natural person and any business, legal, or

government cntity or association.
Il The term “respondent’ mcans the party responding to the discovery request.

12 A refcrence 1n the singular imphes the plural as well, and vice-versa



13.  Theterm “vicinity of Frankfort” means the geographic area that includes (a) the
Village of Frankfort, Illinois, and (b) the ares cxtending along the existing or proposed rail
line(s) and siding(s) or associated rights-of-way for three miles from the outer boundaries of the

Village of Frankfort, IL and onc mile on cither side of such nght-of-way.

14.  The term *“you” means the party or person responding to this discovery request,

including its officers, employecs, and agents.

15 Thus 15 a continuing request and should be supplemented in a timely manner if

you lcarn that your disclosures or responses are incomplete or imncorrect.

Intcrrogatories

1 {dentify the individual employce or agent of respondent most knowledgeable
about projections or estimates of ratl traffic 1n the vicinity of Frankfort, including but not limited
to (a) the number, length, speed, iming, and frequency of trains, (b) gross tonnage, (c) net
tonnage, (d) the amount of ume trains will spend on sidings and hines at one or morc grade
crossings, and amount of ime of stoppage of motor vehicle, bicycle, and pedestnan traffic at
each grade crossing, and (g) the proportion of trains that will need to pull over onto 4 siding mn or

through the vicinity of Frankfort.

2 Identify the individual employee or agent of respondent most knowledgeable

about any schedule, or projected or estimated schedule, for rail traffic in the vicinity of Frankfort.

3 ldentify the individual employee or agent of respondent most knowledgeable

about upgrades or improvements, 1n the five years preceding your response to this interrogatory,



»

to the railroad tracks and crossings in the vicinity of Frankfort, including the nature, dates and

costs thereof.

4, Identify the individual employee or agent of respondent most knowledgeable
about projcctions, estimates, or cvaluations of the nature, extent, quantity, frequency, aerial
distribution, and dispersion of air pollutants emitted or releascd from locomotives and open
rolling stock, including but not limited to projections or estimates for locomotives in motion or
idling, and for motor vehicles waiting to cross onc or more grade crossings, in the vicinity of

Frankfort, for any past, present and future time period

5. ldent:ify the individual employec or agent of respondent most knowledgeable
about any measurements, projections, cstimatces, or evaluations of the nature, extent, quantity,
decibel level, 24-hour Average Day-Night Sound Level (“DNL” or “Lan”), intensity, frequency,
aerial distnibution, and dispersion of noise (including but not limited to wayside noise—
locomotive engines and wheel/rail noise—and horn noise) generated by or resulting from (a)
trains 1n motion or 1dling, (b) noise from rail line, siding, and nght-of-way construction,
rehabilitation, and maintenance, (c) vibratton generated by or resulting from any of the
foregoing, and (d) synergies of any of the foregoing, 1n the vicinity of Frankfort, for any time

period

6 Identify the individual employee or agent of respondent most knowledgeablc
about any mcasurcments, projections, estimates, or evaluations of noise sensitive rcceptors that
potentially would be exposed to noise referenced in Interrogatory No, 5 above, the DNL and Ly,

levels thereof, and the underlying assumptions, methodologics, formulas, data, calculations,
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projections, estimates, and nighttime penalty of such DNL or La, levels and any other noise

levels, in the vicimty of Frankfort, for any time period

7. Identify the individual employee or agent of respondent most knowledgeable
about any information, study, data, correspondence, or memorandum relating to potential
mmpacts of the transactions and estimated increased rail traffic envisaged in this proceeding
(including ai} the sub-numbers thereof) on the economic, market, a;:sthetic, or other values of
properties abutting or located within one milc of the mil line, siding, and right-of-way, in the

vicinity of Frankfort or elsewhere

8 Identify the individual employee or agent of respondent most knowlcdgeable
about traffic or other safety issues relating to the vicimty of Frankfort, including grade crossings

and grade separations, for any ime period

9. Identify the individual employee or agent of respondent most knowledgeable
about any projections or estimates of motor vehicle, bicycle, or pedestrian traffic in the vicimty
of Frankfort, including but not limited to (a) projections or estimates of the number and
frequency of motor vehicles, bicycles, and pedestrians crossing and/or waiting to cross any grade
crossing in the vicimity of Frankfort, for any time period, and (b) the length of time waiting to

cross the existing or proposed railroad tracks in the vicimty of Frankfort.

10.  Identify the individual employee or agent of respondent most knowledgeable
about any information, study, data, correspondcnce, or memorandum relating to potential
impacts on the environment of the emussions or releases referred to 1in Interrogatory No. 4 above,
the noise referred to in Interrogatory Nog 5 and 6 above, or the projected or estimated rail traffic
1n or through the vicinity of Franklon referred to in Interrogatory Nos 1 and 2 above.
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11.  Identify the individual employee or agent of respondent most knowledgeable
about any information, study, data. correspondencc, or memorandum rejating to potential
impacts on human health or welfare of the emissions or releases rcferred to in Interrogatory No.
4 above, the noise referred to in Interrogatory Nos. 5 and 6 above, or the projected or estimated

rail traffic in or through the vicinity of Frankfort referred to in Interrogatory Nos | and 2 above.

12.  Identify the individual employee or agent of respondent most knowledgeable
about information, study, data, correspondence, or memorandum relating o potenttal measures

to mitigate the potential impacts referred to in Interrogatory Nos 1 through 11 above.

13.  Identify the individual employee or agent of respondent most knowledgeable
about projection or estimate of the costs of measures to mitigatc the potential impacts referred to

in Intcrrogatory No. 12 above.

14.  ldentify the individual employce or agent of respondent most knowledgeable
about (a) staging areas, storage yards, sccurity facilities, and other infrastructure and facilities
anticipated or needed to support the rail linc and sidings that would be constructed, maintained or
operated 1n or through the vicinity of Frankfort, at any time, and (b) the infrastructure and
facilities needed to be modified, closed, or removed to support the rail line and sidings or the

construction and opecration thereof, 1n or through the vicinity of Frankfort, at any time.

15.  Identsfy the indivaidual employec or agent of respondent most knowledgeable
about information, study, data, correspondcnice, or memorandum relating to potential impacts to
the environment or human health or welfare of the construction, operation, modification, closure,
or remaval of the infrastructure and facilities referred to in Interrogatory No. 14 above, and

potential measurcs to mitigate such impacts



16 Identify the individual employec or agent of respondent most knowledgeable
about information, study, data, cerrespondence, or memorandum relating to potential measures
taken. implemented, or promised by, or imposed upon, Applicants to mitigate potential or actual
impacts of increased rail traffic in situations or proceetings (other than the instant proceeding)

that were pending at any time during the five years preceding the date of your response.

17.  ldentify the individual employec or agent of respondent most knowledgeable
about information, study, data, correspondence, or memorandum relating to potential measures
taken or to he taken, implemented or to be implemented, promised by, requested of, agreed to by,
or imposed upon, Applicants or any related entity to mitigate, or related to, potential or actual

impacts of increased rail traffic in connection with the Application or this proceeding.

18.  Identify the individual employce or agent of respondent most knowledgeable

about projection or estimate of the costs of measures referred to in Intcrrogatory No. 17 above

19 Identify each individual and orgamzation that created, contributed to, reviewed,

commented on, edited, or approved each of the responses to the foregoing,

20.  ldentify each individual and organization that created, contnbuted to, reviewed,
commented on, cdited, or approved each document rcsponsive to Frankfort's First Request for

Production of Documents

Respectfully submitted,
st
GEORGE F. MAHONEY III JAMES R. THOMPSON
Mahoncy, Sitverman & Cross. Ltd. ERIC L. HIRSCHHORN
822 Infantry Drive, Suite 100 JOIN FEHRENBACH



Joliet, lthnois 60435 , Winston & Strawn LLP

815-730-9500 1700 K Street, NW
Washington DC 20006
202-282-5700

Attorneys for the Village of Frankfort, illinois

December 21, 2007



CERTIFICATE OF SERVICE

T hereby certify that on this 21 day of December 2007, a copy of the foregoing Farst

Interrogatorics to Applicants was scrved by first class mail, postage prepaid, on:

Sccretary of Transportation Attorney Gencral of the United States
1200 Ncw Jersey Ave., SE ¢/o Assistant Attorncy General
Washington DC 20590 Antitrust Division, Room 3109
, Department of Justice
Washington DC 20530

Paul A Cunningham (also by hand delivery)
llarkins, Cunningham LLP

1700 K Strect NW, Suitc 400

Washington DC 20006-3804

and upon each party histed i the service list for this proceeding as currently appearing on the

web site of the Surface Transportation Board.

Enc L Hirschhorn






BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35087
CANADIAN NATIONAL RAILWAY CORPORATION
AND GRAND TRUNK CORPORATION
— CONTROL -
ELGIN, JOLIET & EASTERN WEST COMPANY
APPLICANTS® RESPONSES AND OBJECTIONS
TO THE VILLAGE OF FRANKFORT’S
FIRST DISCOVERY REQUESTS

Pursuant to the Surface Transportation Board's Discovery Rules, 49 C.F.R. §§
1114.21 through 1114.31, and Dccision No. 2, served in this proceeding on November
26, 2007, Applhicants herecby make these combined objections and responses to the first
request for production of documents and first sct of intcrrogatones served on Applicants
by the Village of Frankfort (“Frankfort™) on December 21, 2007, collectively referred to
as the “Discovery Requests.”

APPLICANTS’ OBJECTIONS: BACKGROUND

Frankfort has served burdensome Discovery Requests. These requests overlook
the fact that Frankfort is not entitled to invoke the Board™s discovery process to explore
1ssucs that the Board has ruled 1t will address in the Board’s environmental review
process.

This 1s not a privatc civil action in federal district court or state court where the
parties have broad latitude to pursue depositions and documentary discovery under

flexible, permissive standards and normally do not face inalterable statutory deadlines.

Under the Board’s longstanding rules and practice, the standards for discovery in STB



proceedings to determine whether one railroad is to be authonzed to acquire another have
been carefully developed to be more limited in scope and subject to stricter application of
standards i view of the public mterest 1n the matters at hand, the inaltcrable deadlines
imposed by Congress in the ICC Termination Act of 1995 (“ICCTA™), and the
bifurcation of the Board's inquiry into the statutory ments of a transaction and the
environmental review.

Frankfort 1s not directly involved with the railroad business, i.e , it 1snot a
shipper, a recetver, or an alternative source of transportation services by rail or otherwise.
Nor does Frankfort’s goal in this proceeding have anything to do with competition or
improved rail transportation, subjects that are by law the focus of the Board’s review
process. Instead, Frankfort assesses CN’s proposed acquisition of EJ&EW pnmanly as a
threat to the cnvironment and quality of life of its residents  Frankfort 1s also evidently
concemned about such matters as increased traffic over existing EJ&E train lines and at
grade crossings.

Frankfort’s concerns about the proposed Transaction relate almost cntirely to its
potential effects on the immedsate suburban/exurban environment of Frankfort, through
part of which the EJ&E rail line being acquired by CN runs. The EJ&E rail line has
passed through what 1s now the Village of Frankfor1 since before therc was a Village of
Frankfort. Indeed. according to Frankfort’s website, the town took its original name from
the name of the railroad station (“Frankfort Station™) crcated when EJ&E’s predecessor
built 2 line through the village 1n 1855. See

http://www villageoffrankfort com/About%2(1Us/index php. For over 150 years,

cveryone living in or moving to Frankfort has known that there was a freight rail line
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running through downtown Frankfort. and through its “thriving commercial and

industrial corridor.” See http://www.villageoffrank fort comv/.

Some 30 or more citics, towns or villages have filed notices of intent to
participate, the majonty of which are on or adjacent to EJ&E or CN, and of which the
Village of Frankfort 1s only one. In fact. Applicants have already received burdensome,
differing discovery requests from several such entities.

The concerns these parties express are generally legitimate concerns under the
National Environmental Policy Act of 1969 (“NEPA™), 42 U.S.C. §§ 4321 et seq., which
is admimstcred by the Board through a separate, less-formal process (see 49 C.F.R. pt.
1105) which parallels the process focused on competition and the other control approval
criteria under ICCTA and the Board's regulations.

Most of the discovery requests propounded by Frankfort seek information that has
no possible bearing on cither of the relevant factors (competition and “significant
transportation needs™) that, by statute, are the exclusive ones governing the Board’s
decision regarding the Transaction. See 49 U.S C. § 11324(d). Instcad, they seek
information on particular environmental impacts (including impacts on human health and
welfarc) from rail operations, or from vehicular delay caused by rail operations, in the
Vicimty of Frankfort. See, e.g., Document Request Nos. 4 (air quality), 5-6 (noisc), 8-9
(traffic and safety), 10 (air quality, noise, traffic and safety), 11 (impacts on environment

and human health and welfare generally).' Those subjects, while having no beanng on

! In addition, Document Request No 7 sceks documents regarding potential impacts “on the
economic, market, acsthetic, or other values of properties™ near the rail line “in the vicimty of
Frankfort or elsewherc ™ The impact of the ] ransaction on property values is not relevant either
to the Board’s decision under 49 U.S.C, § 11324(d) or to the environmental analysis of the
Transaction which the Board 1s conducting pursuant to NEPA,



the factors relevant to the Board’s decision to approve or disapprove the Application, are
ones which, pursuant to NEPA, the Board will ¢valuatc under 1ts environmental review
process

Unlike the Board’s procedures for “consideration of substantive transportation
issucs, where litigants use discovery to develop an adequate evidentiary record and [t.hc.
Board] render]s] a decision based on the parties” presentations,” /Il Cent R R. -
Construction & Operation Exemption — In E. Baton Rouge Parish, LA, STB Finance
Docket No. 33877, slip op. at 2 (STB served Aug. 21, 2001) (“East Baton Rouge™). the
Board’s environmental review process is “an informal one,” CSX Corp — Control &
Operating Leases/Agreements — Conrail Inc., STB Finance Docket No. 33388, Decision
No. 83, slip op at 2 n.3 (STB served May 27, 1998) (“Conrail Decision 83™), in which the
Board’s Section of Environmental Analysis (“SEA™) “prepares an independent
environmental review of those . . . proposals for which an environmental review is
required by NEPA,” East Baton Rouge, slip op. at 2 *

Thus, in the environmental review process, SEA -- rather than partics to the

proceeding -- takes the 1mtiative in developing the record on which the Board will decide

* As the Board has explained, in its Scoping Notice 1n this procceding;

I'he Board will review the proposed transaction through two parallel but distinct
processes (1) the cconomuc process that examines the competitive, transportation, and
cconomic tmplications of the acquisition on the national rail system, and (2) the
environmental process conducted by SEA that assesses the potential environmental
effects of the proposed acquisition on the human and natural environment through
preparation of an EIS  Intercsted persons may participate in either, or both, processes,
but 1f interests are focused on potential impacts on communities, including grade crossing
safety, air emissions, emergency vehicle access, noise, vibration, and other similar
environmental 1ssues, then the appropriate forum is SEA's environmental revicw process

Notice of Intent to Prepare an Environmental Impact Statement, ship op at 3 (STB served Dec.
21, 2007) (*Scoping Notice™), 72 F.R. 72819, 72820 (2007).



environmental questions ansing under NEPA.} This fact, however, docs not mean that
parties - be they private individuals, railroads, other businesses, or statc or municipal
governments, such as Frankfort -- are left without influence on the environmental review
process. On the contrary, “[tJhe environmental review process is a fluid and open one
that encourages the broadest possible partictpation by the public throughout the process.”
Conrail Decision 83, slip op. at 2. In the Board’s Scoping Notice, the Board declared its
intention “to give all interested persens the opportunity to actively participate in the
forthcoming environmental review,™ and to that end provided a generous 42-day
comment period in which “[a]ll interested agencies, organizations, communities, and
members of the public™ are invited to comment to SEA on “the range of issues that
should be examined and assessed in the [environmental impact statement (“EIS™)].”
Scoping Notice at 2, 4. If Frankfort (or any other interested party) believes there are
particular items of information that SEA needs to take into account 1n revicwing the
environmental impacts of the Transaction, 1t should take advantage of the current
comment penod (which ends February 1, 2008) to request that SEA inquire into those
matters.

SEA intends, on the basis of the comments it reccives by February 1, to issuc a
Final Scope of Study 1dentifying the environmental 1ssues and concerns 1t will address 1n
its Draft Environmental Impact Statement (“DEIS™). Scoping Notice at 4 Under
applicable Council of Environmental Quality (“CEQ") regulations, that DEIS must, to the

fullest extent possible, provide a detailed statement of the environmental impacts of the

* I'hese pnmanly relate to whether, 1f the Board approves the Transaction, mitigation of
environmental impacts should be ordered by the Board as a condition of that approval, and if so,
what that mtigation should be.



proposed Transaction, of any unavoidable environmental effccts that would result if the
Transaction were implemented, of alternatives to the Transaction, and of all other
information required by NEPA to be included in a final environmental impact statcment
(“FEIS™). 42 US.C. § 4332(2)(c); 40 C.F R. § 1502.9. Thc DEIS will also include
SEA’s preliminary recommendations for mitigation of adverse environmental impacts
from the Transaction. Scoping Notice at 4. After issuing the DEIS, SEA will provide a
45-day period for public comments on DEIS. If Frankfort believes that in preparing the
DEIS SEA failed to inquire sufficiently about or take account of particular subjects
necessary to evaluate the environmental impacts of the Transaction adequately, 1t will
have the opportunity at that time to urge SEA to remedy the perceived deficiencies in its
analysis.

SEA will then prepare and issuc its FEIS, which will address the public’s
comments on the DEIS, which may include such additional environmental analysis as 1t
believes necessary to satisfy the requirements of NEPA. Jd The Board in tumn will take
thc DEIS and FEIS, including all comments from the public on environmental 1ssucs and
SEA’s environmental analysis and recommendations for mitigation, into account in
making 1ts final decision on the Transaction.

In taking these steps, which include repeated and extensive opportunities for
comments from Frankfort and other interested parties, SEA amply demonstrates its
compliance with CEQ’s policy that agencies “[m]ake diligent efforts to involve the public
in. . . implementing their NEPA procedures.” 40 C.F.R. § 1506.6(a). Following thosc
procedures is therefore the appropriate way for Frankfort to ensure that the Board takes

into account its concerns about “potential impacts on communities, including grade



crossing safcty, air emissions, emergency vehicle access, noise, vibration, and other
similar environmental issues.” Scoping Notice at 3.

The Board's legal position in these cases that discovery is not available to address
issues covered 1n 1ts environmental review process is also consistent with pnor Board
authority;* with the Board's extensive - and mstructive -- Environmental Policy
overview, issued shortly before the Jllinois Central decision, of how environmental
review under NEPA works in cases where (as here) an independent, third-party
contractor is rctamed:” and with the positions of other agencies.ﬁ

Nowhere does the Board’s Environmental Policy statement, or its rules
conceming environmental issues, indicate or even imply that discovery is a neccssary,
appropnate or even permissible part of this process, or that individual litigants can
become private attormeys general and shadow or supplement SEA 1n its information-
gathering and assessment functions. Quite to the contrary, it 13 SEA that 15 responsible
for performing an independent, comprehensive environmental review and analysis.
Public participation 1s plainly an essential key to environmental review under NEPA, and
Frankfort is, of course, free to participate in that public phase as its interests may warrant.

What Frankfort may not do is arrogate to itself a significant part of SEA’s role in

4 See Burlington N, Santa Fe Corp — Control — Washington Cent R R, STB Finance Docket No
32974 (STB served Sept. 20, 1996) (Board denied municipality’s request for discovery
concerning traffic effects of action for which Board approval had been sought (construction of a
new line), because that subject was being examined by SEA as part of ecnvironmental assessment
under way in that matter).

3 Policy Statement on Use of Third-Party Contracting in Preparation of Environmental
Documentation, 5 S.T.B. 467 (2001) (“Environmental Policy™).

§ See, e g, Alcoa Power Generating Inc , 121 FERC ] 61279 (Dec. 20, 2007); Transcontnental
Gas Pipe Line Corp., 119 FERC q 61039 (Apr. 12, 2007), order on reh’g, 120 FERC § 61181
(Aug 23, 2007). As explained by EPA, an agency with preeminent environmental expertise, the
public has a role “particularly during scoping™ in the NEPA process. See

http //www cpa.gov/icomphance/hasics/nepa.html.



conducting and overseeing the cnvironmental revicw. “NEPA mandates a process rather
than a result,” 5 S_T.B. at 479. and that process does not include third-party discovery.

Here, Frankfort's Discovery Requests relate to its intcrests concerning trafTic and
other environmental effects lha} are plainly subjects of the NEPA/EIS environmental
process that the Board 1s undertaking. Frankfort’s Discovery Requests are not focused on
the transportation or competition 1ssues that are the subject of the control proceeding
itself for which discovery is authonized. Moreover, as noted, the Board's issuance of its
Scoping Notice in this proceeding on December 21, the same day that Frankfort served
its Discovery Requests,’ makes clear that Frankfort will have an adequate opportumty in
the EIS process to address the traffic and other environmental effects that concern it.
This fact underscores the inappropriateness of the great bulk of Frankfort's Discovery
Requests.

Frankfort has propounded burdensome Discovery Requests that are overly broad
even for a mayor proceeding, and isufficiently focused to assist the Board and the parties
to the proceeding in assessing the competitive effects of the Transaction. They include
not only broad document requests, but information evidently sought as a basis for
depositions of persons “most knowlcdgeable™ about nearly a score of separate
cnvironmental subjects

Frankfort’s continued pursuit of these wide-ranging requests suggests that onc

‘ ~

purpose is to burden Applicants (and hence the Board) with time-consuming discovery

that could (1) delay the approval process, (2) put pressure on Applicants to change their

? While Frankfort and its counscl may not have been aware of the Scoping Notice when they
served its discovery requests, Frankfort has not withdrawn or hmited its requests in light of that
Notice, nor of CN’s Responses and Objections (served Jan 3, 2008) to the similarly flawed and
overrcaching Village of Barrington requests



proposed plans. (3) burden or delay the Board’s approval of the Transaction such that the
deadline for the partics to close cannot be met, and/or (4) lead either the Sellcr or CN to
decide not to close and finalize the Transaction becausc of the added risks, uncertainties,
and likely costs *

In short, even though Frankfort is not entitled to it, CN is open to reasonable
discovery. It must, however, largely oppose Frankfort’s broad, burdensome, and legally
unsupported fishing expedition.

APPLICANTS’ GENERAL RESPONSES

The following general responses are made with respect to all of the interrogatornies
and requests.

1. Applicants are in good faith completing reasonable searches for
information and/or documents responsive to some of the requests or parts thereof. Where
documents are being produced CN will do so by placing copies m its depository, subject
to these objections.

2. ‘Where objections are made, Applicants are willing to discuss searching for
and producing information or documents covered by a more limited interrogatory or
request taking into account. (1) the stated objections; (ii) related matters such as the
breadth of the rcquests; (i1i) the availability of extensive information 1n the Application

and Applicants’ work papers; (iv) the competitive sensitivity of the information or

® That purpose 1s also suggested by the timing of Frankfort’s requests Frankfort had weeks to
prepare 1ts burdensome Discovery Requests after the Application was filed on October 30, 2007.
However, ncither Frankfort nor its counsel has examined CN’s work papers, and Frankfort could
have served its requests immediately afier the Board’s Decision No. 2 on November 26, 2007,
accepting CN's Application and allowing discovery to proceed Yet 1t did not do so until more
than three wecks later (Friday, December 21), only days before the Chnistmas holiday period, so
that CN’s nominal time to respond mncluded two weekends and three federal holidays, such that it
had only 10-11 working days to develop a response in a hohday penod traditionally honored in
the rail industry



documents requested; (v) the substantial burdens of searching for, locating and providing
the information and documents requested 1f they exist and can be readily located; and (vi)
the lack of any substantial relevance to thc Board'’s control deciston concerning
competition and related 1ssues for much of the information or documents sought.

3. Production of information or documents does not necessanly imply that
they are relevant to this proceeding, and 1s not to be construed as waiving any appropnate
objcction.

4. Because all of the documents or information that might be viewed as
responsive to the Discovery Requests may not yet have been tocated and identified,
Applicants rescrve the nght to assert further objections as appropriatc and to supplement
the objections and responses stated herein.

5. In line with past practice 1n control cascs, Applicants have not secured
verifications for the answers to interrogatones herein. Applicants are prepared to discuss
the matter if 1t 1s of concern with respect to any particular answer.

APPLICANTS’ PARTICULAR OBJECTIONS

In addition to the objections stated above, the following general objections arc_
made with respect to all of the interrogatories and document requests, as appropriate.

1. Frankfort’s interrogatories do not themselves scck information about the
proposed Transaction or its effccts on competition, transportation, or other matters
Rather they seek 1dentification of individuals “most knowledgeable” about a widc range
of subjects normally addressed 1n the EIS process. Such information 1s typically sought
in discovery to 1dentify potential candidates for depositions and has no other apparent

relevance. Howevcr, as noted above, Frankfort 15 not entitled to take such depositions in
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conncction with 1ssues addressed 1n the EIS process Additional specific objections are
stated below and may be notcd at the begmning of the response to cach interrogatory or
request.

2. Applicants object to the Discovery Requests insofar as they scek to usc the
Board's formal discovery process to obtain information that is outside the scope of this
procecding 1n that it is unrelated to, and 15 not reasonably calculated to lead to the
discovery of adrmssible evidence regarding, the only relevant subjects, i.e , the likelihood
that the Transaction would lead to substantial lessemng of competition, creation of a
monopoly, or restraint of trade in surface freight transportation in any region of the U.S ,
and 1ts effect on the public interest in meeting significant transportation needs.

3 Applicants object insofar as the Discovery Requests seck information in a
form not maintained by Applicants in the regular course of business or not readily
available in the form requested, on the ground that such documents or information could
only be developed, if at all, through special studies, which the Board does not ordinarily -
require and which Applicants object to performing.

4, Applicants objcct insofar as the Discovery Requests scek the production of
documents or information that includes confidential or sensitive commercial information,
ncluding information subjcct to disclosure restrictions imposed by law, 1n other
proceedings, or by contractual obhigation 1o third parties, and that is of msufficient
matceriality to warrant production here even under the Board’s protective order. In some
cases Applicants may redact confidential information that 1s not itself to be produced
(e.g , on relevance or other grounds) but 1s in a document contaimng information that 1s

within the scope of production being made.



5. Applicants object insofar as the Discovery Requests are overbroad and
unduly burdensome 1n seeking documents or information prepared 1n the routine course
of day-to-day business, as opposed to studies, reports, analyses and the hke.

6 Applicants object insofar as the Discovery Requests seek production of
documents prepared in conncction with, or information relating to, possible settlement of
this or any other matter or controversy.

7. Applicants object insofar as the Discovery Requests seek the production of
rcadily available public documents or information, including but not limited to
documents in pubhic files at the STB, the Securities and Exchange Commission, a court,
or any other government entity, or that have appcarcd 1n newspapers. professional
journals, internet sites, or other public media.

8 Applicants object insofar as the Discovery Requests seck the production of
information or documents that are reasonably obtainable by Frankfort from its own files
or are otherwise in its possession, custody or control

9. Applicants object insofar as the Discovery Requests are vague and
ambiguous, or are unduly broad and burdcnsomc in that they seek information regarding
plans that arc in progress, ongoing, or otherwise not complete.

10.  Applicants object to the Discovery Requests, insofar as they seek “any™ or
“all” information “relating to™ a subject, as being unreasonably broad and burdensome.

11.  Applicants object to Defimtion and Instruction 6 insofar as 1t seeks to
apply the Federal Rules of Civil Procedure concerning discovery in federal courts to the
scope of document production in an STB proceeding that is subject to the rules of the

STB. See 49 C.F.R. § 1114.30(a)(1).
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12.  Many of Frankfort's requests are framed in terms of “the Village of
Frankfort™ or “the vicinity of the Village of Frankfort,” defined in Definition and
Instruction 13 (apparently solely for these discovery requests) as “the gcographic area
that includes (a) the Village of Frankfort, Illinois, and (b) the area extending along the
cxisting or proposed rail line(s) and siding(s) or associated nghts-of-way for three miles
from the outer boundaries of the Village of Frankfort, 1L and onc mile on either side of
such right-of-way.” Applicants’ analyses and othcr documents that might be embraced
by the broad terms of Frankfort’s requests would not likely be framed in those terms, but
rather would likely use other descriptors such as railroad mileposts and other designations _
that would not necessarily correspond to Frankfort’s idiosyncratic definition. This means
that time-consuming and burdensome review and analysis may be required to determine
whether particular documents might be responsive. This central definttion is made
particularly problematic by the fact that the boundanes of Frankfort are irregular, making
it especially difficult to know what is encompassed by the defined “vicinity of the Village
of Irankfort.” Such a defimtion makes searching for documents referring to or involving
that area an unreasonably burdensome task, particularly gaven the schedule and the fact
that the types of environmental effects the requests seek to address are alrcady being
explored through the Board’s environmental process.

13.  Unless otherwise indicated, CN will respond with respect to the period
from October 1, 2005, to the date of the filing of the Application, October 30, 2007,

14.  Applicants object insofar as the Discovery Requests seek the production of
information subject to the attorney-client pnvilege, the work product doctrine and/or the

Jjoint or common 1nterest privilege.
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DOCUMENT REQUESTS

Document Request No. 1

All documents that identify, discuss, or include projections or estimates of rail traffic in
the vicimty of Frankfort, for any time period subsequent to that specifically addressed by
Attachment A-2 to Exhibit 15 to the Application, including but not limited to (a) the
number, length, speed, timing, and frequency of trains, (b) gross tonnage, (c) net tonnage,
(d) the amount of time trains will spend on sidings and lines at one or more grade
crossings, and amount of time of stoppage of motor vehicle, bicycle, and pedestrian
traffic at cach grade crossing, and (e) the proportion of trains that will need to pull over
onto a siding in or through the vicinity of Frankfort

Response
Without waiving any objections, and subject to any specific objections and the
Gencral Responses and General Objections stated above, Applicants respond as follows:
See Application, Applicants® work papers, and Applicants’ Safety Integration
Plan (“SIP™) which has been placed in Applicants’ depository. The rcquested
information about projected or estimated rail traffic 1s insufficiently rclevant to proper
subjects of discovery, if at all, to warrant the burden of responding further.

Document Request No, 2

All documents that identify, discuss, or include a schedule, or projected or estimated
schedule, of rail traffic in the vicinity of Frankfort.

Response
Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:
Current schedules of EJ&E trains moving 1n the vicinity of Frankfort are in the
Applicants’ depository as work papers (CN/EJEW 5 CO 151-52). Applicants’ trains do
not currently run through Frankfort. CN has not created a post-implementation schedule,

but further information regarding train details 1s available in the work papers. See
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CN/EJEW 5 CO 100003, EJE_STB_OpPlan.mdb, tbl_TSP_X1, tbl_X1_Trains_via EJE,
and other tables in the EJE_STB_OpPlan.mdb database. These work papers show which
tramns arc projccted to operate daily as scheduled trains, and which as bulk or unit trains.

Document Request No. 3

All documents that 1dentify, discuss, or include upgrades or improvements made during
the past three years to the railroad tracks and crossings 1n the vicinity of Frankfort,
including the nature, dates and costs thereof.

Response

The requested information about prior improvements, which would have been
made by parties other than Applicants, is insufficiently rclevant, if at all, to warrant the
burden of responding,.

Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:

No documents are being produced.

Document Request No. 4

All documents that identify, discuss, or include projections, estimates, or cvaluations of
the nature, extent, quantity, frequency, aenal distnibution, and dispersion of air pollutants
cmitted or released from locomotives and open rolling stock, mcluding but not hmited to
projections or estimates of locomotives in motion or 1dling, and from motor vehicles
waiting to cross any grade crossing, in the vicinity of Frankfort, for any time penod.

Response
Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:
No documents are being produced.

Document Request No. 5

Al documents that identify, discuss, or include measurements, projections, estimates, or
evaluations of the nature, extent, quantity, decibel level, 24-hour Average Day-Night
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Sound Level (“DNL" or “Ldn™), intensity, frequency, aerial distribution, and dispersion
of noise (including but not limited to wayside noise—locomotive engine and wheel/rail
noise—and horn noise)} generated by or resulting from (a) trains in motion or 1dling, (b)
noisc from rail line, siding. and right-of-way construction, rehabilitation, and
maintenance, (c) vibration gencrated by or resulting from any of the foregoing, and (d)
synergies of any of the forcgoing, in the vicimity of Frankfort, for any time penod.

Respense
Without waiving any objcctions, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:
No documents are being produced.

Document Request No. 6

All documents that identify, discuss, or include mcasurements, projections, estimates, or
evaluations of noise sensitive receptors that potentially would be exposed to noise
referenced in Request No. 5 above, the DNL and Ldn levels thereof, and the underlying
assumptions, methodologes, formulas, data, calculations, projections, estimates, and
mghttime penaity of such DNL or Ldn levels and any other noisc levels, in the vicinity of
Frankfort, for any time period.

Response
Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Apphicants respond as follows:
No documents are being produced.

Document Request No. 7

All documents that 1dentify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential impacts of the transactions and
estimated increased rail traffic envisaged in this proceeding (including all the sub-
numbers thereof) on the economic, market, aesthetic, or other values of properties
abutting or located within one mile of the rail line, siding, and nght-of-way, in the
vicinity of Frankfort or elsewhere.

Response

Document Request No. 7 is vague and unrcasonably burdensome in sceking

documents regarding potential impacts “on the economic, market, acsthetic, or other
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values of properties™ near the rail line “in the vicimty of Frankfort or elsewhere.” The
impact of the Transaction on property values is not relevant either to the Board's decision
under 49 U.S.C. § 11324(d) or to the environmental analysis of the Transaction which the
Board is conducting pursuant to NEPA.
Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:
No documents are being produced.

Document Request No. 8

All documents that 1dentify, discuss, or otherwise relate to traffic or other safety 1ssues
rclating to the vicimty of Frankfort, including grade crossings and grade separations, for
any time period.

Response
Without warving any objections, and subjcct to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:
No documents are being produced.

Document Request No. 9

AH documents that identify, discuss, or include projections or estimates of motor vehicle,
bicycle, or pedestrian traffic in the vicinity of Frankfort, including but not limited to (a)
projections or estimates of the number and frequency of motor vehicles, bicycles, and
pedestrians crossing and/or waiting to cross any grade crossing in the vicinity of

> Frankfort, for any tume period, and (b) the length of time waiting to cross the existing or
proposed railroad tracks in the vicinity of Frankfort.

Response
Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:

No documents are being produced.
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Document Request No. 10

All documents that 1dentify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential impacts on the environment of the
emissions or releases referred to in Request No. 4 above, the noise referred to in Request

Nos. 5 and 6 above, or the projected or estimated rail traffic in or through the vicmity of
Frankfort referred to 1n Request No. 1 and 2 above.

Response
Without waiving any objcctions, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:
No documents are being produced.

Document Request No. 11

All documents that 1dentify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential impacts on human health or
welfare of thc cmissions or releases referred to 1n Request No. 4 above, the noise referred
to in Requests No. 5 and 6 above, or the projected or estimated rail traffic in or through
the vicinity of Frankfort referred to in Requests No. 1 and 2 above.

Response
Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows*
No documents are being produced.

Document Reguest No. 12

All documents that identify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential measures to mitigate the potential
impacts referred to in Requests No. 1 through 11 above.

Response
Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:

’
1

" No documents are being produced.
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Document Request No. 13

All documents that 1dentify, discuss, or include any projection or estimate of the costs of
mecasures to mitigate the potential impacts referred to 1n Request No. 12 above.

Response
Without waiving any objcctions, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:
No documents are being produced.

Document Request No. 14

All documents that identify, discuss, or describe any staging areas, storage yards, security
facilities, and other infrastructure and facilities anticipated or needed to support (a) the
rail hine and sidings that would be constructed, maintained or operated in or through the
vicinity of Frankfort, at any time, and (b) the infrastructure and facilities needed to be
modified, closed, or removed to support the rail hine and sidings or the construction and
operation thereof, in or through the vicimty of Frankfort, at any time.

Responsc
Without waiving any objcctions, and subject to any specific objections and the
General Responses and General Objcctions stated above, Apphicants respond as follows:
No documents are being produced.

Deocument Request No. 15

All documents that identify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential impacts to the environment or
human health or welfare of the construction, operation, modification, closure, or removal
of the infrastructure and facilities referred to in Request No. 14 above, and potential
measurcs to mitigate such impacts.

Response
Without waiving any objections, and subject to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:

No documents are being produced.
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Document Request No. 16

All documents created 1n the five years preceding the date of your response that identify,
discuss, or include any information, study, data, correspondence, or memorandum
relating to potential measures taken, implemented, or promised by, or imposed upon,
Applicants to mutigate potential or actual 1mpacts of increascd rail traffic in situations or
proceedings other than the instant proceeding.

Response

The request is objcctionable msofar as 1t may call for documents subject to the
seftlement privilege.

The request is objectionable insofar as it seeks information relating to “situations
or proccedings other than the instant proceeding” on grounds of burden and lack of
rclevance.

Without waiving any objections, and subject to any specific objections and the
Gencral Responscs and General Objections stated above, Applicants respond as follows:

No documents are being produced.

Document Reguest No. 17

All documents that identify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential measures taken or to be taken,
implemented or to be implemented, promised by. requested of, agreed to by, or imposed
upon. Applicants or any rclated cntity to mitigate, or related to, potential or actual
impacts of increased rail traffic in connection with the Application or the instant
proceeding.

Response
Without waiving any objections, and subject to any specific objections and the
Gencral Responses and General Objections stated above, Applicants respond as follows:

No documents are being produced.
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Document Request No. 18

All documents that identify, discuss, or include any projection or estimate of the costs of
measures referred to in Request No. 17 above.

Response
Without waiving any objections, and subjcct to any specific objections and the
General Responses and General Objections stated above, Applicants respond as follows:
No documents are bemng produced.
INTERROGATORIES

Interrogatory No. 1

Identify the individual employee or agent of respondent most knowledgeable about
projections or estimates of rail traffic in the vicimty of Frankfort, including but not
Iimited to (a) the number, length, speed, timing, and frequency of trains, (b) gross
tonnage, (c) net tonnage, (d) the amount of time trains will spend on sidings and lines at
one or more grade crossings, and amount of time of stoppage of motor vehicle, bicycle,
and pedestnan traffic at each grade crossing, and (e) the proportion of trains that will
need to pull over onto a siding in or through the vicinity of Frankfort.

Response

The interrogatory is objectionable 1n that 1t seeks 1dentification of an individual
employec or agent knowledgeable about a spccified subject evidently for purposes of
deposing that person, but such a deposition about the stated subject is not authonzed in
this proceeding. The interrogatory 1s also objectionable insofar as 1t secks work product.

Interrogatory Ne. 2

Identify the individual ecmployce or agent of respondent most knowledgeable about any
schedule, or projected or estimated schedule, for rail traffic 1n the vicimity of Frankfort.

Response

Sce response to Interrogatory No 1.
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Interrogatory No. 3

Identify the individual employee or agent of respondent most knowledgeable about
upgrades or improvements, 1n the five years preceding your responsc to this
interrogatory, to the railroad tracks and crossings in the vicimty of Frankfort, including
the nature, dates and costs thereof,

Response

See response to Interrogatory No. 1.

Interrogatory No. 4

Identify the individual employee or agent of respondent most knowledgeable about
projections, estimates. or cvaluations of the nature, extent, quantity, frequency, aenal
distribution, and dispersion of air pollutants emitted or released from locomotives and
open rolling stock, including but not limited to projections or cstimates for locomotives 1n
motion or 1dling, and for motor vehicles waiting to cross one or more grade crossings, in
the victmty of Frankfort, for any past, present and future time period.

Response

See response to Interrogatory No. 1.

Interrogatory No. §

Identify the individual employee or agent of respondent most knowledgeable about any
measurements, projections, estimates, or evaluations of the nature, extent, quantity,
decibel level, 24-hour Average Day-Night Sound Level (“DNL” or “Ldn™), intensity,
frequency, aerial distribution, and dispersion of noise (including but not limited to
wayside noisc—Ilocomotive engines and wheel/rail noisc—and homn noise) generated by
or resulting from (a) trains in motion or 1dling, (b) noisc from rail line, siding, and nght-
of-way construction, rehabulitation, and maintenance, (c) vibration generated by or
resulting from any of the foregoing, and (d) synergtes of any of the foregoing, in the
vicinity of Frankfort, for any time period.

Response

See response to Interrogatory No. 1.

Interrogatory No. 6

Ident:ify the individual employee or agent of respondent most knowledgcable about any
measurements, projections, estimates, or evaluations of noise sensitive receptors that
potentially would be exposed to noisc referenced 1n Interrogatory No. 5 above, the DNL
and Ldn levels thereof, and the underlying assumptions, methodologics, formulas, data,
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calculations, projections, estimates, and nighttime penalty of such DNL or Ldn levels and
any other noise levels, 1n the vicimty of Frankfort, for any time penod.

Response

Sec response to Interrogatory No. 1.

Interrogatory No. 7

Identify the individual employec or agent of respondent most knowledgeable about any
information, study, data, correspondence, or memorandum relating to potential impacts of
the transactions and estimated increased rail traffic envisaged in this proceeding
{including all the sub-numbers thereof) on the economic, market, aesthetic, or other
values of properties abutting or Jocated within onc mile of the rail line, siding, and night-
of-way, in the vicinity of Frankfort or elsewhcere.

Response

See response to Interrogatory No. 1.

Interrogatory No. 8

Identify the individual employee or agent of respondent most knowledgcable about traffic
or other safety 1ssucs relating to the vicinity of Frankfort, including grade crossings and
grade separations, for any time period.

Response

See response to Interrogatory No. 1.

Interrogatory No. 9

Identify the individual employee or agent of respondent most knowledgeable about any
projections or estimates of motor vehicle, bicycle, or pedestrian traffic 1n the vicinity of
Frankfort, including but not limited to (a) projections or estimates of the number and
frequency of motor vehicles, bicycles, and pedestrians crossing and/or waiting to cross
any grade crossing in the vicimty of T'rankfort, for any time period, and (b) the length of
time waiting to cross the existing or proposed railroad tracks in the vicinity of Frankfort.

Response

Sec response to Interrogatory No. 1.
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Interrogatory No. 10

Identfy the individual employee or agent of respondent most knowledgeable about any
information, study, data, correspondence, or memorandum relating to potential impacts
on the environment of the emissions or releases referred to in Intcrrogatory No 4 above,
the noise referred to in Intcrrogatory Nos. 5 and 6 above, or the projected or estimated
rail traffic in or through the vicinity of Frankfort referred to in Intcrrogatory Nos. 1 and 2
above.

Responsc

See response 1o Interrogatory No. 1.

Interrogatory No. 11

Identify the individual employee or agent of respondent most knowledgeable about any
information, study, data, correspondence, or memorandum relating to potential impacts
on human health or welfare of the emissions or releases referred to in Interrogatory No. 4
above, the noise referred to in Interrogatory Nos. 5 and 6 above, or the projected or
estimated rail traffic i or through the vicinity of Frankfort referred to in Interrogatory
Nos. | and 2 above.

Response

See response to Interrogatory No. 1.

Interrogatory No. 12

Identify the individual employee or agent of respondent most knowledgeable about
information, study, data, correspondence, or memorandum relating to potential measures
to mitigate the potential impacts referred to 1n Interrogatory Nos. 1 through 11 above.
Response

See response to Interrogatory No. 1.

Interrogatory No. 13

Identify the individual employee or agent of respondent most knowledgeable about
projection or estimate of the costs of measurcs to mitigate the potential impacts referred
to n Interrogatory No. 12 above,

Response

See response to Interrogatory No. 1.



Interrogatory No. 14

ldentify the individual employee or agent of respondent most knowledgeable about (a)
staging arcas, storage yards, secunty facilitics, and other infrastructure and facilities
anticipated or nccded to support the rail line and sidings that would be constructed,
maintained or operated in or through the vicinty of Frankfort, at any time, and (b) the
infrastructure and facilities necded to be modified, closed, or removed to support the rail
linc and sidings or the construction and opcration thereof;, in or through the vicimty of
Frankfort, at any time.

Response

See response to Interrogatory No. 1.

Interrogatory No, 15

Identify the individual cmployce or agent of respondent most knowledgeable about
information, study, data, correspondence, or memorandum relating to potential impacts to
the environment or human health or welfare of the construction, operation, modification,
closure, or removal of the infrastructure and facilities referred to in Interrogatory No. 14
above, and potential measures to mitigate such impacts.

Response

See response to Interrogatory No. 1.

Interrogatory No. 16

Identify the individual employee or agent of respondent most knowledgeable about
information, study, data, correspondence, or memorandum relating to potential measures
taken, implemented, or promised by, or imposed upon, Applicants to mitigate potential or
actual impacts of increased rail traffic 1n situations or proceedings (other than the instant
proceeding) that were pending at any time duning the five years preceding the date of
your response.

Response

Sce response to Interrogatory No. 1.

Interrogatory No. 17

Identify the individual employee or agent of respondent most knowledgeable about
information, study, data, correspondence, or memorandum relating to potential measures
taken or to be taken, implemented or to be implemented, promised by, requested of,
agreed to by, or imposed upon, Applicants or any related entity to mitigate, or related to,
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potential or actual impacts of increased rail traffic in connection with the Application or
this procecding.

Response

Sce response to Interrogatory No. 1.

Interrogatory No. 18

Identify the individual employee or agent of respondent most knowledgeable about
projection or cstimatc of the costs of measures referred to in Interrogatory No. 17 above.

Response

See response to Interrogatory No. 1.

Interrogatorv No. 19

Identify each individual and orgamzation that created, contributed to, reviewed,
commented on, edited, or approved each of the responses to the foregoing,.

Response

See response to Interrogatory No. 1. The intcrrogatory 1s also objectionable
insofar as it seeks information protected by the attorney chient and/or work product
privilege, and the information sought is not relevant to any issue that 1s a proper subject
of discovery in this proceeding,
Interropatory No. 20

Ident:ify each individual and organization that created, contributed to, reviewed,
commented on, edited, or approved cach document responsive to Frankfort’s First
Request for Production of Documents.

Response

Sce response to Intcrrogatory Nos. 1 and 19



Scan Finn

CANADIAN NATIONAL RAILWAY
COMPANY

P.O Box 8100

Montréal, QC H3B 2M9

(514) 399-5430

Theodore K. Kalick

CANADIAN NATIONAL RAILWAY
COMPANY

Suite 500 North Building

601 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(202) 347-7840

Respectfully submutted,

G2k

Paul A. Cunningham

David A. Hirsh

James M. Guimivan

HARKINS CUNNINGHAM LLP
1700 K Street. N.W., Suite 400
Washington, D.C. 20006-3804
(202) 973-7600

Counsel for Canadian National Railway Company
and Grand Trunk Corporation

January 8, 2008
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CERTIFICATE OF SERVICE
1 cerufy that | have, this 8" day of January, 2008, served the foregoing
Applicants’ Responses and Objections to the Village of Frankfort’s First Discovery
Requests by causing a copy to be sent by first-class mail, postage prepaid, or by a morc

expeditious method of delivery, to all known parties of record.

Christine Mellen



"HARKINS CUNNINGHAM LLP

Attorneys at Law

1700 K Street, N. W/
Suite 400
‘Washington, D.C. 20006-3804

pu@harkinscunninghain com
Direct Dal  (202) 973-7601 Telephone 202.973.7600
Facsumile 202,973 7610
January 24, 2008
BY HAND

Eric L. Hirschhorn

Winston & Strawn LLP

1700 K Strect, N.W,
Washington, DC 20006-3817
202.282.5700

Re: Canadian National Railway and Grand Trunk Corporation - Control —
Elgin, Joliet & Eastern West Company (STB Finance Docket No. 35087)

Dear Eric:

This is in response to your letter of January 17, 2008, secking further responses to scveral
of the discovery requests you served on behalf of the Village of Frankfort and to which
Applicants served objections by hand on January 8.

Now that we have scen Frankfort’s motion to compel responses by EJ&E, we stand even
more firmly by our legal position that Frankfort is not entitled to any such discovery, directed 1o
environmental issues to be considered in the EIS process. Nevertheless, in an attempt to
accommodate, we offer the following responses to your inquiry.

Document Request No. 1:

All documents that identify, discuss, or include projections or estimates of rail traffic in
the vicinity of Frankfort, for any time period subsequent to that specifically addressed by
Atftachment A-2 to Exhibit 15 to the Application, including but not limited to (a) the
number, length, speed, timing, and frequency of trains, (b) gross tonnage, (c) net tonnage,
(d) the amount of time trains will spend on sidings and lines at one or more grade
crossings, and amount of time of stoppage of motor vehicle, bicycle, and pedestrian
traffic at each grade crossing, and (€) the proportion of trains that will need to pull over
onto a siding in or through the vicinity of Frankfort.

PHILADELPHIA WASHINGTON
www.harkinscanningham.com



HARKINS CUNNINGHAM LLPD

Attorneys at Law

Eric L Hirschhorn
January 18, 2008
Page 2

Applicants’ further response:

Aside from thosc projections presented in the Application, Applicants have not made
definitive projections or estimates for time periods afier those addresscd in Attachment A.2 to
Exhibit 15 to the Apphcation conceming the factors identified, i e , “(a) the number, length,
speed, timing, and frequency of trains, (b) gross tonnage, (c) net tonnage, (d) thc amount of time
trains will spend on sidings and lines at one or more grade crossings. and amount of time of
stoppage of motor vehicle, bicycle, and pedestrian traffic at each grade crossing, and () the

proportion of trains that will necd to pull over onto a siding in or through the vicinity of
Frankfort.”

Document Request No. 14:

All documents that identify, discuss, or describe any staging areas, storage yards, sccurity
facilities, and other infrastructure and facilities anticipated or nceded to support (a) the
rail line and sidings that would be constructed, maintaincd or operated in or through the
vicinity of Frankfort, at any time, and (b) the infrastructurc and facilities needed to be
modified, closed, or removed to support the rail linc and sidings or the construction and
operation thereof, in or through the vicinity of Frankfort, at any time.

Applicants’ further response:

Applicants do not contemplate that any staging arcas, storage yards, security facilities, or
other infrastructure and facilities would be needed to support the rail line and sidings that would
be constructed, maintained or opcrated in or through the vicinity of Frankfort, or that
infrastructure or facilities would need to be modified, closed, or removed to support such rail line
and sidings or the construction and operation thereof. Nor do Applicants have any plan to
construct such areas, yards, or facilitics.

Document Request No. 17:

All documents that identify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential measures taken or to be taken,
implemented or to be implementcd, promised by, requested of, agreed to by, or imposed
upon, Applicants or any related entity o mitigate, or related to, potential or actual

impacts of increased rail traffic in connection with the Application or the instant
proceeding.



HARKINS CUNNINGHAM LLP

Attorneys at Law

Eric L Hirschhorn
January 18, 2008
Page 3

Applicant’s further response:

Applicants are still in the process of identifying the possible need for, and assessing,
potential mitigation measures to be addressed with SEA in the EIS process.

Document Request No. 18:

All documents that identify, discuss, or include any projection or estimatc of the costs of
measures referred to in Request No. 17 above.

Applicants’ further response:
Sce response to Document Request No. 17.
Interrogatory Nos. 1, 14, 17, 18:

These call for identification of Apphcants’ “most knowledgcable” employee or agent
about the subjects addressed in the corresponding Document Request Nos. 1, 14, 17, 18,
Applicants stand by their objections. The environmental issues are not properly addressed by
having parties in the proceeding depose Applicants’ employees or agents who may have
information relevant to the environmental issues to be addressed in the EIS process. Such an
approach is fundamentally at odds with the EIS process and the central role of SEA in
identifying issucs in obtaining information related thereto, as explained in Applicants’ objections
to Frankfort’s discovery requests. CN has several teams working on this project, whose
members have different perspectives. There is no good reason to require Applicants to assume
the burden at this juncture of trying to assess “the most knowledgeable” person about some ten
separate subjects, especially while dealing with other proper discovery and with SEA and the
EIS process.

As we have discussed, CN would like to schedulc meetings with Frankfort officials at
which CN hopes the parties will be able outside the litigation context to address more
specifically and productively the potential effects of the Transaction on Frankfort, and possible
steps to mitigate those effects. We expect that in that process CN will be able to answer many, if
not all, of Frankfort’s questions about the Transaction.

Paul A. Cunningham






"HARKINS CUNNINGHAM LLP

Attorneys at Law

1700 K Street, N.W.
Swute 400

“Washington, 1).C. 20006-3804
pac@harkinscunningham com
Durect Ihal (202) 973-7601 Telephone 202.973.7600
Facsimile 202.973 7610 .

January 24, 2008

BY HAND

Eric L. Hirschhomn

Winston & Strawn LLP

1700 K Street, N.W.
Washington, DC 20006-3817
202 282.5700

Re:  Canadian National Railway and Grand Trunk Corporation — Control -
Elgin, Jolict & Eastern West Company (STB Finance Docket No. 35087)

Dear Eric:

This is in response to your letter of January 17, 2008, seeking further responses to several
of the discovery requests you served on behalf of the Village of Frankfort and to which
Applicants served objections by hand on January 8.

Now that we have seen Frankfort’s motion to compel responses by EJ&E, we stand even
more firmly by our legal position that Frankfort is not entitled to any such discovery, directed to
environmental issues to be considcred in the EIS process. Nevertheless, in an attempt to
accommodate, we offer the following responses to your inquiry.

Document Request No. 1:

All documents that identify, discuss, or include projections or estimates of rail traffic in
the vicinity of Frankfort, for any time period subsequent to that specifically addressed by
Attachment A-2 to Exhibit 15 to the Application, including but not limited to (a) the
number, length, speed, timing, and frequency of trains, (b) gross tonnage, (c) net tonnage,
(d) the amount of time trains will spend on sidings and lines at one or more grade
crossings, and amount of time of sioppage of motor vehicle, bicycle, and pedestrian
traffic at each grade crossing, and (¢) the proportion of trains that will need to pull over
onto a siding in or through the vicinity of Frankfort.

PHILADELPHIA WASHINGTON
www.harkinscunningham com



HARKINS CUNNINGHAM LLP

Attorneys at Law

Eric L Hirschhorn
January 18, 2008
Page 2

Applicants’ further response:

Aside from those projections presented in the Application, Applicants have not made
dcfinitive projections or estimates for time periods after those addressed in Attachment A.2 to
Exhibit 15 to the Application concerning the factors identified, i e , “(2) the number, length,
speed, timing, and frequency of trains, (b) gross tonnage, (c) net tonnage, (d) thc amount of time
trains will spend on sidings and lincs at one or more grade crossings, and amount of time of
stoppage of motor vchicle, bicycle, and pedestrian traffic at cach grade crossing, and () the
proportion of trains that will need to pull over onto a siding in or through the vicinity of
Frankfort.”

Document Request No. 14;

All documents that identify, discuss, or describe any staging areas, storage yards, security
facilitics, and other infrastructure and facilitics anticipated or nceded to support (a) the
rail line and sidings that would be constructed, maintained or operated in or through the
vicinity of Frankfort, at any time, and (b) the infrastructure and facilities nceded to be
modified, closed, or removed to support the rail line and sidings or the construction and
operation thereof, in or through the vicinity of Frankfort, at any time.

Applicants’ further response:

Applicants do not contemplate that any staging areas, storage yards, security facilities, or
other infrastructure and facilities would be needed to support the rail line and sidings that would
be constructed, maintained or opcrated in or through the vicinity of Frankfort, or that
infrastructure or factlities would need to be modified, closed, or removed to support such rail line
and sidings or the construction and operation thereof. Nor do Applicants have any plan to
construct such areas, yards, or facilitics.

Document Request No. 17:

All documents that identify, discuss, or include any information, study, data,
correspondence, or memorandum relating to potential measures taken or to be taken,
implemented or to be implemented, promised by, requested of, agreed to by, or imposed
upon, Applicants or any related entity to mitigate, or related to, potential or actual
impacts of increased rail traffic in connection with the Application or the instant
proceeding.
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Applicant’s further response:

Applicants are still in the process of identifying the possible necd for, and assessing,
potential mitigation measures to be addressed with SEA in the EIS process.

Document Request No. 18:

All documents that identify, discuss, or include any projection or estimate of the costs of
measures referred to in Request No. 17 above.

Applicants’ further response:
See response to Document Request No. 17.
Interrogatory Nos. 1, 14, 17, 18:

These call for identification of Applicants’ “most knowledgeable™ employee or agent
about the subjects addressed in the corresponding Document Request Nos 1, 14, 17, 18.
Applicants stand by their objections. The environmental issues are not properly addressed by
having parties in the proceeding depose Applicants’ employecs or agents who may have
information relevant to the environmental issues to be addressed in the EIS process. Such an
approach is fundamentally at odds with the EIS process and the central role of SEA in
identifying issues in obtaining information rclated thereto, as explained in Applicants’ objections
to Frankfort’s discovery requests. CN has several teams working on this project, whose
members have differcnt perspectives. There is no good reason to require Applicants to assume
the burden at this juncture of trying to assess “the most knowledgeable™ person about some ten
separate subjects, especially while dealing with other proper discovery and with SEA and the
EIS process.

As we have discussed, CN would like to schedule meetings with Frankfort officials at
which CN hopes the parties will be able outside the litigation context to address more
specifically and productively the potential effects of the Transaction on Frankfort, and possible
steps to mitigate those effects. We expect that in that process CN will be able to answer many, if
not all, of Frankfort’s questions about the Transaction.

Paul A, Cunningham



