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BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKbT NO 35137

THE INDIANA RAIL ROAD COMPANY—TRACKAGE RIGHTS EXKMPTION-
CSX TRANSPORTATION, INC

OPPOSI I'lON OF CSX TRANSPORTA HON, INC. TO UNITED TRANSPORTATION
UNION AND BROTHER! [OOD OF LOCOMOTIVE ENGINEERS AND TRAINMEN'S

PETITION IO REVOKE

CSX Transportation, Inc. C'CSXT") opposes the Petition to Revoke (the '"Petition") filed

on June 19, 2008 by the United Transportation Union and the Brotherhood of Locomotive

Engineers and Trainmen ("Petitioneis") CSXT leque&ts that the Surface Tiansportation Board

(the "Board") deny Petitioners' icquest to revoke the Notice of Exemption thai pvimits The

Indiana Rail Road Company ("'INRD") to operate pursuant to non-exclusive limited local

trackage light;, ovci about a nine mile line of CSXT between the connection of CSXT and INRD

at Sullivan, IN, about milepost OZA 205 5, and the connection between CSXT's line and tracks

leading to the Sunrise Coal Company ("Sunrise'*) loading facility at Carlisle, IN, about CSXT

milepost OZA 214 5 (the "Line") (the "Transaction")

CSX I urges the Board not to revoke the Notice of Exemption filed by INRD simply

because it did not state that INRD is controlled by CSXT Petitioners were not mislead or

prejudiced by the Notice* nor do they claim to have been They have been long aware that CSXT

controls INRD



BACKGROUND

In 1996, CSX'I acquired a controlling stock interest in INRD's paient, Midland United

Corporation ("Midland United1') pursuant to an application granted by the Board after a public

proceeding ' INRD had been formed as in independent company in 1986 to acquire hues of the

foimei Illinois Central Railroad CSXT currently owns 85% of the common stock of Midland

United, which in turn owns 100% of the common stock of INRD Thomas 0 Hohack a founder

and President of INRD and of Midland United, owns the remaining 15% of Midland Unitod's

common stock Neither Midland United nor INRD has any outstanding or authon/.cd stock other

than the common stock At the time CSXT acquired control of INRD, it was contemplated that

INRD would remain a separate short line or regional railroad and would not be functionally

integrated into CSXT This approach has been followed and INRD retains its separate

management, engineering, opciatmg, mechanical, maiketing. and laboi relations functions

Sunrise, which is located off of a CSXT main line that runs between Chicago, 1L and

Nashville, TN, has been .selected as a source of additional coal foi two electric utility plants, one

located in Indianapolis, IN and the other located in Meiom, IN, both on the INRD. An opeiation

requiring the interchange of traffic between CSXT and INRD i& not operational 1> or cost

effective To accommodate the desire of Sunusc and the utilities foi single-line semce, INRD

sought and CSXT granted tiackagc rights to INRD over the Line Thtough the use of the

trackage iights INRD will bo able to piovide single line service fiom the Sunrise coal mine to the

electric utilities Service from Sunrise to the utilities will not depend on an inleichange between

1 CSX Cotporation and CSX Transportation, Inc,—Conn ol—The Indiana Rail Road Company,
STB Finance Docket No 32892 (STB seived November 7, 1996) (the "INRD Control
Decision")



CSXTandlNRD

INRD filed a Notice of Exemption on April 29,2008 puisuant to 49 C F R § 1180 2(d)(7)

(the "Notice") INRD clarified the Notice by a filing made on May 8,2UOS. amended the Notice

by an Amended Notice of Exemption filed on May 21, 2008, and submitted maps by Icttei dated

May 22, 2008 All of the tilings by INRD will be re I erred to as the "Notice " The Board served

a Notice of Exemption on May 15,20082 and May 22, 2008 '

Petitioner filed the Petition on June 19,2008 The majority of the Petition (pages 2-7)

summarizes of the Trackage Rights Agreement dated as of May 15,2008 (the **Agi cement")

between CSXT and INRD The Agreement is a standard CSXT uackage lights agieement that

has been used m numerous transactions As the landlord in tiackage rights transactions, CSXT

includes many provisions in a ttackage lights agreement to piotcct the specific property involved

and CSXT's entne franchise Whether the trackage lights' tenant is independent of CSXT or

controlled by CSXT, CSXT requires the same protection in its trackage rights agreements, unless

theie arc unusual circumstances, which do not exist in the Transaction I listoricnlly, tiackage

tights have been granted between commonly controlled i ail loads

Petitioners argue that the Notice is false and misleading because INRD did not state that

it is controlled by CSXT, that the false and misleading Notice is void ah initw, and that because

the Notice is void ah mitnt, it must be revoked CSX'I disagrees.

The Indiana Rail Road Company—TYatkuge Rights Exemption—(.'SXTrtm\portanont Inc,
S I'D finance Docket No 35137 (STB served May 15,2008)
3 The Indmmi Rail Road Company—Amended Trot kage Rights Exemption CSX rran&portation,
Inc, STB Finance Docket No 35137 (STB seivcd May 22,2008)



ARGUMENT

The Board has stated that

Under 49 U S C 10502(d), we may ievoke an exemption, in whole or in
pait, if regulation is necessaiy to carry out the tail tianspoiiation policy set forth
in 49 U S C 10101 We may exercise that revocation authoi ity to protect the
integrity of oui processes Minnesota Comm Ry, Inc -Trackage Exemp -BN RR
Co, 8 IC C 2d 31, 37 (1991) The party seeking icvocation has the burden of
proof, and petitions to revoke must be based on reasonable, specific concerns
demonstrating that reconsideiation of the exemption is wan an ted and thai
regulation of the proposal is necessary I&M Rail Link LLC-AcquiMtions anil
Operation Exemption-Certain Lines ofSoo line Raih oad Company d/b/a
Canadian Pacific Railway, STB Finance Docket No 33326 el al (S'l B served
Apr 2,1997), aff'dwb nom City of Otiumwa v STB, 153 F 3d 879 (8th Cir
1998) Here, UTU seeks i evocation on the grounds that the notices allegedly
contain false and misleading intounalion, but, as discussed below, U1U has failed
to substantiate its claims Accordingly, UTU has not shown that icvocation is
warranted 4

Petitioners do not invoke the lail transportation policy not do they demonstrate that the integiit>

of the Board's process tcquncs i evocation of the 'I ransaction Theielorc, CSXT respectfully

requests the Boaid to deny the Petition

I. The rail transportation policy dues not require revocation of the Notice.

Tiackage lights have been found to fostei the rail transportation policy ! The Transaction

will permit INRD lo provide efficient single-line service foi a new Uansportalion move of coal

from a mine to the uscis of the coal Petitioners do not argue that revocation of the Notice is

required to carry out the tail tiansponation policy Nor do Petitioners cite to any provisions of

the rail transportation policy that tequiie i evocation 'I hereto re. Petitioners have not

4 /Vogrew/vt? Rail Inc -Continuance in Conn of Eveatpnim-Monlgomery Short Line LLC, STB
Finance Docket No 35092 and Montgomery Short Line LLC-Leaw and Operation Exemption-
Union Pacific Railroad Companyt STB Finance Docket No 35093 (STB served February 13,
2008) at 2
5 Railroad Consolidation Procedures, I I C C 2d 270,275-276 (1985) (the "Trackage Rights
Exemption")



demonstrated that the tail liansporlation policy rcquncs revocation of the Notice

II. Revocation is not required to protect the integrity of the Board's processes.

The integrity of the Boaid's processes does not require piotection because the Notice

docs not conceal information and docs contain the information lequircd by the Board's rules,6

and the Agieement is not onerous, but merely the standard CSX [' tiackage lights agreement

A. The Notice contains the information required by the Board and docs not
conceal information.

The Ho aid icquires a notice of exemption Hied seeking tiaekage rights to contain the

information required by 49 C F R § 1180 6(a)(l)(i, n, and in), (5), <6), and (7)(n), a statement of

the applicable laboi pi elective conditions, and a caption summary A leview of the Notice
•

demonstrates that all or the required mtbi motion has been supplied Identity of the paity

controlling the entity seeking trackage rights is not leqimed Regardless, CSXT'.s control of

INRf) is publicly known, having been gianted by the Board

In the title, 1NRD piovides the names of the applicants and the nature ol the pioposed

tiansaction, and beneath the title indicates the name, title, business address, and telephone

numbei of the person to whom conespondence with respect to the application should be

addicsscd 7

On page 3 of the Notice. INRD describes the pioposed transaction * A bnef summary of

the proposed tiansaction, the name of applicants, their business address, telephone numbei, and

the name ol the counsel to whom questions legaidmg the transaction can be addressed is

provided on pages 3-4, The proposed time schedule tor consummation of the pioposed

" 4 9 C F R §11804(g)
7 4 9 C I ; R SI!806(a)
8 4 9 C H R §H806(a)(l)
y49CF.R.§M806(a)(l)(i)



transaction is slated on page 4 of the Notice 10 The puipose sought to be accomplished by the

TtansHCtion is also described on page 4 of the Notice ''

INRD lists the States where its property was situated on page 4 of the Notice l2 A map of

the Line is in Exhibit 1 attached to the Notice 13 The Agreement is attached as Exhibit 2 to the

Notice M

On page 5 of the Notice, INRD states that labor protection would be piovided pursuant to

Norfolk and Western Ry Co -Trackage Kiglnx- BN, 354 IC C 61)5 (1978). as modi tied by

Mendocmo Coast R Inc -Lease and Operate, 160 I C C 653 (1980) (the "Labor Piotcction").15

Finally, a caption summary is attached as Exhibit 3 "'

Despite INRD's specific compliance with the Board';, rules, Petitioners intimate that the

Notice contains false or misleading information because INRD does not state that it is controlled

by CSXT Petitioneis lely on Intel slate Commerce Commission (the "ICC1') precedent that

rejected a Notice ot Exemption for failing to mention the identity of interests between a buyer

and seller l7 The facts in Sagamoit and the Notice wan ant ditfcient conclusions

In Sagamore* the Indiana Hi-Rail Corpoiation ("IHR") sought to sell 398 miles of rail

line to Sagamore National Corpoiation ("SNC") undei 49 U S C § 10901 The identity of

into test between Sagamoic and II1R was not publicly known 'flic ICC found that the transaction

was essentially a sham for ihc purpose of evading labor protection and denied the parties the use

' " 4 9 C F R
" 4 9 C F R §11806(dXl)(m)
I 2 4 9 C F R §M806(a)(5)
l 3 4 9 C h R jl I806(u)(6}
| l l 49CFR §1l806(a)(7)(ii)
I 5 4 9 C F R §U804(gXl)(i)
I 6 4 9 C F R §11804(g)(2Xi)
17 Sagamore National Corporation-Acquit ition and Operation Exemption-Lines of Indiana Hi-
Rail Corpoiation. ICC Finance Docket No 32523 (ICC scivcd June 29, 1994) ^S

8



of the notice of exemption pioccss lb

The Notice here has been filed under 49 U S.C § 11323. In contrast to the facts of

Sagamore, it is a matter of public iccord that INRD is controlled by CSXT Such tontiol WHS

appioved by the Board in the INRD Control Decision. Indeed, Petitioners do not actuull) claim

to have been mislead or prejudiced by the Notice's failure to state that CSXT controls INRD

Nor could they, because they are well aware ui this public fact For example, UTU paiticipated

in the INRD Control Decision pioceedings BLET represents the tiain and engine seivice

employees on INRD and icprcscnts engineers on CSXT In 1997, UTU and BLET (then BLE)

wcic in competition to represent INRD's tiam and engine service employees Aftei a recount,

ihe National Mediation Board ("NMB") cei titled the BLET as ihe rcpicscnlalivc of such INRD

employees The Indiana Rail Road Co., 25 NMB 251 (1998). INRD subsequently complained to

the NMB that UTU interfcied with the election by telling INRD employees they would lose their

jobs unless they voted roi a union because INRD was contioiled by CSX'l Both UIU and

BLET aigued that the NMB should deny INRD's objections to the election This again shows

that U1U and BLET have been aware for more than ten yeats that CSX I controls INRD

While Petitioners also argue that this trackage rights transaction is a "sublet luge1' foi

CSXT to avoid "its collective baigaining agiccment obligations to BLET and UTU," Petition at

I, Petitioners do not specifically slate what collective bargaining agtcements obligations CSXT

supposedly is avoiding Significantly, Petitioners do not claim that this trackage lights

airangemenl violates any collective bai gaining agiccmcnl, ot cithei CSXT 01 IN'RD

Moicover, the Boaid has imposed Labor Piotection on this trackage lights arrangement

Ift
SB* Sagamore National Corporation-Acquisition and Operation Exemption-Line* of Indiana

Ill-Rail Corpora/ion, ICC Finance Docket No 32523 (ICC served June 29, 1994, August 26,
1994, September 9, 1994, Septembei 20, 1994, October 28, l994Novcmbcr 4, 1994, and
December 16, 1994)



Indeed, revocation of the Notice would require INRD and CSX'I' 10 file an application

Since it is clcai that the Transaction is pro-competitive, CSXT contends that the Boaid would be

required to giant the application and impose the same level of labor protection as it imposed on

the Notice '1 he only result would be the delay in single-line service to Sunshine and the electi ic

utilities. The employees of CSXT and INRD would be in the same position, although the delay

may tesult in the diversion of the new traffic and reduced employment

In this proceeding, INK!) is a cainer seeking to commence common earner opciations as

a tenant over the Line owned by CSXT As such, [NRD was requned to obtain advance

appioval tiom the Board to commence operations under 49 U S C § 11323 In oulei to expedite

and encourage the pto-competitive operations cicated by the opeiations of tiackagc rights, a class

exemption from the approval process under section 11323 was adopted |q The Board's rules

implementing the exemption require a party filing a notice of exemption to pi o vide certain

infotmation and to verify the accuiacy of the infoimalion presented " As descnbed above, the

Notice filed by INRD complies with the Board's mlcs The accuiacy of the information in the

notice was verified by Mr Thomas G floback. President and Chief Executive Officer of

INRD.21

Petitioners "must dcmonstiatc that the notice contains false 01 misleading infotmation *'22

In Minnesota Northern, the laboi petitioner made five specific arguments cone cm ing false and

misleading information that was contained in the notice in that proceeding The Boaid rejected

all of petitioner's arguments concerning false and misleading mfoimation because they were

19 The Trackage Rights Exemption
2 0 49CFR §11804(gXl)

Notice at 7
22 Minnesota Northern Railroad, Ine -ExMnpnon-Acqm\ilion und Operation of Rail Line and
Incidental Trackage Righto fiom Burlington Northern Railroad Company, STB Finance Docket
No 33315 fSTB served August 14. 1997). at 3 ("Minnesota Northern")

10'



minoi, of no consequence, 01 fie mimmis23 In this proceeding, Petitioners have not made any

specific claims as to those poitions of the Notice that me false or misleading The identity of'the

party controlling a trackage rights tenant is not requued by the Board's icgulations As the

parties that must ''demonstrate" false and misleading information, Petitioners have failed to meet

their bin den As explained, Petitioners do not specifically claim that they weie mislead by the

Notice

Since Iheie has been no demonstiation of false and misleading information by Petitioners,

CSXT respectfully requests the Board lo deny Petitioners' request to revoke the Notice on that

basis

B. 'I he Agreement docs not provide a basis for revocation.

Petitioners contend that in this proceeding CSXT retains "all-encompassing controls ovci

INRD's operations over this Line " Petition at 7 CSXT retains ownership of the Line,

continues to operate over the Line, and continues to be icsponsiblc for safe operations of the

Line As the continuing ownci of the Line, and an operator of the Line, CSXT must piotccl its

assets and airange for safe operations through the Agreement CSXT has used its typical

tiuckagc rights agicement to fulfill these obligations

Petitioneis argue that "this tiansuction is obviously a sham that was devised to avoid the

more expensive collective bargaining agreements in effect on CSX'I " Petition at 7 Petitloncis

are wrong INRD pi opuses to provide a new seivice to meet its customers' needs, jnd the

undci lying 11323 transaction between CSXT and INRD is "subject to mandatory labot

protection" as required 2>l The Tiansaclion was stiucturtd as tiackagc lights instead of an

mteichange between inihoads because inteichangc would not be operationally 01 cost effective

23 A/, at3-5
24 See Sagamore, August 23, 1994 at 4

II



In the Petition, Petitioner identify a immbei of luquircmcnls imposed on INRD thiough

the Agreement Petitioncis conclude that because CSXT has "all-encompassing controls over

INRD's opciations over this Line, this transaction is obviously a sham devised lo avoid the more

expensive collective bargaining agieement in effect on CSXT " Petition at 7 Petitioners are

wrong

Whenever CSXT agrees to giant trackage i ights to anothci railroad, CSX I' seeks to

ensure a smooth transition, to encouiage efficient service, and to protect its mieicsts In en lei ing

the Agieement with INRD, CSXT followed these principles Aside from limiting the movement

to coal and only to the specified locations, the instant trackage lights agreement is CSXT's

standard trackage rights agreement that it uses with othci tail roads Since CSXT is retaining

ownership of the Line and continuing to opeiale over the Line, CSX f has a substantial interest in

protecting its interest in the property and fostering safe operations That is the purpose of all of

the standard tiackage lights teims that Petitioners refer to

INRD properly sought exemption fot its trackage lights ovci the Line from CSX f undci

49CI ; R <j I1804(g) 'I lie lights icscivcd by CSX I were typical tor a tiackage lights

transaction, and foi the legitimate purposes discussed above

12



CONCLUSION

Petitioners have failed to justify ievocation of the exemption in this piocceding because

they have nut shown thai Ihe tail liansportation policy or piulection of the Board's processes

require revocation. The Agreement between CSXT and INRD is a bonafide tiansoction based

on substantial business icasons and was not entcicd into tor the purpose of removing wink from

under CSX I *s collective baigaining agieements Accordingly, CSXT respeeltully lequc&is the

Board to deny the Petition

Respectfully submitted,

Nicholas S Yovanovic, Hsq
CSX franspoi ration, Inc
500 Water Street
Jacksonville, FL 32202
(904)359-1244

',. Gitomer, Esq
Offices of Louis E. Gitomer

600 Baltimore Avenue, Suite 301
Towson,MD2l204
(202) 466-6532

Ronald M Johnson, Esq
Akin Gump Strauss Hauer & Feld LLP
1333 New Hampshire Avenue, N W
Washington, D C 20036-1564
(202) 887-4000

Attorneys for CSX TRANSPORTA 1'ION, I NX1

Dated July 9,2008 x
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CERTIFICATE OF SERVICE

I hereby certify that I have caused the Opposition of CSX Transportation, Inc to United

Transportation Union and Brotherhood of Locomotive Engmeeis and Trainmen's Petition to

Revoke to he served upon counsel for all parties of record by first class mail poMage prepaid

B Gitomcr
July 9, 2008
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