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I. INTRODUCTION

The Notice of Exemption was filed by the Indiana Southwestern Railway Co. (“ISW”) on

October 25, 2010. ISW sought permission to abandon 17.2 miles of interconnecting rail lines

extending (1) from milepost 227.5 at Poseyville, IN, to milepost 240.2, near German Township,

IN (approximately 12.7 miles) and (2) from milepost 277.5 at Cynthiana, IN, to milepost 282.0, at

Poseyville, IN (approximately 4.5 miles). The Board issued its Decision regarding ISW’s

abandonment exemption on November 12, 2010, approving the abandonment, and then

subsequently issued a Notice of Interim Trail Use (“NITU”) that became effective on May 23,

2011.

The Landowners are all Plaintiffs in two lawsuits pending before the Court of Federal

Claims who all own land adjacent to ISW’s right-of-way. The first case, Memmer v. United States,

Case No. 14-135L, involves 9 Landowners,1 and the case went to trial before the Honorable Chief

Judge Margaret Sweeney from April 29, 2019 through May 2, 2019 in Evansville, Indiana and on

May 7, 2019 in Peoria, IL.2 The second lawsuit is Butler v. United States, Case No. 17-667L,

which is also pending before the Honorable Chief Judge Margaret Sweeney, and the case has

basically been stayed during the pre-trial stages pending an outcome in Memmer.3

1 The Landowners in Memmer v. United States are: Jeffrey Memmer, Gilbert Effinger, Larry and Susan Goebel, Owen
Halpeny, Joseph Jenkins, Michael and Rita Martin, McDonald Family Farms of Evansville, Inc., Reibel Farms, Inc.,
and James and Robin Schmidt.

2 The parties are in the process of filing all of their post-trial briefs, which is currently scheduled to conclude on
October 25, 2019, and the Court will then schedule closing arguments before issuing an Opinion and Order.

3 There are 36 Landowners in Butler who collectively own 52 parcels of land adjacent to the right-of-way at issue.
The Landowners in Butler are: Robert D. Bender, William Bender, Christopher Bender, Estate of Jean Bender,

Donald R. and Jody M. Blankenberger, William R. and Norma Sue Butler, Suzanne J. Curry, Wayne T. and John
R. Wiggins, F&M Damm Trust, Barry Dean Gaslin & Stacey Gaslin, Alvin J. Gries and Rita A. Gries Revocable

Trust of 1995, Ivan Bender Farm, Inc., William D. & Mary Jane Kight Revocable trust of 2008, Rita Kissel and
Adam Leo Kissel Revocable Trust Agreement, Eugene W. and Charlotte A. Kuehn, Leonard B. and Mary Jeanette
Will Joint Life Estate, David M. and Judith E. Lipking, Lockwood Farms, LLC, William L. and Dorothy Jean Luigs,

Bruce K. and Kathy L. Martin, Sylvester J. Elpers Revocable Trust of 2000 and Patricia A. Elpers Revocable Trust
of 2000, Poseyville Development, LLC, Robert W. and Gladys I. Reuter, Kenneth R. Rexing, Allen C. Rexing, Rita

Ann Griffith and Michael J. Rexing, Kenneth R. Rexing, Rita C. Rexing, Daniel J. Rexing, Kristina Hickson, f/k/a



3

Most of the underlying facts in these cases, particularly related to the extensive procedural

and factual history, are not in dispute. Prior to the trial in Memmer, the parties, the Plaintiffs and

the Department of Justice, entered into an extensive list of factual stipulations and Chief Judge

Sweeney has already conclusively ruled that all of the Landowners own land adjacent to the right-

of-way and that ISW acquired a mere easement in the right-of-way adjacent to all of their

properties.4

Although ISW sought and received permission to abandon the right-of-way in both 2010

and 2011, ISW never consummated abandonment pursuant to 49 C.F.R. § 1152.29(e)(2) after

several extensions to negotiate a potential trail use agreement were received. In fact, the NITU

expired 30 months after it was issued in November of 2013. But, during the pendency of the

NITU, ISW removed all of the rails and ties and salvaged the rails and then reiterated during the

Memmer trial that there has been no train traffic since 2004, there have been no customers since

2004, there are no current customers who could potentially use the rail line, and ISW has no

intention of ever utilizing the right-of-way again.

Even though the NITU expired in November of 2018, ISW has intentionally failed to

consummate abandonment under 49 C.F.R. § 1152.29(e)(2) in an attempt to extract payment from

some source in order to do so. Under these facts, since all of these Landowners really want federal

jurisdiction over the rail line to end so that they can get their land back and put it to some productive

use, a declaratory order from the Board is required concerning abandonment and a show cause

Kristina L. Rexing, Scott L. and Kendra M. Straub, Janet M. Schapker, Francis J. and Martha H. Scheller, Stephen

L. Schenk & Richard A. Schenk, Dorothy M. Schmitt, John O and Debra M. Schmitt, Family Trust created under
the Last Will and Testament of Francis E. Schmitt, Frank D. and Carolyn S. Riley, The Irene G. Seibert Trust and
The Joseph E. Seibert Trust, Glen A. Seibert & Brandon Seibert, Harold & Edna Mae Straub, Tenbarge Oil Co.,

Inc., Voegel Farm, LLC, Watzlavik Properties, LLC, and Wayne T. and Jacklyn J. Wiggins.
4 See Memmer v. United States, 122 Fed. Cl. 350 (Fed. Cl. 2015).
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order should also be issued to force ISW to state why abandonment has not been consummated

pursuant to 49 C.F.R. § 1152.29(e)(2).

II. THE APPLICABLE PROCEDURAL HISTORY AND UNDERLYING FACTS ARE
NOT REALLY IN DISPUTE

The procedural facts leading up to the issuance of the NITU in both Memmer and Butler

are not in dispute. In addition, after the NITU expired, and because two representatives of ISW

testified at the Memmer trial, there should also be no current disputes concerning any aspect of

ISW’s abandonment. The following stipulated facts in both Memmer and Butler pertain to the

history of the railroad and the Board’s docket and the current status of ISW’s abandonment:

1. The “Railroad Line” at issue in this case was originally constructed by the

Evansville and Peoria Railroad, which thereafter became the Peoria, Decatur & Evansville

Railway (“PD&E”).

2. The PD&E, including the Railroad Line that is the subject of this case, became part

of the Illinois Central Railroad (“IC”) in 1900.

3. The Railroad Line went through a series of operators, including Evansville

Terminal Company, Inc., (“EVTC”), and finally the ISW.

4. In March of 2000, ISW, then a non-carrier subsidiary of Pioneer Railcorp, acquired

the Railroad Line from EVTC and AB Rail Investments, Inc. ISW is among 17 Class III railroads

controlled by Pioneer Railcorp.

5. The Abandonment Notice of Exemption was filed by ISW on October 25, 2010, to

abandon 17.2 miles of interconnecting rail lines extending (1) from milepost 227.5 at Poseyville,

IN, to milepost 240.2, near German Township, IN (approximately 12.7 miles) and (2) from

milepost 277.5 at Cynthiana, IN. to milepost 282.0, at Poseyville, IN (approximately 4.5 miles).
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6. The Board issued its decision regarding abandonment exemption on November 12,

2010. In its decision, the Board stated:

ISW has certified that: (1) no local traffic has moved over the line for at
least 2 years; (2) there is no overhead traffic on the line to be rerouted; (3)
no formal complaint filed by a user of rail service on the line (or by a state
or local government entity acting on behalf of such user) regarding cessation
of service over the line either is pending with the Surface Transportation
Board (Board) or with any U.S. District Court or has been decided in favor
of complainant within the 2-year period; and (4) the requirements at 49
C.F.R. § 1105.7(c) (environmental report), 49 C.F.R. § 1105.11 (transmittal
letter), 49 C.F.R. § 1105.12 (newspaper publication), and 49 C.F.R. §
1152.50(d)(1) (notice to governmental agencies) have been met.

Id. at 1-2. The Board’s decision also states that “Pursuant to the provisions of 49 C.F.R. §

1152.29(e)(2), ISW shall file a notice of consummation with the Board to signify that it has

exercised the authority granted and fully abandoned the line. If consummation has not been

effected by ISW’s filing of a notice of consummation by November 12, 2011, and there are no

legal or regulatory barriers to consummation, the authority to abandon will automatically expire.”

Id. at 3.

7. On November 17, 2010, the Indiana Trails Fund formally requested a public use

condition, interim trail use condition, and statement of willingness to assume financial

responsibility rather than an outright abandonment authorization of the approximately 17.2 miles

of interconnecting rail lines. STB Dkt. No. AB-1065-0-X, ID No. 228256.

8. On November 18, 2010, the Town of Poseyville filed a formal notice of intent to

file an Offer of Financial Assistance to purchase the entire 17.2 mile rail line proposed for

abandonment. STB Dkt. No. AB-1065-0-X, ID No. 228265.

9. On November 23, 2010, ISW filed a reply stating that it was willing to negotiate

interim trail use / railbanking with Indiana Trails Fund, Inc. STB Dkt. No. AB-1065-0-X, ID No.

228306.
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10. The Board issued a decision and NITU effective on May 23, 2011. STB Dkt. No.

AB-1065-0-X, ID No. 41362.

11. On November 22, 2011, the Indiana Trails Fund, Inc., filed a letter with the Board

asking for an extension of time to continue to negotiate a trail use agreement for an additional 180

days. STB Dkt. No. AB-1065-0-X, ID No. 231330.

12. On December 16, 2011, the Board issued a decision granting Indiana Trails Fund,

Inc.’s request to continue to negotiate a trail use agreement with ISW through May 17, 2012. STB

Dkt. No. AB-1065-0-X, ID No. 42050.

13. On May 17, 2012, the Indiana Trails Fund, Inc., filed a letter with the Board asking

for an extension of time to continue to negotiation a trail use agreement with ISW for 180 days.

STB Dkt. No. AB-1065-0-X, ID No. 232323

14. On May 24, 2012, the Board issued a decision granting Indiana Trails Fund, Inc.’s

request to continue to negotiate a trail use agreement with ISW through November 13, 2012. STB

Dkt. No. AB-1065-0-X, ID No. 42415.

15. On November 14, 2012, the Indiana Trails Fund, Inc., filed a letter with the Board

asking for an extension of time to continue to negotiate a trial use agreement with ISW for an

additional 180 days. STB Dkt. No. AB-1065-0-X, ID No. 233341.

16. On November 21, 2012, the Board issued a decision and granted Indiana Trails

Fund, Inc.’s request to continue to negotiate a trail use agreement with ISW through May 12, 2013.

STB Dkt. No. AB-1065-0-X, ID No. 42776.

17. On May 13, 2013, the Indiana Trails Fund, Inc., filed a letter with the Board asking

for an extension of time to continue to negotiate a trail use agreement with ISW for an additional

180 days. STB Dkt. No. AB-1065-0-X, ID No. 234217.
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18. On May 23, 2013, the Board issued a decision granting Indiana Trails Fund, Inc.’s

request to continue to negotiate a trail use agreement with ISW through November 8, 2013. STB

Dkt. No. AB-1065-0-X, ID No. 43110.

19. Because ISW and the trail operator neither executed a trail use agreement nor

sought another extension of time by the November 8, 2013 deadline, the NITU expired on its own

terms as of November 8, 2013.

20. While the trail use agreement was being negotiated, after the NITU was issued on

May 23, 2011 and before it expired on November 8, 2013, ISW removed both the rails and ties

and salvaged the rails.5

21. The removal of the rails and ties and the salvage of the rails was completed in early

2012.6

22. After the rails and ties were removed and after the NITU expired on November 8,

2013, the railroad never formally consummated abandonment pursuant to 49 C.F.R. §

1152.29(e)(2).

23. There has been no train traffic on the rail line since 2004, there have been no

shippers that wanted to use the rail line since 2004, and there are no shippers currently who want

to use the rail line.

24. Even though the NITU expired on November 8, 2013, and even though ISW failed

to consummate abandonment under federal law, the railroad has attempted to sell their interest in

the corridor before they actually consummate federal abandonment under 49 C.F.R. §

5 Both Shane Cullen and Dan LaKemper, from ISW, testified at length during the Memmer trial concerning the
removal of the rails and ties. See discussion in Section IV infra.

6 See discussion of Cullen’s testimony and LaKemper’s testimony in Section IV infra.
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1152.29(e)(2), and it is still ISW’s intention to consummate the abandonment because they have

pulled up the rails and ties and because there have been no shippers for almost 16 years.7

III. THE BOARD HAS THE AUTHORITY TO ISSUE A DECLARATORY ORDER TO
FORCE ISW TO CONSUMMATE ABANDONMENT PURSUANT TO 49 U.S.C. §
1321(b)(4) AND ALSO SHOULD ISSUE A SHOW CAUSE ORDER STATING WHY
ABANDONMENT HAS NOT BEEN CONSUMMATED PURSUANT TO 49 C.F.R. §
1152.29(e)(2)

Under 49 U.S.C. § 1321(b)(4), the Board has authority to issue an appropriate Order to

prevent irreparable harm. In this case, after the NITU expired on November 8, 2013, even though

the rails and ties had already been removed, and even though there had been no train traffic on the

right-of-way since 2004, ISW has intentionally failed to consummate abandonment pursuant to 49

C.F.R. § 1152.29(e)(2) simply and solely because they want to extract some compensation from

some source before they actually consummate abandonment. The end result is that the permissive

abandonment requirement set forth in 49 C.F.R. § 1152.29(e)(2) is continuing to needlessly block

these Landowners’ reversionary interests and the Board should issue a show cause order to ISW

as to why abandonment has not been consummated and why the Board should not declare the

corridor abandoned.

The underlying facts of this case demonstrate the irreparable harm that is being imposed

on all of these Landowners, including their loss of farm production for over 8 years. Under the

Board’s regulatory process, ISW sought and received permission to abandon the corridor when

their Petition for Exemption was filed in 2010. In other words, all of the conditions for

abandonment were properly established at that time and the Board clearly and unmistakably had

to apply the standard that there was no public convenience and necessity for continued rail traffic.

7 See testimony from Dan LaKemper, ISW’s General Counsel, discussed in Section IV infra.
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Once the NITU was issued, the Board once again gave its permission to ISW to abandon

the corridor and the permissive component of 49 C.F.R. § 1152.29(e)(2) was triggered. Then,

during the pendency of the NITU, ISW removed the rails and ties and salvaged the rails and

declared to the world that the right-of-way had actually been abandoned even though ISW failed

to consummate their permissive authority to abandon pursuant to 49 C.F.R. § 1152.29(e)(2).8 As

a result, these facts do not advance any form of a discontinuance, as opposed to an abandonment,

and the Landowners are entitled to a declaratory order from the Board directing ISW to

consummate the abandonment under 49 C.F.R. § 1152.29(e)(2).

Under these facts, it is clear that a de facto abandonment of the right-of-way has already

taken place. In Modern Handcraft, Inc.—Abandonment in Jackson County, Missouri, 363 I.C.C.

969, 1981 WL 22670 (1981), the Board dealt with the public convenience and necessity issue

when a non-carrier pursued an adverse abandonment proceeding. The ICC considered the facts

that their had been no rail service or recognizable maintenance on the right-of-way for 12 years

and that the only revenues generated by the line were produced by billboard rentals and parking

lot licenses and concluded that a de facto abandonment of the line had taken place:

The record leaves no doubt that a de facto abandonment of the Freight
Operation line has taken place. No rail service or recognizable rail track
maintenance has taken place since September of 1968. Nor has there been any
serious effort on the part of Freight Operation to solicit traffic or reinstate rail
service. Indeed, the current use of the rail line for parking lot and billboard
purposes is totally unrelated to the carrier’s obligation to perform rail service.
The only objection to abandonment comes from the carrier itself, whose
principal interest appears to be the price and terms for the sale of the right-
of-way.

See Modern Handcraft, 1981 WL 22670 at *2 (emphasis added).

8 All 9 Landowners in Memmer testified that the rails and ties were removed in 2011 and 2012. Even though the rails
were salvaged, ISW merely left over 40,000 ties on the right-of-way, a complete mess, because they were not
functional and had no value. Photographs confirming the removal of the rails and ties, and showing the current
condition of the corridor with ties still stacked, are collectively attached hereto as Exhibit A.
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The ICC went even further in Modern Handcraft and discussed the standard for obtaining

permission to abandon a rail line and the relationship between federal jurisdiction and state

jurisdiction. The ICC specifically concluded that the railroad was misusing the federal jurisdiction

over the property to improperly interfere with other legitimate uses of the right-of-way:

The function of our exclusive and plenary jurisdiction over abandonments
is to provide the public with a degree of protection against the unnecessary
discontinuance, cessation, interruption, or obstruction of available rail
service. We will not allow our jurisdiction to be used to shield a carrier
from the legitimate processes of State law where there is no overriding
Federal interest in interstate commerce. Where as here there have been no
rail operations for over 12 years and no attempt to provide rail service, we can
find no public benefit in preventing a State condemnation proceeding.

We find that the rail service which Freight Operation is authorized to
perform is not required and that elimination of this line will not burden
interstate commerce and will benefit the public. Although it is true that the
grant of abandonment application is permissive and the railroad can choose not
to surrender its common carrier status and obligations, a certificate of
abandonment is evidence in any court proceeding that the line is not required
by the public for rail operations.

See Modern Handcraft, 1981 WL 22670 at *3 (emphasis added).

There are two obvious and fundamental principles of law set forth in Modern Handcraft.

First, there is no need for the Board to continue to exercise its exclusive and plenary jurisdiction

over abandonments when there is no overriding federal interest in continued rail operations.

Second, the railroad should not be allowed to use continuing federal jurisdiction over a rail line as

a shield against abandonment when there is no overriding federal interest in continuing rail

operations. These basic principles have been reaffirmed by the Board and the Courts on numerous

occasions. See Chelsea Property Owners—Abandonment, 8 I.C.C.2d 773, 1992 WL 233599, at

*1-*4 (1992) (“we grant the appeals and find that the public convenience and necessity permit

abandonment of the line” and “our jurisdiction may not be used to shield a carrier from the

legitimate process of state law”) (citing Modern Handcraft); Consolidated Rail Corp. v. Interstate
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Commerce Comm’n., 29 F.3d 706, 708 (D.C. Cir. 1954) (“more to the point, it is clear that the aim

of § 10905 is not simply the maintenance of rail lines but the continuation of rail service”)

(emphasis in original); CSX Corp. & CXT Transp. Inc.—Adverse Abandonment Application, 2002

WL 127074, at *4 (2002) (“where no overriding federal interest exists, we will not allow our

jurisdiction to be used to shield a carrier from the legitimate processes of state law” and “here, we

conclude that the public is best served by granting the adverse abandonment application”).

The guiding principle that ISW should not be allowed to use continuing federal jurisdiction

over a rail line as a shield when there is no overriding federal interest in continuing rail operations

is demonstrated in Birt v. Surface Transp. Bd., 90 F.3d 580 (D.C. Cir. 1996). After interpreting

the Board’s regulatory process and the Supreme Court’s Opinion in Preseault I, the D.C. Circuit

stated that “before it can cease service on an established line, however, a railroad must obtain a

certificate of abandonment from the ICC” and “once in possession of an effective abandonment

certificate, the railroad may at any time thereafter exercise its option to fully abandon the line by

clearly exhibiting its intent to do so.” See Birt, 90 F.3d at 582-583. These facts present a situation

where ISW sought and received the Board’s permission to abandon the right-of-way and clearly

exhibited their intent to finalize that abandonment by removing the rails and ties even though they

never exercised their permissive authority to consummate the abandonment under 49 C.F.R. §

1152.29(e)(2).

The D.C. Circuit in Birt also discussed the relevant facts to be examined to determine if

the railroad actually intended to abandon the line under state law and the inherent problems

associated with extensions to consummate abandonment under federal law when the right-of-way

has already been abandoned under state law. The Plaintiff in Birt attempted to argue that the Board

lost jurisdiction over the corridor at issue because it was already abandoned under state law even
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though they were negotiating for a possible trail use agreement under the CITU. The D.C. Circuit

ruled that the Board did not lose its jurisdiction over the corridor at issue even though state law

abandonment had occurred but identified the inherent problem with the Board’s continuing

jurisdiction when state law abandonment has occurred and the consummation of abandonment has

not occurred:

Nor does the Commission’s policy of granting extensions when presented with
evidence of good-faith negotiations between the railroad and potential trail
sponsor compromise the goal that a CITU is intended to advance—providing a
defined window of opportunity for reaching agreement on a trails conversion.
Although extensions ad infinitum might frustrate that purpose by allowing
the railroad to stop service without either relinquishing its rights to the
easement or putting the right-of-way to productive use, an extension of 30
or 60 days does not threaten such a result.

See Birt, 90 F.3d at 589 (emphasis added).

ISW in this case, unfortunately, through a combination of extensions to negotiate a trail use

agreement and their failure to consummate abandonment under federal law, has done exactly what

the D.C. Circuit referred to in Birt. In this case, ISW abandoned the corridor as a matter of fact when

they received the effective certificate of abandonment on two different occasions in 2010 and 2011

and, because they failed to consummate abandonment under federal law, the Board is specifically

allowing ISW to stop service without either relinquishing its rights to the easement under federal law,

thereby giving the land back to the Landowners, or putting the right-of-way to productive use.

Although one of the primary issues during the Memmer trial was the duration of the taking

under prong 3 of Preseault II, which is abandonment under state law, the reason the taking is

continuing in Memmer, and Butler too, is because the Landowners’ reversionary interests are still

being blocked by the federal regulation that requires consummation of abandonment even though

ISW consummated abandonment under state law in 2012. As a result, ever since the rails and ties
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were removed in 2011 and 2012, and even though ISW never consummated abandonment under

federal law, it is clear that the Landowners’ reversionary rights are still being blocked.9

In these two cases, the governmental action that creates the continuing blockage of the

Landowners’ reversionary rights are the issuance of the NITU in combination with the Board’s

regulation requiring formal consummation of abandonment under federal law. As a result, since

2012 at the latest, ISW has not put the right-of-way to any productive use, the Landowners have

not been able to put the right-of-way to any productive use, and the Landowners simply want and

need a ruling that the line has been abandoned under federal law so they can get their land back

and put it to productive use.

IV. THE TRIAL TESTIMONY FROM MEMMER ESTABLISHES THAT THE
LANDOWNERS ARE ENTITLTED TO A DECLARATORY ORDER OF
ABANDONMENT BECAUSE THERE HAS BEEN NO TRAIN TRAFFIC SINCE
2004, ISW HAD THE INTENT TO ABANDON WHEN THEY SOUGHT THE
BOARD’S PERMISSION TO ABANDON IN 2010, ISW RECEIVED THE BOARD’S
PERMISSION TO ABANDON IN BOTH 2010 AND 2011, AND ISW REMOVED
THE RAILS AND TIES IN 2012

The abandonment of this rail line was established both by ISW’s Notice of Exemption and

the fact that ISW pulled up the rails and ties in 2012. In fact, when the Board granted permission

to abandon in both 2010 and again in 2011, the Board previously determined that the “public

convenience and necessity require or permit the abandonment.” In addition, since two key fact

witnesses from ISW testified during the Memmer trial, it is clear that there has been no train traffic

since 2004, ISW had the intent to abandon in 2010, followed through with their request for

abandonment in 2010, received the Board’s approval to abandon on two separate occasions in

2010 and 2011, removed the rails and ties in early 2012, which evidences their continued intent to

abandon, and it has now been confirmed that, even though ISW has not formally consummated

9 All 9 of the Plaintiffs in Memmer testified that they want their land back so that they can put it to productive use.
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abandonment, that it is still their intention to do so.

The testimony from Shane Cullen10 from the Memmer trial is attached hereto as Exhibit B.

Although Mr. Cullen’s testimony dealt primarily with the removal of the rails and ties and the

salvage of the rails, Mr. Cullen’s testimony also clearly revealed that there has been no train traffic

since 2004, that the rails and ties were in no condition to even support continued rail traffic, and

that ISW did not have any customers and did not foresee the need for continued rail service in the

future either:

Mr. Cullen’s Testimony: Tr. 900:10-901:5; 905:5-907:12

Q. Good morning, Mr. Cullen.
Let me first go back and discuss the discontinuance of
train traffic. And did you, as part of this case, perform some
research concerning the discontinuance of train traffic along
this line?
A. Yes, we did.

Q. And in order to obtain that information, and I’m --
and I’m focusing on the last revenue load movement, you
requested a report from the director of operations center, did
you not?
A. Yes.

Q. All right.
And after you requested that information, you actually
received the information. And based on the information you
received in your research you made a conclusion as to when the
last loaded revenue train traffic took place, did you not?
A. That’s correct.

Q. And in fact, based on that research, you concluded
that the last loaded revenue train you used on the applicable
rail line ceased in 2004, correct?
A. Yes.

* * *

10 Mr. Cullen has been employed by Pioneer RailCorp. since 2001 and currently serves as the Vice President of
Mechanical Operations and, as such, oversees ISW.
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Q. Okay. Now, as part of the salvage of the rails, you
indicated that the rails were separated from the crossties and
the crossties were merely left on the right-of-way, right?
A. Yes.

Q. All right.
And in fact, I think you described the process whereby
the rails are removed from the crossties and that actually
either damages or can destroy them, right?
A. Depending on method, yes.

Q. All right.
And although the crossties were left on the
right-of-way, none of them were actually functional as
crossties, were they?

MR. WEIGERT: Objection. Mischaracterizes
testimony.

THE COURT: If the witness knows, if the witness
can answer, he can answer.

THE WITNESS: Our position was they were not
functional. It was not economically viable to go back and
pick them up.

BY MR. STEWART:
Q. All right.
Now, when you say that, essentially, none of the
crossties were functional, that means that they were not
economically viable to recover the ties and reuse them for the
transportation of trains, right?
A. Economically viable for me to recover the ties.

Q. Right.
And then they would not be economically viable to
recover the ties and reuse them, because the cost of labor to
pick out the ties that would be salvageable is not economically
viable, right?
A. That’s correct.

Q. All right.
Now, rail lines are typically abandoned due to the
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overall condition of the roadbed, and that includes the
crossties, right?
A. Yes.

Q. And also includes the traffic conditions on the rail
line?
A. Yes.

Q. All right.
And you concluded that the tie condition on this
particular rail bed was extremely deficient for operating
trains, didn't you?
A. Yes.

Q. All right.
Now, since the crossties were not functional in the
future as crossties, the only reason that the railroad left them
was because they were not part of the salvage contract with
A & K, right?
A. Yes.

Q. All right.
And that's the only reason they were left there, isn't
it?
A. They were left there, because we didn't have a need to
pick them up at that time.

See Tr. 900:10-901:5; 905:5-907:12 (Exhibit B) (emphasis added).

In addition to Mr. Cullen’s testimony, Dan LaKemper, the General Counsel of ISW, also

testified at length and his testimony is attached hereto as Exhibit C. Mr. LaKemper explained the

fact that ISW intended to abandon the right-of-way at the time the Notice of Exemption was

prepared and filed in 2010 and, even though the NITU expired, it was and still is ISW’s intent to

consummate the abandonment. In fact, there has been no train traffic since 2004, the rails and ties

were removed in 2012, and there is no prospect or plan for future rail service on the line and ISW

is waiting to consummate abandonment simply and solely to see if someone will pay them

something in order for them to consummate abandonment:
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Mr. LaKemper’s Testimony: Tr. 967:16-968:6; 970:1-971:10

Q. Okay. At that time November 8, 2013, did the trail
group drop the ball in their failure to file a further request
for a negotiating period extension?
A. They did not file for an extension.

Q. Okay.
A. That is correct.

Q. And ISW failed to remind them, right?
A. Apparently.

Q. Okay. It was still actually your intent at that point
to negotiate with the trail group, wasn’t it?
A. Yes.

Q. All right.
And it’s -- and it is still your intent to follow
through and finalize the abandonment or a trail use agreement,
isn’t it?
A. Yes.

Q. All right.
In fact, I think you – you’re even looking for or
were looking for a possible financing arrangement of some kind,
were you not?
A. We were discussing financing arrangements with the
trail group, yes.

Q. In addition to the potential trail operator, you have
had contacts with other parties who have shown an interest,
haven’t you?
A. Yes.

Q. Okay. But nothing has been signed to date?
A. Correct.

Q. All right.
So we’re clear on this, the railroad has no current
intention to reinstall the rails and ties, do you?
A. No.
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Q. All right.
And despite the fact that the NITU expired on
November 8, 2013, you have had ongoing discussions and
negotiations to negotiate a deal and those negotiations and
discussions have actually taken place within a month of this
trial, right?
A. Correct.

Q. All right.
You actually foresee continuing your negotiations with
the trail people, don’t you?
A. Well, at the moment they’re kind of on hold too,
because of our potential buyout, but that is something that will
likely be resumed by somebody.

Q. Okay. And you'd like that to happen, wouldn’t you?
A. It's – it’s – it’s one option that the railroad has
that allows it to fully divest the property in one transaction.

Q. And hopefully, you want this issue resolved one way or
the other in the not too distant future, don’t you?
A. Yes.

See Tr. 967:16-968:6; 970:1-971:10 (Exhibit C) (emphasis added).

Even though the corridor has been abandoned under state law,11 and even though ISW has

not consummated abandonment under federal law, it is clear that the Plaintiffs’ reversionary rights

are still being blocked simply and solely because ISW has intentionally failed to consummate

abandonment under federal law even though they have been given permission to do so twice. In

this case, the governmental action that creates the continuing blockage of the Plaintiffs’

reversionary rights are the issuance of the NITU in combination with the Board’s regulation that

permissively requires formal consummation of abandonment under federal law.

11 Indiana’s abandonment statute, § 32-23-6, requires a finding that the public convenience and necessity permit the
abandonment, which occurred in 2010 and 2011, and that the rails and ties are removed, which occurred in late 2011
and early 2012.
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The record has already been established that there has been no train traffic on this corridor

since 2004, there are no current shippers to protect, shippers have not needed any protection for

over 16 years, and there is no need to protect shippers in the future either. ISW cannot reasonably

or properly object to a decision of adverse abandonment either because they obviously have no

shippers to protect and have had no shippers to protect for 16 years. In fact, ISW sought and

received permission from the Board to abandon this rail line over 8 years ago, removed the rails

and ties, received $1.2 Million in salvage value for the rails, and has basically repeatedly admitted

that there are no current shippers and no prospects for shippers in the future.

In the end, Mr. LaKemper ultimately confirmed that there was no alternative to

abandonment because they did not want to keep the line in place without having any customers:

Q. And if you go back to page 21, it goes on to say that
the only alternative to abandonment, which is the start of this
next paragraph, would be for ISW not to abandon the line and to
incur losses associated with the ownership of unused rail
assets.
Do you see that?

A. Yes.

Q. So, you didn't want to keep the line in place and have
the costs associated with that course of action without having
any customers on the line, right?

A. Correct.

Q. All right.
And given these two alternatives, one was to go ahead
and abandon the line, which you started with this abandonment
exemption procedure, and the other one was to not abandon the
line, right?

A. That's the -- that's the two alternatives that are
presented there, yes.

Q. And ISW, basically, concluded that to not abandon the
line was an untenable alternative, correct?

A. We did not want to maintain the line in place.

See Tr. 957:23-958:18 (Exhibit C) (emphasis added).
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This record actually leaves no doubt, just like the result in Modern Handcraft, that a de

facto abandonment has already taken place. As the Board pointed out in Modern Handcraft, the

Board’s exclusive and plenary jurisdiction over abandonments is to provide the public with a

degree of protection concerning continuing rail service and the Board should not stand by and

allow that jurisdiction to be used to shield ISW when there is no overriding federal interest in

interstate commerce. Under these egregious facts, the Board should conclude that these

Landowners are entitled to a declaratory order of abandonment and the Board should also issue a

show cause order to ISW for ISW to attempt to explain why abandonment has not already been

consummated.

V. CONCLUSION

ISW effectively abandoned this rail line many years ago and, they did so, because there

had been no shippers to protect and no prospects of shippers in the future either. Under these facts,

whether ISW opposes the abandonment decision or responds to the show cause order or not, the

Board should issue a declaratory order of abandonment, thus allowing the Landowners to get their

land back.

Stewart, Wald & McCulley, LLC

By: /s/ Thomas S. Stewart
Elizabeth A. McCulley
Thomas S. Stewart
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