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Dear Acting Secretary Quimlan®

Enclosed {01 efiling 1s the Respouse of the Missoun & Northern Arhansas Railroad
Company. Inc, to the Petition for Emergency Relief  Thank you lor vour assistance  If you have
any guestions. please contact me.
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Attoiney for Missoun & Northern Arkansas
Railroad Company. Inc
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BLIFORE THE

SURFACE TRANSPORTATION BOARD

Duocket No 42107

RAILROAD SALVAGE & RESTORATION. INC
AND G F WIEDEMAN INTERNATIONAL. INC -
PETITION FOR INVESTIGATION AND FOR CMERGENCY RELIEF UNDER
U S C 2721bH—SECURITY DEPOSIT FOR DEMURRAGE CHARGES, MISSOURI &
NORTHERN ARKANSAS RAILROAD COMPANY . INC

REPLY OF MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC TO
PETITION FOR EMERGENCY RELIEF

The Missourt & Northern Atkansas Railioad Company., Inc. ("MNA™) opposes the
Pettion for Emergency Rehief hiled on July 13, 2008 (the “Petition™) by Ratlroad Salvage &
Restorauon, Ine (*RS&R™ and G F Wiedeman International, Inc (“"GFW™), collectively
referred to as the “Petinoners.™

The Petittoners are unhikely to prevail on the meris of their Peution tor Invcxllgatmn'
and wilt not be wieparably harmed if the tanft goes into ettect, while M&NA will continue to he
harmed by the Petitioners unrcasonable refusal to pay demurrage. and the public interest wall be

harmed by preventing rattroads trom assurmg that they are pmd i a timely manner.

" M&NA contends that the Petittoners ate not seeking an investigation, but are actually askmg
the Swtace Tiansportauon Board (the “Board™) to lind the security deposit requirement i the
proposed tanfl to be an unreasonable practice See Petiion at 3 and 7 The Board requires a
Mg fee of $17.000 under 49 C.F.R. $1002.2(D Pmt V(36 i) when a Complamt alleging an
unreasonable practice 1 filed, not the $200 Niling fee pad by the Petittoners under 49 C.F R
$1002 20 Pant VI(RE),



Petitioners” were granted a stay of the etfectiveness of Tan(f RA-1000, Item 1010 with
regard to the payment of a securily deposit * As a result of the June 30 Stay, M&NA amended
Tant! RA-1000, Item 1010 to elumnate the “undue Minancial burden™ that the Boaid relied upon
i unposing the stay  M&NA acted to correct its tantf 1o comply with the concemns of the Board
In addztion to amending the tanff, M&NA moved the Board to tenmnnate the investigation of the
no longer etfective tandf  Despite a sigmficant reduction in the potential security deposit that
Peutioners might have 1o pay. Petinoners have sought a stay of the amended tandf. See Exhibit
A M&NA respectfully requests the Board ta deny the stay

‘ BACKGROUND

RS&R and GFW consistently refuse 10 pay demurrage (o M&NA. As a resalt of the
rclusal of RS&R and GFW to pay demurrage, MENA was foreed (o file sunt against RS&R" and
GFW * The sits seck to collect demurrage assessed agamst RS&R begimng in January 2005
and GFW beginning in September 2006  Both of these proceedings have been referred to the
Board for a determination of the applicability of the demurrage charges that M&NA 1s seeking to

L1
collect.

* Reiroad Salvage & Restoration, Inc.. and G.F. Wiedeman Internantonal, Inc = Peunon for
Investigation and jor Emergency Relief Under 49 U S.C. 721 B4 = Security Deposit for
Demurrage Charges, Missonrnt & Northern Arkansas Rurlrocad Company, Ine . STB Docket No
42107 (STB served June 3), 2)8) (the “June 30 S1av'™)

' No. 07-5017-CV-SW-Rel. Missourt & Northern Arkansas Rulvoad Company. Inc. v. Rutlroad
Salvuge & Restoratton, Ine in the Umted States Disiriet Court for the Western Distriet of
Missourt Southwestern Division

T Cane No 0TAQ-CCONN 12, Missonrt & Northern Arkamsas Rudroud Compeny, Ine v G.F.
Wicdeman Internatronal, Ine i the Cireunt Court of Jasper County, Missouri at Jophin,

S See Relroad Subvage & Restoranon, Ine —Petinon jor Dedlaratony, Order—Reasonableness of
Demurrage Charges, STB Dochet No 42102, G F, Wiedenon hiuernanional, Inc —Petition for
Dedlaratory Qrder—Reusonableness of Demio rage Charges, STB Docket No. 42103 (STB
served December 20, 2007) (the “Dennin rage Proceeding™)



The demurrage charges arise from Freight Tanfl MNA 6001 and succeedmg tanlts (the
“MNA 6001 TaniT") The MNA 6001 Tautt provides a spectfic mechanism for the challenge ot
demurtage charges. fiem 90 states “Demunage charges assessed must be paid in full and
disputes for adjustment together with supporting documentation must be presented in writing to
MNA within fifteen (15) days after the date on which the bill for demurrage is rendered”
(emphass added),

Durmg discovery m the Demurrage Proceedmg MENA sought information concerming
the use of the adjustment process of ltem Y0 by RS&R and GFW.,

With regard 10 Item 90, the following discovery requests and responses oceurred between
M&NA and RS&R °

Interrogatory No. L3, ldenuly, with reference 1o the apphicable MNA aniff(s).
for each ral car described 1n the Compluint and all other rail cars ordered from
MNA by RS&R within the Relevant Period the writien claim made by RS&R to
MNA secking reliel from any demurrage chaige including the date the claim was
made in accordance with the requirements of the wanft and describe how the ¢lam
was (ransmulted to MNA.

Response: There were no such wiitten claims. Further responding, RSR states
that it made numerous verbal claims that assessment of demunage charges against
it are excessive and unreasonable

Request for Production No. 2: Produce cach wiitten claim presented by RS&R
10 MNA secking relief from any demurrage charge with respect to any ral car
delivered to the Jophin Facility during the relevant period. along with the
demuriage bill to which each such wnitten cliim pertains.

Response: Scc Response to Interrogatory No. 13

Admission No. 3: Admt or deny for cach of the rail cars deseribed i the
Complant and all other rail cars ordered from MNA by RS&R within the
Relevant Period that RS&R tailed to make claims to MNA in accordance with the
approptiate tanff scehing relief from any demutrage charge within the relevant
periad

* See Exhubit A to the M&ENA 1esponse in Docket No 42107 for the full discovery responses of
RS&R and GFW



Respunse: RSR ohject o the request for information regarding “all other ranl cars
ordered from MNA™ (1.e . cans not involved in the complamt) on the ground that
such request seeks information that 1~ neither relevant to, nor reasonably
talculated to lead to the discovery of admissible evidence regmding. any 1ssue n
this proceeding  Subject to. and without waiving that objection. the request s
admitted with the qualification set forth in the response to Interrogatory No 13

With regard to {tem 90, the following discovery requests and 1esponses vccurred between
M&NA and GFW

Interrogatory No. 13. Idenufy, winh ieference 1o the applhicable MNA tanff(s).
for cach rail car desciibed in the Complamt and all ether rail cars ordeted from
MNA by GFWI within the Relevant Petiod the waitten ¢laim made by GFWIl o'
MNA sceking reliet from any demurrage chiuge including the date the claim was
made n accordance with the reguirements of the tanti and describe how the claim
wads transmitted 10 MNA

Response: There were no such written claems  Further responding, GFW states
that 1t made numerous verbal claims that assessment of demutrage chages aganst
it are excessive and unreasonable.

Request for Production No. 2: Produce cach writlen clum presented by GFWI
0 MNA seeking relief from any demurrage charge with respect 1o any ral car
delivered to the Joplin Facility during the relevant period. along with the
demurrage hill to which each such written claum pertains.

Response: See Response to Interrogatory No 13 -

Admission No. 3: Admut o1 deny for each of the rail cars descrihed 1n the
Complaint and all other rail cars ordered from MNA by GFWI within the
Relevant Period that GFWI failed o make claims to MNA 1n accordance with the
appropriate tanfT secking rehied from any demurrage charge withun the relevant
period

Response: GFW object o the 1equest for mformation regarding “all vther 1ail
cars ordered from MNA™ (1 ¢ . cars not mvolved n the complamnt) on the ground
that such request seeks information that v nesther relevant to, nor reasonably
caleulated to lead o the disconvery of admissible evidence regaiding, any 1ssue in
this proceeding. Subject to, and without warving that objection, the request s
admitted with the qualification et forth in the response 10 Interrogatory No 13

By their own admnssion. RS&R and GFW failed to comply with the requirements of Ttiem

90 m the MNA o001 Tanil



Since M&NA filed st against RS&R and GFW to collect the demurrage it s owed.
RS&R and GFW have fuiled to pay demurtage., and have faded to comply with the requuements
of Ttem 90 of the MNA 6001 Tanfl m secking adjustments to the demurrage charges. except for
the last month  The Petimoners are solely responsible {or the amount of demurrage they owe. By
tailing 1o pay demurrage or even properly seck adjustment to the demurrage charges, the
Petitioners have had use of about $400.000 and at the same time have deprived M&NA of the
use of those [unds.

M&NA values its customers M&NA does not want situations where its customers do
not pay tanff charges and M&NA 1s required to 1esoit to costly htigation to collet fees that are
legiimately omed M&NA has decided 1o adopt amended Tanff RA-1000, Item 1010 (Exhibit
A) to 1eplace Tanitf RA-1000, [tem 1010 w comply with the June 30 Sy, Instead of 1equining a
secunity deposit in the amount ol the greater of past due demurrage or $10.000, which the Board
[ound objectionable, M&NA now requires the lesser of the amount of past due demuirage or
$25.000 Contrary to Petinoners blatantly misleading argument (1) o RS&R i denied credit hy
M&NA and fuils 10 bring its demurrage account current by July 27, 2008, then under Tantf RA-
1000, Item 1010, RS&R must provide a seeurity deposit to M&NA ol erther $25.000 or the past
acerued demurrage charges, and (2) 1if GFW 1s denied credit by M&NA and fasls (o bring its
demurrage account cunient by July 27, 2008, then under Tantf RA- 1000, Item 1010, GFW must
provide a secunty deposit to M&NA of esther $25,000 or the past accrued demurrage charges
Petitioners are not being requured to provide a $50,000 secunity deposit, although M&NA has
deseloped the $25.000 maximum payment per shapper i accord with the Baoird®s discussion in
the June 30 Stav  In the June 30, Stay. the Board was concerned ~“whether MNA can umposce a

secunity deposit provision that. in the aggregate, would requure these two related small shippers



to-post a neatly $400.000 security deposit with MNA as a precondition for contimued ranl
service

Petitioners admut that RS&R and GFW are separate corporations  RS&R s owned by
Mrs. Byrtha Lee Juckson and Mr Ryan Jackson. GFW 1s owned by Mr Gaylon W Jackson,
Petittoners do not clinm that RS&R and GFW are alter egos or that they are commonly
controlled  Nor s there any indication that one entity guarantees or 1s liable for the debts of the
othet In the Petiion, Petitioners clam to be smiall entities, hut there is no evidence i the
Petition  M&NA believe that Petitioners are not small business entities, that Peutioners, as the
party bearing the burden have not proven that they are small entities, and that Petioners are
casily able to afford a maxunum secunty depuosit of $25,000 in cash each, well below the cash
settlement oftered by Petitioners to resolve the denmurrage clams,

ARGUMENT
Petitioners seek an order from the Board effectively staying the requirements of amended

Tanff RA-1000, ltem 1010 for cach of Petitioners to individually subaut a secunty deposit to
M&NA 1n the lesser amount of $25.000 or the outstanding accessoriat chaiges, if Petitioners
request tor credit were demed and if Petitioners tanl to pay accessorial charges after specitic
wrilten demand referming to Taciff RA-1000 - As is shown in the Petiion, M&NA has acted
aceonding to the provisions of TardT RA-1000. Ttem 1010 M&NA has demanded payment by
RS&R and GFW. M&NA has given the Pettioners until July 27, 2008 1o make that payment or
fuce bemg required to submit a secunity depositif therr credit application s demed. The securny

deposit will be the fesser of $25.000 or the acerued aceessonial chages

? June 30 Stan. at 4



Having realized that the June 30 Siay was granted because the potental security deposit
might have exceeded S400.000 and that M&NA has substantrally teduced the potential security
deposit i accordance with the Bowd™s guidance, Petitioners have cralted a new set ol arguments
that do not warrant the rehief they seeh

Under 49 £ S C 721(h), the Board may 1ssuc an appropriate order 10
prevent irreparable harm  In deternming whether 1o gramt mjunctive rehef, the
agency applies the traditional stay ciitena, by detetmimmg whether. (1) there s a
strong likehihood that the movant will prevail on the merts, (2) movant will suffer
wrreparable harm in the absence of a stay: (3) other interested parties will not he
substanttally harmed, and (4} the pubhe mterest supports the granting of the say.
Hiltem v Broannskdl. 481 US 770, 776 (1987); Weshmgton Mcetro Avea Transn
Comm'n v. Holwday Tours, Inc (559 F 2d 841, 843 (D.C. Cir. 1977), Virgima
Petrolenm Jobbers Asy'n v Fed. Power Comm’'n, 259 F 2d 921,925 (D C. Crr
1958). On a2 motion for stay, it is the movant™s obligation o jushfy the
exercise ol such an extiaordinary 1emedy ™ Ciome v. Umited Staies Nudlear
Regulatory Comm’n. TT2 F.2d 972,978 (D C. Cir 1985). The partics secking a
stay noimally cany the burden of persuasion on all of the elements required lor
such extraordinary relict  Canad Auwth of Fla v Cualluway. 489 F 2d 567, 573
(Sth Cir 1974 ¥

1. Petitioners will not prevail on the merits.

Petitioners argue that the amended tanff should be included m the investigation instituted
by the Board. Petitioners are wrong  The Board has never mstituted an investigation m Docket
No. 42107 for the amended tanff to impmge upon. Indeed, M&NA has amended the taniff that
the Beard thought might be oftensive in the June 30 Stav, and has replaced it wath a tanff that
M&NA believes complies with the guidance the Board provided in the Jiune 30 St Therefore,
M&NA has moved to disnuss the petition filed by Petitioners in Docket No 42107 because the
potentially offensive tarft has been amended i accordance with Boad guidancee. there 1s no

longer a case o1 controversy hefore the Board. and for reasons of admimstrative effieiency

* Cenicadtant National Ralway € ompenty, Greand Trunk Corporation. and WC Merger Sub Inc —
Contred =Wisconsin Centred Tramportanon Corporation, Wiseonsin Centrell, Ltd . Ford Valley &
Western Lrd - Sundt Ste. Marne Bridge Compuany, and Wiscenvn Clncase Link Led | STB Finance
Docket No, 34000 (STB served June 6, 2008), at 3



Indeed. the procecding s not “déja vu™ ay Petitioners ghbly contend. because the amended andt
follows Board gwidance  The Board may terminate an investigation at any tiume, and certanly
the lack of a case »n controversy because a tantf has been amended and admimastrative eHicieney
are vahd grounds not 1o commence an mvestigation.

Petitioners claim that M&NA was “making up tanii rules “on the fly™ Petiion at 5,
Petittoners arc wrong. Petitioners have created a challenging siuation for MENA, M&NA s
tequired o colleet lawful tanfl charges  The Petinoners refuse 1o pay those charges  In addition,
M&NA 15 required 10 become revenue adequate However. in 2006 and 2007, M&ENA lost
money, substantial amounts for a short line raftoad * To meet all of these goals. M&NA sought
10 require the Petittoners to pay cash m advance for demunage through the security deposit
process that the Boaid has approved  M&NA may have overreached by requining a secunity
deposit equal 1o the amount owed  Therefore, m accord with the Board's gmdance, M&NA
amended Tarifl RA-1000, tem 1010 o follow the Board™s guidunce. M&NA 15 not “makmg up
tartff rules "on the fly.™ Instead. 1t s Petitioners who continue 10 refuse to comply with specific
tarill rules, when it suits thein purpose of evading the payment of demurrage. Sce the letters to
M&NA from Pettioners” counsel advising Petiioners not to comply with the amended tacff
Exhibit B

M&NA followed the Board™s guidance in developing the amended taratt  In recogmition
of the loss of then suceesslul argument in the Jine 30 Sten: Petiioners now contend that the
Board was concemed with the tinung of the secunty deposits. The Board's decision reached no
such conclusion and the partial quotation of the Board™s decision amply demonstrates the

weakness of Petitioners argument  The Boutd was concerned with the cost of the secunty

" $ce the Highly Confidentiat filing by Entergy in Docket No 42104, Counsel™s Lxhibns 19

10



deposit 1o two alleged small fanuly busimesses M&NA {ollowed the Board's guidance 10
resolve that isue  Indeed. reducmg the maximum securny depost to $25.000 also eliminied
the claim that M&NA was trying tw coerce the payment ol the past duc demurrage charges by
threatening to ot oft service il the full amount of the past due demurrage charges was either not
pad or placed 1n a secunity deposit

Petitioners also claim that they are entitled 1o optrms 1n providing a security deposit
They cite to Rul General Exemption Authority — Miseellancos Agricultnral Commendines -
Pennion of G&T Termnal Packaging Co., Inc | et al , to Revoke Conrail Exempiion, Ex Parte
No. 346 (Sub-No  14A) (ICC served June 13, 1989) (G&T Ternmnal) for the proposition that
they are entitled 1o alternatives 10 a cash payment, such as a letter of credit. as the basis for the
security deposit Petitioners overreach m their argument  G&T Ternunal only addressed a letter
of credit, it did not require rinfroads to provide shippers with a menu of chotees for providing a
security deposit The cash secunity deposit 1s not directed solely at Petittoners, but at all shippers
who are required to provide a security deposit as provided for in the amended tantf M&NA s
requiting i cash secunty deposit because the cash secunty deposit would guarantee payment 1o
M&NA, while almost any other form could be altered before M&NA could collect or could
require additional liigation

Petitioners refer to the amended tantf as being tetroactuive  Petitioners more fully
articulated this erroncous argument in the Docket No. 42107 proceeding.

‘Pclmnncrs claim that 1t 18 an unreasenable practice for a rulroad to merease s rates
retroacuvely and therefore 1elying on a shipper’s past actions under a diflerem tan (T to requure

the advance payment of a seccuntty deposit 15 also retroactive applhication of « taritf. Pelitioners



ate wrong because there 1s no retroactivity mvoelved and because the Interstate Commerce

Commussion (the "1CC™) explicnly o1 umphenly approved such acuon™

M&NA 1s not changing the rates paid for demunage prior to July 1, 2008 Nor s M&NA
revoking the credit that it extended to Petitioners prior to July 1, 2008 M&NA tully addressed
this argument in its teply m Docket No. 42107, and adopts that sigument here

Petitioners have failed to camry their hurden that they would prevatel on the ments of this
proceeding,

2. Petitioners will not suffer irreparable harm in the absence of a stay.

Petitioners contend that the cannot atford to pay a combimed $50.000 secunty deposit and
continue to hugate the Declinatory Order Proceeding, and that as a result, M&NA will tetminate
their raul service resulting in a loss of business. which accordmg to Petitioners s an irepanable
mnjury

Petittoners” carry the burden of prool heie. M&NA challenges the claim that Petttioners
are small business that would he butdened with a cash deposit of no moie than $25.0(X) each.

The web site of RS&S (rmlroadresteiation.com) claims the following (1) 1t has “well-trained
construction crews can provide quality new track cnn:.lrucuon at the Industries most competitive
prices  All construction and matenials meet. or exceed Union Pacific or Builington Northern
Santa Fe speaifications - All construction 1s gumanteed with a warranty peniod including labor *
and materials " (2) 1 s a eading povider of Shortline und Industnal track maintenance
Servicig numerous industries with maintenance contracts including Short Line Railioads,
Power Plants, Refinenies, Fertihzer Plants, Grain Compantes, Ports, and general mdustry

EMERGENCY RESPONSE is one of our best ateas We can provide emeigency respoiise to

" See Hmens Contral



our maintenance customers for derailments. and track conditions m two hours or less at most
locations ™ (3} it “spectalizes 1 Pre-Cast Conciete grade crossings A HEYein Wananty 15
what separates us hom the competition We mstall 10-FT wide panels and ties (AREA), steel
fiamed. lagged down. shunted or non-shunted. on a specially designed base and sub-base
Jssuring that your ciossing will stay smooth and i place for many years. Produced by a major
manutacture whao supplies Class One Radroads ™ and (4) it "nunintaims large mventonies of relay
tarl and OTM Alvo new spihes, bolts, washers, ete . We can hill orders for most sizes amd types
ol raul, plates, angle bars, comp-bats, gage rods, uther OTM. and tuinouts (complete or parts). .
SALVAGE - Do you have abandoned nackage, or surplus rail matenals? Contact us and we will
make you an offer to purchase and remove your abandoned track and or surplus relay or scrap
rail and OTM  SCRAP - Are you a steel null looking for scrap or reroll ranl? We sell hundreds
ol ton's each month to steel mitls. Call us with a price quote FOB our yard ™ With regard to
GFW. Mr. Jackvon states My work experience primarily consists of domestic and iternational
serap metals sales and logisties management. 1 handle serap pick up from two Class One
Railroads, covering teritory in half the United States and Mexico  Alter our company has
obtuned and classified the matenal. | find markets to either sale the used rail products . or find
markets 1o seli the railroad scrap to. My clients are primarily west of the Mississippr River and in
Mexico, but I can sell to just about anywhere matenial 1 needed ™ See

linkedin com/pub/3/947/A43. Uinless Petittoners web sites are mere puttery or are intended 10
mislead unwary visitors to those sites. they arc not the small shippers they claim to be The
services they clim to provide and the materials they claim to buy and sell require sigmificant
capital - As the Board is well awnate, the purchase and sale of hundreds of tons of serap matertal

requires substanhal financial resources  The price of sciap steel s around $1.000 per ton. The



purchase of 1) tons per month regquires $100,00 The purchase of hundreds of tons per inonth
requies hundreds of thowsands or muilhons of doltars m readity avanlable cash. much more than
the maximum ol $25.000 that M&NA might ~ech as a secunty deposit trom each.

Not only have Petitioners failed to demonstrate that they are small shappers who would
face a difficalt time paying the security deposit that might be demanded by M&NA, their web
sttes paint a piciure of very healthy busmesses ivolved i transactions mvolving hundieds of
thousands of dollars cach month - Such a small relatnve deposit as required by the amended tanff
would not harm Petitioners, and they have not provided any evidence to the contiary

Petitionets have not demonstiated that they cannot pay the security deposits and conunuoe
the hitigation  Petitioners have not subnatied any financial mformation to substantiate their
argument. In fact, thewr web sites create a completely dafferent financial picture of Petitioners,
than the one they have tried Lo create for the Board  As the party that must “carry the burden of
persuasion on all of the clements.™ Petmioners have faled to show that they wall suffer any harm.
much less irreparable harm  Payment of a proper demurrage charge 15 not wreparable harm.,
indeed 1t 1s a cost of deing business in the manner that Petitioners chose

3. M&NA will be substantially harmed.

M&NA has lost money in 2006 and 2007 Pettioners™ failure wo pay demurrage o
M&NA contributed to M&NA™S losses  M&NA has incurred extraordinary costs as a result ol
the flooding in Missoun this year. It is taking all appropriate steps to collect legitnnate debts and
avord non-payment of those charges in the future By Petitioners” calenlation, M&NA has
forgone approximately $399.350 since January 2005

MA&NA s putting amended Tanff RA- 1000 mto cffect to avond this situation in the

future  Petiioners have given M&NA no indication that they mtend o pay demurrage in the



hiture M&NA 1v not in the business of {inancing Penitioners” demurrage charges. Instead.,
M&NA s a tihoad that has a statutory obligation to collect demunage and not to unreasonably
diserinate . The amended Tantf RA-1000 1~ an attempt 1o prevent shippers from not paying
demurrage. 1o reduce the cost of hitgation v M&NA, and 10 stop shippers from treating M&NA
as an entity that finances demuniage charges.,

Petitioners agam il to carry their “burden ot persuasion on all of the elements.” M&NA
will contnue to sulfer harm il it cannot mplement a progiam to prevent Petittioners from
evading therr obligation to pay demunage charges and force other shippers 1o subsidize then
operations  Payment of demurage by Petitioners will reduce M&NATs future losses and provide
revenue 1o fund capatal needed o recover from the Missoun [Toods,

4 The public interest does not support the granting of the stay.

The mterests of Petiioners are contrary to the public mterest  They scek to enhist the
Board in their effort to continue to evade the payment of demurrage charges  The public interest
requires rarlroads to collect demurrage charges and not to unreasonably discriminate against
shippers  Petitioners seek a stay for the purpose of continuing not to pay demunage charges.,
torcing M&NA to meur htigation costs to recover thowe demurrage charges. and to he treated
difterently than those shippers who timely pay their demurrage charges  Petitioners have not met
their heavy buiden of demonstrating that a stay of the elfectiveness of amended Item 1010 ol
Tanlf RA-1000 1s 1 the public interest,

CONCI.USION

Petitioners have not met the critesia for the Board 1o 1issue an emergency order effectively

staymg the effectiveness of amended [tem 1010 of Tanff RA-1000. which will take eflect as to

Peutioners on July 28, 2008

15



——

M&NA respectfully reguests the Board to conclude that Peutioness are unlikely to prevail
on the merits ot their Petnion for Investigation and will not iew ineparable haim it the taritf
goes o effect, while MENA will continue to be harmed by the Petiioners unreasonable refusal
10 pay demurrage. and the public interest will be harmed by prevenung rarlroads trom assuring

that they arc paid 1n a timely manner

Respectiully submed,

Lecan M Greenwald. Esg. s E Gitomer, Evg

Vice President - Lingation Law Offices ot Lows E Ginomer
RastAmenca, Inc. 600 Balimore Avenue

7411 Fullerton Sureet Suite 301

Sunte 300 Towson, MD 21204
Jacksonwville. FL 32256 (202) 466-6532

(904) 538-6348 Lou_Gilomer@y er1zon.net

Leean Greenwald@Rail Amenca.com

Attorneys lor MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY.
INC.

Dated: July 21, 2008
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EXHIBIT A - AMENDED TARIFF RA-1000, ITEM 1010



RailAmerica
General Tariff

AA 1000
1* REVISED PAGE -3

CREDIT TERMS AND SECURITY DEPOSIT — SECTION Il
(ORIGINAL)

(ITEM - t010) SECURITY DEPOSITS FOR PAYMENT ACCESSORIAL CHARGES

A secunty deposit lo insure payment of any accessornial charges that may accrug will be required
from every Consignor, Consignee, or agent thereof who

A Is not on the Subscrbing Carner's credit list, and
B Fails la pay accessonal charges after specific wnlten demand relerring to this tanft
provision

A deposit must be paid, by wire transler, before any treight car 15 delivered to such Consignor,
Consignee, or agent thereof for Loading or Unloading A deposit on one unil of equipment 1s not
transferable to another

A deposit for each car shall be in the minimum amount of two hundred dollars (200 00) or up to
the maximum amount of accessonal charges that accrued on any one car dunng the preceding
twelve (12) months

In the case of a Consignor, Consignee or agent thereof receiving multiple carloads for
Loading or Unloading, the total amount required to be deposited shall not exceed the
lesser of the amount of existing past accessorial charges accrued by the Consignor,
Consignee, or agent thereof due or $25,000.

Once the Consignor, Consignee, or agent thereot is placed on Subscribing Carrlers’
authorized credit list, or has paid all outstanding accessorlal charges and has given
assurance to the satisfaction of the Carrler’s credit office that future accessorlal charges
will be paid within the credit perlod prescribed in applicabie aritfs, the Subscribing Carrier
will refund the balance of the deposit to the Consignor, Consignee, or agent thereof by the
5th day of the month following that in which the equipment is released to the Subscribing
Carrier after deducting any and all unpaid accessorial charges.

Security deposits will no longer be required after the Consignor, Consignee or agent thergol
cither
A s placed on Subscnbing Carners' authonzed credit hst, or
B Has paid all oulstanding accessonal charges and has given assurance to the satisfachion
of the Carner’s credit office that future accessonal charges will be paid within the credit
penod prescribed in applicabie tanfls

ISSUED JULY 1 2008 Page 3ot 6 EFFECTIVE JULY 1 2008

RailAmernca
Markeoting Services
7411 Fullerton Street, Suite 300
Jacksonwville, FL 32256



EXHIBIT B - RESPONSE 'O DEMAND FOR PAYMENT 'ROM PETITIONERS
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Law OrFiCI

THoOMAS E McFArRLAND, PC.
208 SouTtil LASALLE SIREET - Sut:g 1890
CHICAGO, TLLINOIS 60604-1112
TELEPHONE (312) 236-0204
Fax (312) 201-9695
mefarland@aol com
THOMAS F MCEBARLAND

July 9, 2008

By fax 10 561-994-0396
w/confirmaition by mail

Mr James M. Tilley

Director-Revenue Protection & Collections
Rail Amernica Operat:ons Support Group, Inc.
5300 Broken Sound Blvd , N.W.

Boca Raton, FL 33487

Dear Mr Tilley

Please refer to your letter to Mr. G W Jackson of Railroad Salvage & Restoration, Inc
(RSR), dated July 7, demanding payment of demurrage charges and threatening to require
posting of a sccunty deposit if such charges are not paid by July 23 Mr Jackson has referred
your lctter to me for response

For the same reasons explained in my letter to you of today’s date in behalf of G.F.
Wiedeman International, Inc , [ have recommended that RSR not pay the involved charges in
response to your threat. The injunction referred to in that letter also precludes applhication of the
secunty deposit provisions to RSR until further Surface Transportation Board order The action

threatened in your letter would violate the imunction and subject your company to sanctions for
contempt

Very truly yours,
Thomas F McFarland

Attorney for Railroad Salvage
& Restoration, lnc

TMcl &l wpR M 32 2MnJMT2

cc Lows Gitoner, Esy., by e-mat! {0 lon_gromer@verizon net
Mr G W Jackson, ¢c/o Mr Ryan Jackson, ryan{ 308;ackson@yakoo com



Law QiricF
THOMAS E MCFARLAND, PC.
208 SOUTH LASALLL STRFrT - SUITE 1890
CHICAGO, ILLINOIS 60604-1112
TELLPHONE (312) 236-0204
Fax (312) 201-9695
mcfariand@aol com
THoMAS F MCEARLAND

July 9, 2008

By fux to 56/~994-0396
w/confirmation by mail

Mr. James M Tilley

Director-Revenuc Protection & Collections
Rail Amenca Operations Support Group, Inc.
5300 Broken Sound Blvd , N.W,

Boca Raton, FL 33487

Dear Mr Tilley.

Thus refers to your letter of July 7 to Mr Ryan Jackson of G F Wiedeman Intemational,
Inc. (Wiedeman), demanding payment of $74,395 18 in demurrage charges, and stating an intent
to require Wiedeman to post a sccunty deposit of $25,000 on July 23 if those demurrage charges
have not been paid by that date. Mr. Jackson has referred your letter to me for reply

In a decision 1n its Dockel No 42107, issued on Jurc 30, 2008, copy attached, the Surface
Tiansportation Board enjoined Missouri & INorthern Arkansas Railroad from applying the
security deposit provisions of its tanff to Wiedeman until further order Accordingly, I have
recommended that Wiedeman not pay the involved demurrage charges 1n response to your threat
Pleasc be advised that the action threatened in your letler would constitute a violation of the
effective mjunction that would expose your company to sanctions for contcmpt.

Very truly yours,
Ao Me Forloncd
Thomas F McFarland

Attorney for G F Wiedeman
International, Inc

TUcF Al wp8 0'enc\13221eJM [}

cc Lows Gitomer, Esq., &y e-mail to lou gitomer@verizon net
Mr Ryan Jackson, ryan{ 308 ackson@yahoc com



CERTIFICATE OF SERVICE
[ hereby cenify that on this date a copy of the foregoing document was served by first
class manl postage pre-pad on

Duaniel D. Whitworth

Whitworth, McPherson &Longnecker, L L C
626 Byers Avenue

Joplin. MO 61801

Thomas F. McFarland
Thomas F. McFarland. P C
208 S LaSalle Street, #1390
Chicago. IL 60604-1112

é £ Lodis E. Grome

Suly 21. 2008
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