a Geneses & Wyaming Compeay

December 12, 2006

Yia Electmnic Filing

Honomhle chon A. Williams

Sccrelary
Surface Transportation Board

1925 K Street, N.W.
Washington, DC 20423-0001

Re:  Washington County, Oregon ~ Acquisition Exemption -- - N
Certain Assets of the Union Pacific Railroad Company, 2/ f/ Zé
STB Finance Docket No. 34810

Tr-County Metropolitan Transportation District of Oregon -
Acquisition Exemption — Certain Assets of Washington County, OR,

STB Finance Docket No. 34791 &/ g/ Z 7 .

Decar Secretary Williams:

The Board’s November 27, 2006 decision in the above-referenced proceedings directed the
Portland & Westem Railroad, Inc. (“P&W™) 10 explain how it will continue to fulfill its common
carrier obligations under the Shared Use Agreement between P&W and the Tri-County
Metropolitan Transportation District of Oregon (“TriMet”). P&W hereby submits this letter in
respanse to the Board’s request for additional information and in support of the Motion to
Dismiss filed by TriMet and Washington County, Oregon (“Washington County™).

P&W is confident that it will be able to continuc to fulfill its common carrier obligations on
the line of railroad between Tigard and Beaverton in Washington County, Oregon (the “Subject
Linc”). P&W has obtaincd an exclusive, perpetual freight rail operating casement on the Subject
Linc and will maintain sufficient and substantiat control over its [reight rail operations on the
Subject Line despite TriMet’s acquisition of the underlying trackage and railroad right-of-way.
The Shared Use Agreement between P&W and TriMet specifically accounts for the fact that
P&W has and will retain exclusive common carrier freight railroad operating rights on the
Subject Line, prohibits TriMet from conducting or authorizing others to conduct freight rai
service on the Subjéct Line, and ensures that any commuter rail service or other activities by
TriMet on the Subject Line cannot materially interfere with P&W's frcight rail operations.'

! The Shared Use Agreement between P&W and TriMet applies 1o both the Subject Line
between Tigard and Beaverion and the connecling segment between Wilsonville and Tigard that.
is owned by the Oregon Department of Transportation (“*ODOT™).
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The Sharcd Use Agre:e:rm:m2 specifies that “P&W currently provides and shall have the
exclusive right and obligation to provide local and overhead freight rail service 1o current and
future freight rail shippers, receivers, consignees, and other entities that are located on the
Subject Linc or arc seeking freight rail service over or on the Subject Line." See Shared Use
Agreement at 11-12. The Shared Use Agreement further provides that “P&W expressly retains
and TriMet expressly declines to assume the obligation 1o provide freight rail service™ and that
“InJeither TriMet nor any person or entity other than P&W (or it successors or assigns) shall be
permitted to provide local, overhead or any other type of freight rail service on the Subject Line.”
See Sharcd Use Agreement at 12, Thus, the Shared Use Agreement makes it clear that P&W is
relaining all commeon carrier rights and obligations on the Subject Line and that TriMet is not
acquiring any such rights or obligations.

The Board correctly noted in its November 27 decision that TriMet has the right under the
Sharcd Use Agreement to schedule jts commuter rail service on the Subject Line during three
separate weekday operating windows. Sge Shared Use Agreement at 20. Moreover, the Shared
Use Agreement provides that TriMet commuter rail trains have dispatching priority during the
Morning Passenger Pericd (Monday through Friday from 5:30 am to 9 30 am) and the Evening
Passenger Period (Monday through Friday from 3:30 pm to 7:30 pm) Sce Shared Use
Agreement at 43-44. However, PEW freight trains are still permitted to operate during these
passenger windows (subject to TriMet’s dispatching priority). ]d. P&W anticipates that its
freight trains operating during these priority windows may have to wait approximately 15-20
minutes before threading into an open s)ot between commuter rail trains. P&W does not expect
that this arrangement will have any material adverse impact on its freight service, pasticularly
given the significant improvements that will be made to the Subject Line as a result of the
TriMet commuter rail project.

The Shared Use Agreement specifically provides {and the partics contemplate) that P&W
freight trains may operate over the Subject Line at all other times (including weekends, the
midday periods between the priority passenger operating windows and the evening period

-between 7:30 pm and 5:30 am). Sce, ¢.g., Shared Use Agrecment at 12 (“P&W shall have the
exclusive right to use the Subject Line (including all of the Joint Trackage) to provide such
I‘reight rail services™), P&W wiil have exclusive operating rights on the Subjecl Linc for revenue
service during the evening and weckend periods.

2 References herein are to the final version of the Shared Use Agreement between P& W and
TriMet that is attached hereto as Exhibit A.

3 TriMet commuter rail trains do not, however, have dispatching priority during the Midday _
Passcnger Period between 11:30 am and 1:30 pm,
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P&W currcmly serves approximately seven customers on the Subject Line between Tigard
‘and Beaverton. These customers account for approximately 4,000 annual carloads of traffic.
P&W provides service to these customers, on average, approximately five days a week (with
service varying between three and six days a week depending on volume and operating -
schedules). P&W operates a dedicated unu train that delivers aggregate to the largest customer
(by carload volume) on the Subject Li ine® P&W expects to continue operating the rock train
during the midday hours due to operating restrictions at the quarry where the aggregate is mined.

P&W serves other industries on the Subject Linc through a local train based out of
Beaverton that ofien operates once during the day and once at night on days that P&W provides
service to those customers. P&W currently serves some of those industries during the nighttime
hours, and expects 1o continue to provide nighttime service after TriMel starts commuter rail
operations on the Subject Line. P&W may continue to serve some of the other industrics during
the daytime, depending on operational convenience, shipper requirements, and other factors.

Under the Shared Use Agreement, P&W retains control of and responsibility for
dispatching on the Subject Line. Sge Shared Usc Agreement at 43. P&W also maintains control
of maintenance on the Subject Line until such time as TriMet clects to assume maintenance )
obligations. Sec Shared Use Agreement at 48-50. In the event that TriMet elects to assume
maintenance obligations on the Subject Line, it will be requlrcd to maintain the Subject Line to
the heighicned standard necessary for commuter rail service (which is above the standard
necessary for P& W freight rail operations). The heighiened maintenance standard will result in
part from the capital xmprovcmenls that TriMet is required to make under the Shared Use
Agreement. 1d.

The capital improvements that TriMet must undertake before it can begin commuter rail
service on the Subject Line will upgrade the trackage, rehabilitate bridges and improve operating
specds on the Subject Line. These improvements should have direct benefits for P&W freight
operations. The upgrade will include converting the signal system on the Subject Line to
centralized traffic control (*CTC™), which will result in increased safety proteciions and
operating cfficiency for both TriMet and P&W. Sce Shared Use Agreement at 22-29. The
capital improvements should enhance P&W’s ability to fulfill its common carrier obligations on
the Subject Linc.

In addition to those capital improvements TriMet will make to the Subject Line, P&W
customers also should benefit from improvements to P&W’s freight infrastructure that will result

¥ P&W also uscs the Subject Line for bridge traffic from other parts of its system. For the
reasons described herein, P&W does not believe that the TriMet commuter rail service will
materially interferc with such bridge traffic.

% The aggregate trains originate on another part of the P&W system, and some of the aggregate

trains are not delivered to the customer’s facility on the Subject Line but instcad traverse over the
Subject Line to P&W’s interchange connections.
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from the TriMet project. P&W will use funding obtained from TriMet as part of the right-of-

way transaction and grant moncy from the State of Oregon to construct a four-track classification

and consolidation yard facility on the Subject Line at Tigard. This facility will allow P&W 1o

more efficiently consolidate and distribute inbound cars to its customers and block outbound cars

for interchange with its Class I connections. Currently, P& W performs these activities using

sidings that are scattered about the Subject Line. The yard facility at Tigard should fusther
enhance P&W's ability to fulfill its common carrier obligations.

The Shared Use Agrecment specifically provides that P&W has the right to make-
additional capital improvements to the Subject Line (including the constiuction and/or relocation
of sidetracks) in order to facilitate service to future freight customers that may locate along the
Subject Line. See Shared Use Agreement at 29-32. TriMet also has the right to make additional
capital improvements in connection with its passenger rail operations. Sce Shared Use
Agreement at 32-34. The additional capital improvements made by P&W or TriMet cannot
materially interferc with each other’s respective operations. For example, TriMet capital
improvements cannot “materially interfere with P&W's use of the Subject Line for freight rail
purposes, materially limit freight rail expansion or malterially increase P&W’s potential
liabilities.” Scc Shared Use Agreement at 33. P&W also retains full control over its ability to
scek abandonment or discontinuance authority on the Subject Line. See Shared Use Agreement
at 14,

The Board noted in its November 27" decision that ane of the recitals to the Shared Use
Agrecment states that “passenger rail service on the Subject Line will more than insignificantly
increase P&W's liability risk and interfere with P&EW’s freight rail operation.” See Shared Use.
Agreement at 3. As noted in another section of the recituls (see Shared Use Agreement at 1-2},
this language is contained in the exclusive freight casement that P&W holds on the connecting
trackage owned by the Oregon Department of Transportation (“ODOT™) between Wilsonville
and Tigard {(which is connccted to but not part of the Subject Line. but nonetheless governed by
the same Shared Use Agreement as the Subject Line).

More importantly, the Shared Use Agreement was designed by P&W and TriMet 10
provide all rights, proteciions and capital improvements needed by P&W in order to ensure that
TriMet passenger rail service will nol significantly interfere with P&W's freight rail operations.
For the reasons stated above, P& W believes that it can continue to fulfill its common carrier
obligations on the Subject Line without any material interference from TriMet; P&W will have
its exclusive [reight operating rights under the easement and the significant protections set forth
in the Shared Use Agreement {including the capital improvements to the Subject Linc that will
result from the TriMet project).
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We hope this letter is responsive (o your request for additiona! information. If you have
any questions regarding this filing, please feel free to contact me.

Sil?,ccrcly, : , | .
2 B T

Allison M. Fergus \
Secretary- Portland & Western Railroad, Inc.

Enclosure — Final Version of Shared Use Agreement

cc:  Kevin M. Sheys - Counsel for TriMet and Washingion County
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SHAHED' USE AGREEMENT

THIS SHARED USE AGREEMENT (“Agreement’) is made on this 27th day of
November, 2006 (the “Execution Date”), by and between Portland & Western Railroad,
'Inc.v (“P&W”), a New York corporation, and Tri-County Metropolitan Transportation |
District of Oregon (“TriMet"), a municjpal corporation.

| | RECITALS

WHEREAS, P&W is a railroad that provides freight rail service on certain railroad‘
lines located in Oregon, including the railrcad line between Wilsonville (former Oregon
Electric Railway, Oregon Electric Subdivision milepost 42.8) and Beaverton (former
Oregon Electric Railway, Tillamook Branch Subdivision milepost 755.43), a distance of
approximately 15.3 route miles;

WHEREAS, P&W and Washington County, Oregon (“County”) had a shared use
agreement in place effective as of Novembe_r 21, 2005, asSigned from County to TriMet,
and terminated as of the Execution Date, and in light of the termination of the
aforementioned shared use agreement, P&W and TriMet want a new Shared Use
Agreement to govern use of the Subject Line;

WHEREAS, the State of Oregon/Oregon Department of Transportation (“ODOT”)

-acquired the right of way underlying the portion of the Subject Line between Wilsonville
{milepost 42.8) and Tigard (former Ofegon Electric Railway, Oregon Electric Subdivision
milepost 32.1) from The Burlington Northern Santa Fe Railway Company (“BNSF”) -
pursuant to a Rail Corridor Real Estate Donation Contract dated April 24, 1998;

' WHEREAS, ODOT’s ownership of the right of way underlying the portion of the
Subject Line between Wilsc_)nville and Tigard is subject to an exclusive rail service
easement held by P&W. The easement includes the following brovision:

DC-822846 v13
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Grantee shanll have the right to attempt to prevent any

access to the rail corridors that does not exist on the date of

closing, where such access would more than insignificantly -

increase Grantee’s liability risks or interfere with Grantee's

rail operation, construction or maintenance activities, and,

accordingly, under these circumstances, Grantor, or its

successor(s), shall obtain Grantee's prior written consent

before entering into any agreement providing such access to

another party;

WHEREAS, on the portion of the Subject Line between Wilsonville and Tigard,
P&W is the owner of all track, ties, signaling and road crossing protection equipment,
ballast, buildings, and other improvements needed for rail service;

WHEREAS, County intends to acquire the remaining portion of the Subject Line
(including the right of way and improvements located thereon) between Tigard (former
Southern Pacific Railroad, Tillamook Branch Subdivision milepost 749.95) and
Beaverton (milepost 755.43) (the “Northern Segment”) from Union Pacific Railroad
Company (“UP") pdrsuant to a Purchase and Sale Agreement and then convey the
Northern Segment to TriMet;

WHEREAS, after Washinton County’s acquisition of the Northern Segment from
UP and TriMet’s acquisition of the Northern Segment from Washington County, P&W
shall continue to operate as the sole provider of freight rail service, first pursuant to that
certain Lease.Agreemeht between UP (as successor to Southern Pagcific Transportation
Company} and P&W, dated August 18, 1895, and later, pursuant to an easement |
reserved by UP in the above-referenced acquisition by Washington County and quit-
claimed to P&W by UP;

WHEREAS, TriMet intends to provide passenger rail service on the Subject Line,

subject to P&W'’s exclusive rights to provide freight rail service thereon;
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WHEREAS, the parties recognize that TriMet's operation of péssenger rail
service on the Subject Line will more than insignificantly increase P&W's liability risk -
and interfere with P&W's fl;eight rail operation and its ongoing cdnstruction and
maintenance activitiés; and

WHEREAS, in this Agreement, P&W has agreed not to attempt to prevént, and to
allow, TriMet's passenger rail service on the Subject Line and accept the burdens
associated with such service, subject to the limitations and conditipns specified herein;
and | |

WHEREAS, P&W has agréed to provide specified dispatching, maintenance,
administrative, and other services to TriMet; and

WHEREAS, P&W has agreed to provide nearly all of the services required by
TriMet on an th cost basis; and |

| WHEREAS, TriMet shall bearvall the costs and buéiness risks assbciated with its
passenger operations and shall not impose on P&W ahy costs or business risks
attributable to TriMet's passenger operations, as set forth in this Agreement.

NOW, THEREFORE, in consideration of the foregoing and other good and
valuable consideration, the receipt and Sufﬁciency of which are hereby acknowledged,
the parties hereto, intending to be legally bound, hereby agree as follows:

SECTION 1. DEFINITIONS

“Agreement” shall mean this Shared Use Agreement by and between P&W and
TriMet.

“Changes and/or Additions” shall mean any material improvements to the Subject

Line constructed after the Effective Date, including but not limited to material additions,
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betterments, and any construction, reconstruction, alteration aﬁd modification thereto,
and any retirements from the Subject Line, but excluding maintena'nce, repair and
renewal of the Subject Line and excluding the Initial Capital improvements.

“Conductor Operator” sﬁall mean the person providing the service of a train

conductor with respect to the passenger rail operations.
| “Construction Commencement Date” shall have the meaning set forth in Section
5.3, | -

“Coordination Committee” shall have the meaning set forth in Section 2.8.

“County” shall mean Washington County, Oregon.

“Effective Date” shall mean the date on which County consummates its
acquiéition of the portion of the Subject Line between Tigard and Beaverton from UP
and assigns the same to TriMet.

“Environmental Law” means any applicable federal, _stéte, or local statute, law,
rule, regulation, ordinance, code, order or policy having the force of law (A) relating to
protection of the enviroﬁment, natural resources, or public or employee héalth and

| safety, (B) regulating or prohibiting air, soil, ground, water, noise or Hazardous Materials
poliution, or (C) relating to the production, generation, use, storage, treatment,
processing, transportation or disposal of Hazardous Materials.

*“Equipment” shall mean trains, locomotives, freight cars, intermodal units,
passenger cars, cabooses, vehicles ahd othér machinery in the possession, account,
custody or control of a party to this Agreement and capable of being operated on
railroad tracks or capable of being operated on right of way for purposes of

maintenance, repair or renewal of such railroad tracks.
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“Evening Passenger Period” shall héve the meéhing set forth in Section 2.2.

“Execution Date” shall mean the date of execution of this Agreement, as set forth
on the first page hereof. o

“Final Plans” shall have the meaning set forth in Section 2.3(c).

“Freight Only Changes and/or Additions” shall mean such Changes and/or
Additioﬁs designed and constructed by P&W, at its sole cost and expense (except as
expressly provided herein), thatv are designed solely for use in P&W's freight rail
operations on the Subject Line and are not required for TriMet's passenger rail
operations on the Subject Line. | |

“FTA” shall mean the Federal Transit Administration of the United States
D'epartment of Transportation or any successor agenéy.

“G'overnmenta_l Approval” means any permit, license, authorization, consent,
approval, waiver, exception, variance, order, or exemption issued by any federal, state
or. local Governmental Body pursuant to an Environmental Law. |

“Governmental Body” means any agency of the United AStates Government, any
state, county, municipality or other political subdivision of any of them, and any entity
exercisfng executive, legislative, judicial, regulatory or administrative functions legally
assigned and delegated by a government with jurisdiction over the matter in question.

“Hazardous Matérials” shall mean any matérial or substance that is dafined or
classified as: |
(A)  a*“hazardous substance” pursuant to (1) Section 101 of CERCLA
(42 U.S.C. §9601(14)) or (2) Section 311 o'f the Federal Water Pollution Control Act (33

U.S.C. §1321) or (3) state statutes or regulations similar to either of them;
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(B) a"hazardous waste” pursuant to (1) Section 1004 or Section 3001
of the Resource Conservation and Recovery Act (42 U.S.C. §§6903, 6921) or(2) simifar
state statutes or regulations;

(C) a “toxic pollutant” under (1) Section 307(a)(1) of the Federal Water
Pollmion Control Act (33 U.S.C. §1317{a)(1)), or (2) similar state statutes or regvulations;

(D) a “hazardous material” under the Hazardous Materials
Transportation Uniform Safety Act of 1990 {49 U.S.C. App. §1802(4));

(E). a “chemical substance” under Section 3 of the Toxic Substances
Control Act (15 U.S.C. §2602);

(F) (1) asbestos and asbestos containing materials, (2) polychlorinated
byphenyis, (3) flammable materials, (4) radioactive materials, (5) explosives, (6) wastes,
'(7) petroleum or petroleum-based materials, (8) waste oil, (9) solvents and (10) other
substances to the extent that such substances are defined of regulated under
applicable Environmental Laws. |

“Initial Capital Improvements” shall mean the improvements to be constructed by
TriMet on t‘he Subject Line prior to the Passenger Service Commencement Date in
acco'rdance with Section 2.3, as more particularly described ‘on Schedule 2.3 attached
hereto. |

“Joint Trackage” shall mean the railroad trackage between Wilsonville and
Beaverton, as depicted in the maps and/or drawings attached hereto as Exhibit A, that |
will be used by P&W and TriMet for shared track passenger and freight operations, ’
inctuding all improvements, fixtures and structures located thereon or appurtenant

thereto as of the Effective Date, all Changes and/or Additions thereto and the Initial
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Capital Improverﬁents, but excluding (i) Freight Only Changes and/or Additions and
Passenger Only Changes and/or Additions, (ii) retirements from the Joint Trackage; and
(iii) in-street trackage in Beaverton along Lombard Street.

“Locomotive Operator” shall mean the person providing the services of a
locomotive engineer with 'reSpect to TriMet's passenger rail operations 6n the Subject
Line.

“Loss” or “Losses” shall mean all losses, damages, claims, demands, costs,
liabilitiés, judgments, fines and civil penalties, fees and expenses of any nature arising
from or in connection with the death of or injury to persons, including., without limitation,
employees of the parties, or damage to or destruction of property (including repair and
" replacement expenses) and/or natural resources, including, without limitation, property
-owned by either of the parties hereto. “Loss” o.r “Losses” also shall include (i)

investigation costs, cleanup costs, and remediation costs attributable to spills,
emissions; discharges, or other releases of Hazardous Materials; (ii) reduced revenues |
of P&W, reduced fare box revenues of TriMet, and other economic losses of the parfies
to this agreement to the extent the party claiming same can demonstrate that either
damage to or destruction of property, or disruption of freight or passenger rail service,
was the proximate cause of such losses; (iii) costs and expenses incurred in connection
p -
with the investigation, adjdétment and defense of any claim, suit, appeal or arbitration
pertaining to a Loss, including reasonable attorney and expert witness fee‘s, and (iv)
salaries or wages and associated benefits of, and out-of-pocket expenses incurred by or
with respect to, employees of either party (or their successors and assigns) e.ngaged

directly in such investigation, adjustment and defense and a reasonable amount of
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allocated salaries and wages of employees prbviding support services to sdch
- employees so engaged directly in such work. |

“Maintenancé Changeover Date” means the date, if any, as of which TriMet (or
its PRS Contractor(s), other than P&W or a P&W affiliate of P&W contractor or
subcontractor) assumes responsibility for the maintenance of the Jboint} Trackage, or any
segment thereof, in accordance with Section 4.1.

“Ma_terial Modifications” sﬁall have the méaning set forth in Section 2.3.

“Midday Passenger Period” shall have the meaning set forth in Section 2.2.

“Morning Passenger Period” shall have the meaning set forth in Section 2.2.

“NFA” means the issuance by the Oregon Department of Environmental Quality
("ODEQ") of a determination that the selected Response Action for a Hazardous
Material Release has been fully imblemented to ODEQ’s satisfaction or issuance of a
determinatiqn by ODEQ that no further action of any' nature is required with respeCt toa
Hazardous Material Release.

“Non-Material Modifications” shall have the meéning set forth in Section 2.3.

“PRS Contractor” or “PRS Contractors” shall mean any TriMet contractor
providing services related to TriMet’s passenger rail operations on the Subject Line,
including the services provided by P&W or a P&W affiliate or P&W contractor or
_ subcontractor as the Locomotive Operator and the Conductof Operator and any train
dispatcher or otherwise.

" “P&W” shall mean Portland & Western Railroad, Inc.
“Passenger’ shall mean and include any and all persons, ticketed or unticketed,

on the Subject Line for the purpose of using any passenger rail service (a) while on
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board trains, locomotives, rail cars or rail equipment employed in the passenger rail
service and/or entraining and detraining therefrom, (b) while on the Subject Line and |
commuter stations for any purpose related to the passénger rail service, including
parking, inquiring about passenger rail service or purchasing tickets therefor and
coming to, waiting for, leaving from and/or observing passenger rail service or
passenger rail trains or rail equipment employed in the passenger rail service (including
passenger locomotives and passengér rail cars), and (c) all persons meeting,' assisting
orin the compény of any person described herein. For purposes of this definition,
péssenger rail service includes anyl TriMet service or operations, including, but not
limited to scheduled co.mmuter service, unscheduled passenger _sewiée, special event
service, and special eveht trains.

“Passenger Only Chénges and/or Additions” shall mean such Changes and/or
Additions designed and constructed by TriMet, at the sole cost and expense of parties
other than P&W, that are designed solely for use in TriMet's passenger rail operations
on the Subject Line, and are not fequired for P&W's freight rail operations on the
Subject Line. |

“‘Passenger Service Commencement Date” shall mean the date on which TriMet

| (through its PRS Contractor(s)) commences regularly scheduled, revenue passenger
rail service on the Subject Line.

“Passenger Period” shall refer collectively to the Morning Passenger Period,
Midday Passenger Period and Evening Passenger Period.

-“Northern Segment” shall have the meaning set forth in the Recitals.
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| “Releése” means the spilling, leaking, pumping, pouring, emitting, discharging,
injecting, escaping, leaching, dumping or disposal of any Hazardous Material into. | '
surface water, groundwater, 'soil, the land surface or subsurface, or ambient air.

“Reportable Release” means the Releasé of a Hazardous Material in an amount
greater than a reportable quantity as defined under applicable Environmental Laws, or
which otherwise requires notiﬁcat_ior_s to a Governmental Body, or which is likely to result
in the imposition of liability for remediation, personal injury, property damage, or natural
resource damage. Reportable Release dées not include a Release which is authorized
under applicable Governmental Approvals. The parties acknowledge that Response
Actions may be Required by Law with respect to Réleases of less than reportable
amounts,

“Response Action” means any and all actions required to (i) clean up, remove,
treat, contain or in any other way address to take remedial action or response action of
or with respect to any Hazardous Materials in the Environment, (ii) prevent the Release
.or threat of Release or minimize the further Release of Hazardous Materials so.they do
not migrate or endanger public health or welfare or the indoor or outdoor environment or
| (iii) perform pre-remedial é.tudies and ihveStigations and post-remedial monitoring and
care. The term “Response Action” includes any éction which constitutes a “removal”,
“remedial action” or “response” as defined by Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act (‘CERCLA"), 42 U.S.C.

- §9601(23), (24), and (25). |
“STB” means the Surface Transportation Board of the United States Department

of Transportation or any successor agency.

10
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“Subject Lfne” shall mean the railroad line and right of way between Wilsonville
and Beaverton, as more particularly described on the first page hereof, including the
Joint Trackage, any Changes and/or Additions thereto, the Initial Capital Improvements
vand any other improvements, fixtures and structures located within_or appurtenant to
such railroad line and right of way, including without limitation any related signal system
fixtures or structures (improved or otherwise) whether or not located between the
mileposts listed on the first page hereof. While in-street trackage in Beaverton along
Lombard Street is included within the Subject Line, it is agreed and understood that
notwithstanding any other provision in this Agreenﬁent, P&W shall conduct no freight
operations on this in-street tfackage in Beaverton along Lombard Street, unless |
specifically authorized in writing by TriMet, and P&W activities on such in-street
trackage shall be limited to thosé performed as a PRS Contractor.

“Trains” shall consist of one or more lopomotive units with or without freight‘or
passenger cars attached thereto in the possession, account, custody or control of a
party hereto, or one or more self-propelled passenger cars in thé possession, account,
custody or control of TriMet.

“TriMet” shall mean Tri-County Metropolitan Transportation District of Oregon.

“UP” shall mean the Union Pacific Railroad Company.

SECTION 2. FREIGHf AND PASSENGER RIGHTS GENERALLY

2.1 Freight Operating Rights.

(a) P&W currently provides and shall have the exclusive right and
obligation to continue to provide local and overhead freight rail service to current and

future freight rail shippers, receivers, consignees, and other entities that are located

11
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on thé Subject Line or are seeking freight rail service over or on the Subject Line.
P&W shall have the exclusive right to provide freight rail service on the Subject Line
for other freight railroads. .P&W shall have the ‘exclusi‘ve right to use the Subject
Line (including all of the Joint Trackage) to provide such freight rait services;
provided, however, that P&W shall not have the right to use Passenger Ohly
Changes and/or Additions for any purpose without the prior written consent of
TriMet. P&W shall provide TriMet with advance written notice, as soon as is
| reasonably practicable, it P&W intends to provide freight rail service to any shipper,
| receiver, consignee or other entity Iécated on or seeking local freight rail service on
the Subject Line that is nét being‘ served by P&W from the Subject Line as of thé
Effective Date or that has not been served by P&W from the Subject Line within the
three-year period prior to the »Effective Date. ‘N‘otwithstanding the foregoing, P&W
shall have no obligation to give such notice prior to serving the customers Iistéd in |
Schedule 2.1 or their successors and assigns (unless such customers, or their
successors or assigns, relocate their rail loading or unloading facilities to othér
locations on the Subject Line). |
(b) | P&W expressly retains and TriMet expressly declines to assume
the obligation to provide freight rail service to shippers, receivers, consignees or
other entities located on the Subject Line {or using the Subject Line for bverﬁead
service) as of or after the Effective Date or any common carrier obligaiion or ény
other obligation with respect thereto. Neither TriMei nor any person or entity other
than P&W (or its successors or assigns) shall be permitted to provide local,

overhead or any other type of freight rail service on the Subject Line.
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(c)y P&W expressly retains any contractual rights it may have to
provide or authorize qualified third parties to provide passenger rail service on the
Subject Line. Notwithstanding lthe extent of any such rights, unless TriMet grants its
advance consent in writing, P&W shall not provide or authorize qualified third parties

to provide any passenger rail service on any portion of the Subject Line to

| passengers traveling by railroad over distances less than sixty (60) miles. TriMet's

passenger rail service shall have dispatching priority over any passenger rail service
conducted pursuant to any such fights.

(d) P&W shall have the right to use the Subject Line (including all of
the Joint Trackage, but excluding Passenger Only Changes and/or Additions) for
excursion passenger trains, where the purpose of such trains is entertainment or
recreation and ndt transportation (“Excursion Trains”). Excursion Trains shall not be

»operated by PaW during the specific times allocated (i) for construction of initial _
Capitaé Improvements by TriMet or (i) for construction of Changes and/Qr Additions
by TriMet. Excursion Trains shall not be operated by P&W during the Passenger
‘Periods without the prior written consent of TriMet, which consent shall not be
unreasonably withheld, conditioned or delayed. P&W shall.operate and dispatch
any such Excursion Trains in a manner that does not impair TriMet's ability to |
provide on-time passenger rail servicé. |

(e} P&W expressly retains the right to sell or transfer its assets, to
merge with another entity, or to be acquired by another entity; provided that this
Agreement shall be binding on any successor(s) or assignée(s) of P&W. P&W

expressly retains the right to impose embargoes suspending freight rail service on
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the Subject Line; provided, that P&W's right to impose such embargoes shall not
diminish any of its obligations under this Agreement, except as provided in Section
14.4 and Section 14.13 hereof. Neither friMet nor any PRS Contractor shall oppose
any application or exemption petition relating to such actions that P&W files with the
STB or any o‘the’r agency. Neither TriMet nor any PRS Contractor shall bring or
support any court action oppbsing merger, acquisition, divestiture, or embargo
involving P&W or the Subject Line.

(f) Except as set forth in Section 2.1(g), P&W expressly retains tﬁe
~ right to seek authorization for an abandonment or discontinuance of freight rail
service. Except as set forth in Section 2.1(g), neither TriMet nor any PRS Contractor
shall oppose any application or exemption petition relating to such action that P&W
files with the STB or any other agency. Except as set forth in Section 2.1(g), neither
TriMet nor ahy PRS Contractor shall bfing or support any court action opposing an
abandonment or discontinuance of freight rail service involving P&W or the Subjéct
‘Line. |

(9) Inthe event that P&W seeks authorization for an abandonment or
discontinuance of freight rail service on all or any portion of the Subject Line from the
STB or any successor agency, TriMet retains the right to submit an offer of financial
| assistance to P&W and to the STB. If TriMet's offer of financial assistance is of
equal or higher value than any bona fide offer of financial assistance made by
another entity, P&W shall either accept TriMet’s offer orwithdraw the application or
exemption seeking authorization fér the abandonment or discontinuance.. To the

extent that P&W obtains ownership of Initial Capital Improvements or Changes
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and/or Additions paid for by TriMet, the value of any offer of financial assistance
made by TriMet shall be calculated by adding to TriMet's cash offer an ahount equal
to the depreciated value of any such Initial Capital Improvements or Changes and/or
Additions paid for by TriMet, but owned by P&W. Notwithstanding the provisions of
Section 2.1{f), TriMet s'hall have the right to oppose any offer of financial assistance
filed by another entity, and P&W expressly waives the right to support any offer |
made by such entity that is equal in value or lower in value than TriMet's offer. In
the event that TriMet does not submit an offer of financial assistahée and P&W does
not receive a bona fide offer of financial assistance from a third party within the
applicable time period, P&W shall‘b.e obligated: (1) to notify TriMet within ten (10)
days of any third party offer to purchase the track material on the applicable portion
of the Subject Line; (2) to notify TriMet at least thirty (30) days prior to any planned |
removal of track material by P&W on the applicable portion of the Subject Line; (3) to
provide TriMet with a right of first refusal on the purchase of such track material prior
to its rémoval and salvage from the Subject Line, which TriMet must exercise within
thirty (30) days after P&W provides notice to TriMet of any such third party offer or
any such planned removal by P&W; and (4) to accept any Statement of Willingness
to Aséume Financial Responsibility that TriMét files with the STB Within the
applicable time period by filing with the STB (i) an expression of willingness to enter
into a rail banking/trail use agreement; (ii) a statement that P&W and Tr‘iMet have
entered into such an agreement; and (iii) a request that the STB issue a Notice of
Interim Trail Use or Certificate of Interim Trail Use (:«%s appropriate). To the extent

that P&W obtains ownership of the Initial Capital Improvements or Changes and/or
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Additions paid for by TriMet, in exercising its right of first refusal, TriMet's offer shall
be calculated by adding TriMet's cash offer to an amount equal to the depreciated
value of any such Initial Capital Improvements or Changes and/or Additions paid for
by TriMet, but owned by P&W.

- 2.2 Passenger Operating Rights.

(a) TriMet shall have the right to use the Subject Line (including all of
the Joint Trackage) ohly for the purboses of design, construction, operation and
‘maintenance of passenger rail service; provided, however, that TriMet shall not have
the right to use Freight Only Changes and/or Additiohs for any purpose without the
prior express Written consent of P&W. TriMet shall not transport for hire packagés,_
mail, diesel fuel, or freight of any kind on the Subject Line; provided, however, that
nothing 'herein shall prohibit the transport by TriMet in passenger rail cars of those
things ordinarily or reasonably carried by passengers or the transport of goodé and
supplies u_sed in and for the construction, operation and maintenance of passenger
rail service provided by TriMet.

{b) Except as expressly set forth in Section 2.1(c) and Section 2.1(d),
neither P&W nor any person or entity other than TriMet or its PRS Contractbr(s), or
‘their successors or assigns, shall be permitted to provide passenger rail service for
hire on the Subject Line. While eitheri P&W or a P&W affiliate shall be eligible to be
selected as one or more of the PRS Contractors for all or a bortion of the Subject
Line, P&W expressly declines to assume any obligation to »provide passenger rail
service for hire on the Subject Line other than any obligation imposed in a contract

governing P&W'’s or its affiliate’s service as a PRS Contractor.
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(c) P&W or an affiliate shall provide Locomotive Operator and
Cdnductc:r Operator services on an “at cost”I basis in accordance with Schedule
-2.2(c) hereto. Any discontinuance of such services by P&W shall be governed by
Schedule 2.2(c). Upon ten (10) days’ wriﬁen not’ice from P&W, TriMet shall have the
right (but not' the obligation) to interview P&W cahdidates for the position of
Conductor Operator. P&W shall not hire any such candidates, unless TriMet waives
its right to interview such candidates in writing within five (5) days after receipt of the
aforementioned notice, without the writteh approval of TriMet. If any Cpnductor
Operator shall neglect, refuse or fail to perform his or her duties in the reasonable
judgment of TriMet, TriMet shaIIAgive notice in writing to P&W, and P&W shall have
ten (10) days to discharge or transfer such erﬁployee; TriMei shall assume, bear and
pay any and all Losses of P&W, including attorn'eys fees and expenses, arising from
any wrongful discharge or transfer of any such employee. If éither party shaI; deem
it necessary to hold a formal i‘nvestigaﬁon to establish such neglect, refusal or failure
on the part of the Conductor Operator, then upon notice, TriMet and P&W shall
promptly hold a joint investigation, each bearing the expense for their respective
officers, cpunsel, witnesses and employees. |f after such investigation, in the
reasonable judgment of TriMet, the result of such investigétion warrants, TriMet shall
give notice in writing to P&W, and P&W shall have ten (10) days to withdraw such
employee from service as a Conductor Operator and TfiMet shall release, defend
and indemnify P&W from and against any and all Losses; including attorneys fees

and expenseé, arising from any wrongful withdrawal, transfer, or termination.

17



Execution Copy

(d) P&W shall have the right to approve or disapprove any PRS
Contractor that will be pro;\/iding services on or related to the Joint Trackage,
including but not limited to track or signal maintenance services énd on-train
services, by providing written notice thereof to TriMef. P&W’s appirova% of such PRS
Contractors selected by TriMet shall not be unreasonably withheld, conditioned or
delayed.

(e) Any contract between TriMet and a PRS Contractor other than
P&W or a P&W affiliate or P&W contractor or subcontractor providing ser?ices on or
related to thé Joint Trackage shall authorize prompt terminétion by TriMet if such
PRS Contractor fails to operate safely, fails to coordinate effectively wfth P&W, or
otherwise materially breaches the contract in a manner that could have an adverse
effect on P&W. If P&W reasona_b!y believes that any such PRS Contractor is
operating unsafely, is failing to coordinate effectively with P&W, or has materially
breached the contractin a mahner that could have an adverse effect on P&W, and
P&W provides TriMet with a letter or memorandum providing specific facts giving
rise to P&W'’s belief, TriMet shall within ten (10) days of receipt of such wriﬁen report
take affirmative steps to (i) commence termination of the applicable contract with
such PRS Contractor or (ii) initiate an arbitration with P&W with regard to whether
such PRS Contractor has operated ulnsafely, failed to coordinate effectively with
P&W or materially breached the contract in a manner that could have an adverse
effect on P&W. If TriMet elects to take affirmative steps to commence termination of
the applicable.contract, TriMet shall have one hundred eighty (180) days to replace

such PRS Contractor, and P&W shall assume, bear and pay any and all Losses of
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TriMet arising from any wrongful termination of such contract. In the event TriMet
elects to initiate arbitration, such PRS Contractor shall continue to provide service
during the pendency of the arbitration. In the event the arbitrator determines that
such PRS Contractor has operated unsafely, failed to coordinaté effectively with
P&W or materially breached vthe contract in a manner that could have an adverse
effect on P&W, TriMet shall have one hundred eighty (180) days from the effective
date of such determination to replace such PRS Contractor, and TriMet shall pay the
entire cost of the arbitration, notwithstanding Section 7 hereof; TriMet shall also
assume, bear, and pay P&W for any Losses suffered by P&W as a result of such
- PRS Contractor's unsafe operation‘, failure to coordinate effectively with P&W or
such PRS Contractor's breach of the contract. In the event the arbitrator determines
that such PRS Contractor has not operated unsafely, not failed to coordinate
effectively with P&W and not materially breached the contract in a manner that could
have an adverse effect on F’&W,' P&W shall pay the entire cost of the érbitration,
notwithstanding Section 7 hereof. Notwithstanding the foregoing, P&W
acknowledges that P&W and its affiliates shall not have any right to approve, rejéct,
negotiate or modify the specific contractual language pertaining to defauit and
termination in any contract between TriMet and any PRS Contractor (other than
P&W orits affiliates or a P&W contractor or subcontractor), shall not have any direct
right to terminate any such Icontract, ahd shall not have any rights as a third-party
beneficiary of any such contract.

48] | Any contract between TriMet and a PRS Contractor (other than

P&W or its affiliates or a P&W contractor or subcontractor) providing maintenance
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services shall specify that all maintenance activities must be scheduled witﬁ P&W'’s
consent, which consent shall not be.unreasonably withheld, conditioned or delayed.
TriMet acknowledges that P&W may reasonably withhold, condition or delay its
consent so as to limit unreasonable interference with ongoing freight operations.

(g) TriMet's Trains shall be scheduled to operate on the Subject Line
Monday through Friday in the morning between approximately 5:30 a.m. and 9:30
a.m. (“Morning Passenger Period”), at midday between approximately 11:30 a.m.
and 1:00 p.m. (_“Midday Passenger Period”) and in the evening between
approximately 3:30 p.m. and 7:30 p.m. ("Evening Passenger Period”). Except as
otherwise provided in subparagraphs (i) and (j), TriMet shall have thé right to |
operate a maximum of thirty-four (34) Trains in revenue service on the Subjecf Line
per day Monday through Friday. In addition, TriMet shall have the right to increase
the number of revenue service Trains per day, up to a maximum of fifty (50) such
Trains per day, without any additional capitel ‘improvements, if TriMet (i) notifies
P&W‘ of any such increase at least one (1) month in advance and (ii) providesAa
schedule along with a detailed string line documehting the feasibility of the increase
and establishing that the increase will not result in recurrent delays to scﬁeduled
- arrival and departure times. Notwithstanding the foregoing, TriMet shall use its best
efforts to notify P&W of any increase in the number of Trains as far in advance as is
practicable and as soon as the aforementioned etring line documentation is
available. Any expansien of the Passenger Periods or any increase in the maximum
daily number of revenue service Trains that may be operated on the Subject Lihe by

TriMet above fifty (50) such Trains per day is subject to the express written consent

20



Execution Copy

of P&W:; TriMet acknowledges and agrees that P&W'’s consent may be denied or
may be granted subject to and conditioned upon TriMet making additional capital
imbrovements to the Subject Line or other conditioris.
(h) | If TriMet increases the num‘ber. of Trains in revenue service over |
thirty-four (34) Trains per day Monday through Friday, any decline in on-time
" performance shall be disregarded for purposes of determining the monthly
dispatching fee paid to P&W under Schedule 2.2(c); provided that P&W shall have
the burden to reascnably demonstrate that the decline in on-time perforvman‘ce
resulted from the increase in Trains. | |
| (i) TriMet may seek approval from P&W té operate additional Trains
in non-revenue service, including but not limited to, Trains in deédhead service on
the Subject Line. Notwithstanding any other prpvision in this Agreement, any TriMet
Trains in non-revenue service shall not be given any dispatching priority.
(i) TriMet shall have the right, from time to time, to seek P&W’s prior
Written consent to operaté a special event train on the Subject Line (excluding
Freight Only Changes and/or Additions) outside of the Passenger Periods. A TriMet
special event train shall be classified as part of TriMet's passenger rail service for
burposes of this Agreement.k P&W agrees to negotiate in good faith with TriMet
regarding the terms and conditions that will govern the operation of such a special
evenf train on the Subject Line; provided that P&W's consent shall not be
unreasonably withheld,l conditioned or delayed, and for avoidance of doubt, any
matérial interference with P&W's freight operations shall constitute grounds for

withholding consent; provided, further, that such a special event train shall receive
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dispatching priority as if it was being operated during the Passenger Periods in
accordance with Section 3.1.

2.3 Initial Capital Improvements.

(a) TriMet shall be responsible, at its sole cost and expense, for
designing and constructing the |nitiai Capital Improvements described on Schedule
2.3 attached hereto. All Initial Capital lrnprov_ements shall be designed and
constructed in accordance With railroad industry standards, anc all Initial Capital
Improvements, including the Centralized Tfaffic Control ("CTC") system, shall be
designed and constructed to ensure interoperability with the systems operated by
nther U.S. freight railroads. In consideration for P&W's loss of unresfricted use of
approximately 11,731 feet of track generally located between Milepost 28.00 and.
Milepost 33.00, TriMet shall pay P&W (i) Eight Hundred Thirty Nine Thousand
($839,000) Dollars to offset P&W's estimated coéts to relay replacement track on
property owned by P&W or elsewhere on thé Subject Line {in which case, the v
location and alignment will be subject to the review and approval of TriMet, which
- shall not be unreasonably withheld, conditioned or delayed) and (ii) One Hundred
“Twenty Thousand ($120,000) Dollars to offset P&W’s estimated costs of moving four '

(4) switches. The aforementioned payments shall be made at least thirty (30) days
prior to the loss of capacity. As additional consideration, P&W shall be entitled to (i)
four (4) sal\}aged turnouts and (i) sé!vage materials frorn the aforementioned sidings
in accordance with Section 2.3(b}. Provided that TriMet fulfills all of its obligations
under this paragraph, P&W acknowledges and agrees that it will be fully

compensated for the loss of the aforementioned sidings and uthat itis not entitled to
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any further compensation or assistance under the provisions of the Uniform
Relocation Assistance and Real Property Acquisition Policies Act (42 U.S.C. § 4601,
et seq.), or any other federal, state (including but ‘not'limited to Oregon Revised
Statute §§ 28i .045 and 281.060) or local law, ordinance or regulation requiring the
provision of relocation assistance to persons displaced by action of public agencies,
by reason of the transactions contemplated by this Agreement.

(b) Inconnection with the Initial Capital Improvements constructed by
~ TriMet, TriMet shall have the right to usé on other portions of the Joint Trackage any
track material that is removed from the Subject Line (including rail, ties and
turnouts). TriMet shall have no right to sell, convey, or transfer such track material
to any third party, and TriMet's right to use removed track material shall be limited to
no more than Thirty-Nine Thousand (39,000) linear feet of rail and associated ties,
turnouts and other track material. For track material being reused by TvriMet, TriMet
shall arrange for removal of such material within a reasonable time and within any
time reqﬁired by law. TriMet may use motor carriers to transport such track material
or request that P&W supply gondolas for the transportation of such track material;
upon reasonable request, P&W shall supply such gondolas subject to its standard
charges. For track material being returned to P&W, TriMet shall give P&W one
week's prior notice of removal and thereafter load such material at TriMet’s cost and
expense into any gondolas supplied by P&W.-at P&W’s cost and expense. If, after
having given P&W one week’s prior notice of removal, P&W does not supply
gondolas for loading of such material, TriMet shall have the right to stockpile such

material and P&W shall have an obligation to arrange for removal of such materials
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within two (2) weeks of the aforesaid noticé or within any shorter time required by
law at the sole cost and expense of P&W. In connection with Changes and/or
Additions, the party paying for construction of such Changes and/or Additions shall
have th.e right to sell, salvage or reuse any track material removed from the Subject
. Liﬁe and shall, in any case, remove salvaged materials withih one week of removal
or within any shorter time required by law; provided that if TriMet is paying for
construction and elects not to reuse any track material removed from the Subject |
Line, such un-reused material shall be made available free of éharge to P&W, at
P&W’s election, provided that P&W must remove sﬁch un-reused material within a
reasonable time of TriMet’s notice that such material are available and within any
time réquired by law, at the sole cost and expense of P&W.

(¢) TriMet has delivered to P&W a set of design plans (including
available schematic drawings and specifications) for Initial Capital lmprovements at
the thirty percent (30%) completion stage, and the thirty percenf plans are |
écceptable to P&W. TriMet shall deliver to P&W a set of the design plans (including
available schematic drawings and specifications) for the Initial Capitai Improvements
at the sixty percent (60%) completion étage, ninety percent (30%) completion stage
and one hundred percent (100%) cofnpletion stage (the latter referred to herein as
the “Final Plans”). To qualify as F_ingd Plans, the design plans for the one hundred
percent (100%) completion stage must cover all signals and signaling systems.
P&W shall have thirty (30) days from receipt to review andv comment on the 60%
plans, thirty (30) days from receipt to review and comment on the 90% plans, and

fifteen (15) days from receipt to review and approve the Final Plans. The parties
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shall use their best efforts to identify and resolve issues of concern through é
collaborative design review process, meeting not less than molnthly during the
design review peﬁod. If P&W reasonably determines that the proposed design or
location of the Initial Capital Improvements, as reflected in any such set of plans, will
materially interfere with P&W’s use of the Subject Line for freight rail service, will
materially limit expansion of freight rail sérvice, or will materially increase P&W'’s

| potential Iiabilfties, it shall provide written comments to TriMet explaining its
cohcerns in this regard within the applicable re\)iew period. The parties shall then
use their best efforts to agree on modifications to any such set of plans in order to
ensure that the proposed design or location of the Initial Capital Improvements will
not materially interfere with P&W'’s use of the Subject Line for freight rail service,
materially limit expansion of freight rail service, or materially increaée P&W'’s
potential liabilities. If the parties are unable to agree on appropriate modifications to -
any such set of plans within thirty (30) days of TriMet’s receipt of P&W'’s written
comments, the matter shall be submitted to the dispute resolution process set forth
in Section 7 herein. If P&W fails to p'rovide written comrhents to TriMet on any éet of
plans within the applicable review period, P&W shall be deemed to have approved
such set of plans. P&W plans to reduce its switching operations conducted in the
vicinity of Beburg so that they are limited to switching necessary to serve shippers
located in the: vicinity of Beburg. TriMet has prepared its design plans to be |
consistent with P&W's plans to reduce switching operations at Beburg. Accordingly,

- subject to Section 14.13 hereof, P&W agrees to adhere to its plans to reduce
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switching operations in the v’iéinity of Beburg so that they are limited to sv‘vitching
necessary to serve shippers located in the vicinity of Beburg. '

(d) TriMet shall conétruct such Initial Capital Improvements that have
been approved by P&W under subparagraph (c) at such times and in such a manner
“as to not unreasonably interfere with, delay or endanger P&W's freight rail
operations on the Subject Line, P&W's Trains or”Equipment, or the Subject Liné.
TriMet shall deliver to P&W, and shall update on a monthly basis, a detailed
schedule for the construction of the Initial Capital Improvéménts and any Changes
and/or Additions constructed by TriMet, showing both the sequence and location of
such construction work. P&W shall have ten (10) days from receipt to approve such
schedules, which approval shall not be unreasonably withheld, conditioned or
delayed. The parties shall then consult with each other in order to coordinate the
scheduling of such construction work. P&W acknowlédges and agrees that, during
construction of the Initial Capital Improvements énd any Changes and/or Additions
constructed by TriMet, TriMet (and its contractors) shall have exclusive access to the
Subiject Line on each day Where P&W is not scheduled té operaté freight rail service
on the Subject Line and for a consecutive period of at least six (6) hours between
7:00 a.m. and 7:00 p.m. on each day where P&W is scheduled to operate freight rail
service on the Subject Line; provided that P&W shall cooperate with TriMet to permit
TriMet to have exclusive access for more than six (6) hours per day on days where
P&W is scheduled to operéte such freight rail service or non-exclusive access
y(outside of the six (6) hour exclusive access period) with flagging at TriMet’s cost

and expense on such days; provided further, that TriMet shall cocpefate with P&W
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in the event P&W desires a change in the days or hours of ope}ration of its scheduled
freight train operations. Construction of the Initial Capital lmprovéments by TriMet
shall be conducted in accordance with all applicable laws, rules and regulationé and
shall follow sound engineering and architectural practicés. During construction of
the Initial Capital Improvements, TriMet shall provide, at its sole cost and expense,
appropriate protection to P&W’s employees, contractors, agents, shippers,
customers, lading in P&W'’s possession, Trains and Equipment.

| (e) TriMet shall construct the Initial Capital Improvements in
accordance with the Final Plans approved by P&W and subject to any fnodifications
issued by TriMet that are authorizeci by this spraragraph. TriMet shall ﬁoﬁfy and
obtain P&W’s adv_ance written consent to any.change order issued by TriMet to the,
approved Final Plans that, in TriMet's reasonable judgment, is material to the dverall
design and construction of the Initial Capital Improvements (“Material
- Modifications”). P&W éhall use its best efforts to complete its review of such
Material Modifications as soon as possible but in any event within three (3) business
days of rebeipt of such Material Modifications from TriMet. P&W's apprbval shall not
be unreasonably withheld, conditioned or delayed unless any such Material
Modifications would materially interfere with P&W's use of the Subject Line for
freight rail service, materially increase P&W'’s potential liébilities, or materially limit
'expansion of freight fail service. TriMet shall provide P&W with a copy of any
modification issued by TriMét to the approved Final Plans that, in TriMet’s
reasonable judgment, is not material to the overall design and construction of the

~ Initial Capital Improvements (“Non-Material Modifications”). TriMet shall provide
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P&W with a copy of such Non-Material Modifications with.in tén (10) days after
issuance thereof. |

(fy  TriMet shall complete the construction of such Initial Capital
Improvements prior to the Passenger Service Commencement Date. In the event
thét TriMet substantially completes the construction of such lnitial. Capital
lmproverﬁents and reasonably believes that TriMet’s passenger rail service on the
Subject Line can 'be operated in a safe and efficient manner prior to the completipn
of any remaining punch-list or other items that are part of the Initial Capital |
Improvements, TriMet may seek P&W's prior written consent to commence regularly
scheduled, revenue passenger rail service on the Subject Line prior to the |
completion of such items. If P&W’s comments on TriMet's blans and designs have
been addressed in a manner satisfactory to both parties, P&W’s conéent shall notbe
unreasonably withheld, conditioned or del.ayed. Notwithstanding th'e foregoing, the
parties acknowledge that TriMet shall have the right at its sole. risk and expense to
run periodic test Trains and Equipment .on the Subject Line (excluding Freight Orﬂy
Changes.and/or Additions) and conduct other pre-revenue service activities on the
Subject Line (excluding Freight Only Changes and/or Addifions) upon completion or
substantial completion of the Initial Capital Improvements and prior to the Pasgengef
" Service Commencement Date. The operation of such fest Trains and Equipment
and such other pre-revenue service activities shall be coordinated with P&W’s
operations and activities on the Subject Line. |

(9) P&W acknowledges that TriMet may use third party contractors to

design and construct the Initial Capital Improvemenfs and any Changes and/or
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Additions. TriMet must select experienced contractors that have bonding and
insurance coverage consistent with reasonable and customary standards withih the
railroad industry. For construction projects involving trapk, CTC {facilities, bridges,
and culverts, and areas within or directly adjacent to the right of way of the Subject
Line, TriMet shall select contractors with railroad construction experience.

(n)y P&W or a P&W affiliate shall be eligible to compete on work
- solicited by TriMet as a construction contractor for all track and track-related
| improvements on the Subject Line.

(i) . TriMet shall be responsible, at its sole cost and expense, for any
increased maintenance costs aﬁributable to the Initial Capital Imprévements thatare
constructed by'TriMet pursuant to this Section 2.3. Such increased costs, if any, w}ll
be determinéd in accordance with Section 4. TriMet's obligation to pay such costs

- shall remain effective regardiess of whether TriMet is providing passenger rail

- service (except as otherwisé expressly provided in Section 4), and TriMet's
obligation shall survive termination of this Agreement unless and to the extent that
P&W obtains ownérship of such Initial Capital Improvements or unless otherwise
agreed by the parties hereto.

2.4 P&W's Right to Make Freight Only Changes and/or Additions.

(é) P&W shall have the right to désign and construct Freight Only
Changes and/or Additions to the Subject Line and may construct and/or relocate
sidetracks or induétrial spur tracks as required in the érdinary course of business;
provided, however, that such Freight Only Changes and/or Additions shall not

materially interfere with TriMet’s use or intended use of the Subject Line. TriMet
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shall have the right to review and approve such Freight Only Changes and/or
Additiéns in accordance with subparagraph (b) below. | |

(b) P&W shall deliver to TriMet copies of the design plans (including
available schematic drawings and specifications) for such Freight Only Changes
and/or Additions that it proposes to design and construct pursuant to subparagraph
(a) at least sixty (60) days prior to commencing construction of such Freight" Only
Changes and/or Additions. TriMet shall have thirty (30) days to reQiew and approve
such plans. If TriMet reasonably determihes that the proposed design or location of
the Freight Only Changes and/or Additidns, as reflected in such plans, willl materially .
interfere with TriMet’s use or intended use of the Subject Liqe, it shall provide written
comments'to P&W explaining its concerns in this regard within the initial thirty (30)
day period. The parties shall then use théir best efforts to agrée on modifications to
such plans in order to‘ ensure that the propoéed design or location of the Freight
Only Changés énd/or Additions will not materially interfere with TriMet's use or -
- intended use of the Subject Line. |f the parties are unable to agree on appropriate
modifications to such plans within thirty (30) days of P&W'’s receipt of TriMét’s |
written éomments, the rhatt‘er shall be submitted to thé dispute resolution process
set forth in Section 7 herein. If TriMet fails to provide written comments on the plans
to P&W within the initial thirty (30) day period, TriMet shall be deemed to have
approved the plans. \

(¢} P&W shall construct such Freight Only Changes and/or Additions
that have been approved by TriMet in accordance with subparagraph (b) at such

times and in such a manner as to not unreasonably interfere with, delay or endanger
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passenger rail operations on the Subject Line, TriMet's Trains or Equipment, or the
Subject Line. P&W shall construct such Freight Only Changes and/or Additions in
accordance with the plans approved by TriMet and any change orders authorized
under the process set forth in Section 2.2(e).- Such const_ruction shall be conducted
in accordance with all applicable laws, rules and regulétions and shall foilow sound
engineering and architectural practices. P&W shall provide, at its sole cost and
expense, appropriate protection to TriMet’s employees, contractors, agents,
passengers, Trains and Equipment during such construction. TriMet acknowledges
and agrees that, dLiring construction of any Changes and/or Additions constructed
by P&W, P&W shall have exclusive access to the Subject Line (excluding Passenger
Only Changes and/or Additions) except during the Passenger Periods. P&W shall
deliver to TriMet, and shall update on a monthly basis, a detailed schedule for the
construction of any Changes and/or Additions constructed by P&W.

(d) Except as provided in subparagraph (e) below, P&W shall be
responsible, at its sble cost and, for any increased maintenance costs attr‘ibutabie to
such Freight Only Changes and/or Additions that are constructed by P&W pursuant
to this Section 2.4. Any disputeé about such increaséd maintenanceicosts shall be
resolved in accordance with Section 7. |

(e) P&W shall be responsible for that portion of the cost and expense
of designing, construéting and maintaining Freight Only Changes and/or Additions
that would have been incurred by P&W as if TriMet were not using or intending to |
use the Subject Line (including the costs and expenses of grading, track work and

switches required to provide P&W with access to future freight rail customers located
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on the Subject Line). TriMet shall be responsible for all other costs and expenses of
designing, constructing and maintaining Freight Only Changes and/or Additions
(including the costs and expenses of installing power switches, signals and rélated
cabling required to provide P&W with access to future freight rail customers located
on the Subjegt Line and the costs and expenses of installing higher quality track if
required for TriMet's péssenger rail operations). TriMet shall be responsible for all
additional design, construction, and maintenance costs attributable to the presence
of thé CTC system that will be constructed by TriMet. Without limiting the generalit‘y
of the foregoing, TriMet shall be responsible for (i) the difference in P&W’s
reasonable cost between new switches and used switches when new switches are
réquired by TriMet to be installed as part of Freight Only Changes and/or Additions,
and (i) the costs to equip and maintain all P&W locomotives with any equipment
required by law or by regulation due to the installation of the CTC éystem, the
installation of automatic tréin étopping devices, or the installation of new cab
signaling systems. For all Freight Only Changes and/or Additions, the parties shall
negotiate in good faith in an effort to agree on the appropriate allocation of such
costs and expenses during the applicable plan réview period for such Changes-
and/or Additions. The increased maintenénce costs attributable to such Changes

and/or Additions, if any, will be determined in accordance with Section 4.

2.5 TriMet's Right to Make Passenger Only Chanqés and/or Additions.
(@) TriMet shall have the right, at its sole cost and expense, o design |
and construct Passenger Only Changes and/or Additions; provided, however, that

such Passenger Only Changes and/or Additions shall not materially interfere with
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P&W'’s use of the Subject Line for freight rail purposes, materially limit freight rail |
expansion' or materially increase P&W’s potential Iiabinties. P&W shall have the
right to review and approve such Passenger Only Changes and/or Additions Vin
accordance with subparagraph (b) below. | |
(b) - TriMet shall deliver to P&W copies of the désign plans (including
available schematic drawings and specifications) for such Passenger Only Changes
and/or Additions that it proposes to dééign_ and construct pdrsuant to subparagraph
(a) at least sixty (60) daysA prior to commencing construction of such Passenger Only
| Changes and/or Additions. P&W shall haVe thirty (30) days to review and approve
“such plans. If P&W reasonably determines that the proposed design or Ic;cation of |
the Passenger Only Changés and/or Addiﬁons, as reflected in such plans, will
- materially interfere with P&W'’s use of the Subject Line for freight rail service, will
materially limit freight rail expansion or will materially increase P&W'’s potential
liabilities, it shall provide written comments to TriMet‘ explaining its concerns in this
regard within the initial thirty (30) day period. The barties shall th'én use their best
efforts to agree on modifications to such plans in order to ensure that the. pioposed
design or location of the Passenger Only Changes and/or Additions will not
materially interfére with P&W'’s use of the Subject Line for freight rail service,
materially limit freight rail expansion, or materially increase P&W'’s potential
liabilities. If the parties are unable to agree on appropriate modifications to such
plans within thifty (30) days of TriMet's receipt of P&W's written comments, the

matter shall be submitted to the dispute resolution process set forth in Section 7
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herein. If P&W fails to provide written comments on the plans to TriMet within the
initial thirty (30) day périod, P&W shall be deemed to have approved the plans.

(¢) TriMet shall construct such Passenger Only Changes and/or
Additions that have been approved by P&W in accordance With subpafagraph (b) at
such times and in such a manner as to not unreasonably ihtérfere with, delay or
endanger P&W’s freight rail operations on the Subject Line, P&W'’s Trains or
Equipment, or the Subject Line. TriMet shall construct such Passenger Only
Changes and/or Additions in accordance with the plans approved by P&W and any
change orders authorized under the process set forth in Section 2.2(e). Such
construction shall be conducted in accordance with éll applicable laws, rules and
regulations and shall follow sound engineering and architectural practices. TriMet
shall provide, at its sole cost and expense, appropriate protection to P&W's '
employees, contractors, agents, shippers, customers, lading in P&W's possession,
Trains and Equipment during such construction.

(d) TriMet sha.ll be responsible, at its sole cost and‘expense, for any
increased maintenance costs attributable to such Paséenger Only Changes and/or
Additions that are constructed by TriMet pursuant to this Section 2.5.

2.6 Other Changes and/or Additions.

(a) Each party shall be responsible for designing and constructing, ét
its sole cost and expense (except as expressiy provided in subparagraph (e) below)
and in accordance with the design review requireménts set forth in Section 2.4(b)
and Section 2.5(b) above (as appropriate) and the construction requirements set

forth in Section 2.4(c) and Section 2.5(c) above (as appropriate), any’ Changes
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and/or Additions to the Subject Line that are reduired by any governmental agency
or authority solely as a result of that party’s operations on the Subject Line. The
parties acknowledge that such Changes and/or Additions may constitute Freight
Only Changes and/or Additions or Passenger Only Changes and/br Additions,
depending on the nature of the improverhents.

(b) Inthe event that any Changes and/or‘Additions are required as a
result of the operationé of bbth parties on the Subject Line, the. parties shall use fheir
best efforts to determine which party shall be responsible for designing and
constructing such Changes and/or Additions and to allocate the costs and expenses
of designing, constructing and mafntaining suqh Changes and/c_)r Additions based on
the prinéiple ‘set forth in subparagraph (e) below. Such Changes and/or Additions
shall be designed and constructed in accordance with the design review
requirements set forth in Section 2.4(b) and Section 2.5(b) above (as appropriate)
and the construction requirementé set forth in Section 2.4(c) and Section 2.5(c)
above (as appropriate).

(c) Either party shall have the right, at its sole cost and expense
(including any increased maintenance costs attributable thereto, eXcept o the extent
otherwise provided in this Agreement) or as otherwise agreed by the parties, to
construct such other Changes and/or Additions as are reasonably deémed |
| necessary or desirable by the constructing_ party. Such Changes and/or Additions
shall be designed and constructed in accordahce with the design review
requirements set fbrth in Section 2.4(b) and Section 2.5(b) above (as appropriate)

and the construction requirements set forth in Section 2.4(c) and Section 2.5(c)
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above (as appropriate). TriMet shall be responéible for the cost and expense of any
such Changes and/or Additions {(and any increased maintenance costs atiributable .
thereto) reasonably deemed necessary or desirable by TriMet. TriMet also shall be

- responsible for the cost and expense of any such Changes and/or Additions
constructed by P&V.V: required to maintain the higher operating speeds required for
TriMet’s passenger rail cperations to the extent such costs and expenses would not
have been incurred by P&W but for the présence of TriMet's passenger service,
including the use of new switches in circumstances where P&W would otherwise use.
used switches, and any increased maintenance costs attributable thereto.

(d) Unless otherwise agreed by the parties, thé pérty designing and
constructing any Changes and/or Additions under this Section 2.6 shall be
responsible, at its sole cost and expense (except as expressly provided in
subparagraph (e) below), for any increased costs attributable to such Changes
and/or Additions. Such increased costs, if any, will be determined in accordance
with Section 4.1(f).

(e} P&W shalll be responsible for that portion of the cost and expense
of .designing, constructing and maintaining Changes and/or Additions required under
subparagraph (a) above and Changes and/or Additions that it elects to constru‘_ct |
under subparagraph (c) above that would have been incurred by P&W even if TriMet
were not using or intending to use the Subject Line. TriMef shall be responsible for
all other costs and expenses of designing, constructing and rﬁaintaining such
Changes and/or Additions. The parties shall negotiate in good faith in an effort to

agree on the appropriate allocation of such costs and expenses during the
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applicable plan review period for such Changes and/or Additions. The increased
maintenance costs attributable to such Changes and/or Additioné, if any, will be
determined in acbordance with Section 4.1(f).

(f) Noiwithstanding any other provi.s.ior’\s' of this Agreeme'nt, if any
federal, State or local government agency requires grade separations between the
Subject Line and intersecting or crossing streets, roads, or highways, TriMet and
P&W shall share equally the railroad share of the _capital and maintenance costs for
any resulting Changes and/or Additions; provided, however, that if either party
demonstrates that equal capital and maintenance cost-sharing would result in gross
inequity in a particular situation, then the parties shall negotiate in good faith to
arrive at an equitable allocation. If the parties fail to reach agreement, the allocation
may in cases of gross inequity be determined through arbitration.v In attempting to
establish gross inequity and in seeking an alternative cost allocation, the parties may
rely on any relevant information, including the number of Trains operated by each |
party on the Subject Line, the correlation of the timing of highway crossing-train
conflicts with the volume of highway traffic at those times, the presence or absence
of a grade separation during the period prior to the Paséenger Service |
Commencement Date, and the traiﬁ-miles and ton-miles attributable to each party on
the Subject Line. |

(@) Notwithstanding any other provisions of this Agreement, if any '
federal, State or local government agency requires increased protection at
crossings, where the Subject Line crosses or intersects streets, roads, or highWay_s,

TriMet and P&W shall share equally the railroad share of-the capital and -
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maintenance costs for any resulting Chénges and/or Additions; provided, however,
that if either party demonstrates that this equal capital and maintenance cost-sharing -
would result in gross inequity in a particuler situation, then the parties shall negotiate
in good faith to arrive at an equitable allocation. If the parties fail te reach
agreement, the allocation may in cases of gross inequity be determined through
arbitration. In attempting to establish gross inequity and in seéking an alternative
cost allocation, the parties may rely on émy relevant information, including the
number of Traihs operated by each party on the Subject Line, the correlation of the
timing of highway crossing-train conflicts with the volume of highway traffic at those
times, the presence or absence of a grade separation during the period prior to the -
Passenger Service Commencement Date, and the train-miles and ton-miles
attributable to each party on the Subject Line.

(h) Notwithstanding any other provision of this Agreement, ifit:
becomes infeasible for either party to operate over any portion ef the Subject Line
due to a catastrophic event, including, but not limited to, a hurricane, tornado, fire,
flood, landslide, collapse or failure of a critical facility, such as a bridge-or tunnel,
neithér party shall have an obligation under this Agreement either 10 restore service
or'to invest additional capital in the Subject Line; provided, however, that should
TriMet' agree to pay all the costs and expenses necessary to restore service over the
affected portion of the Subject Line, TriMet may construct the required Changes
and/or Additions. Such Changes and/or Additions shall be designed and
constructed in accordance with the design review requirements set forth in Section

2.5(b) and the construction requirements set forth in Section 2.5(c) herein.
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2.7 = Qwnership of Changes and/or Additions.

(a) TriMet shall own (i) all Passenger Only Changes and/or Additions
on the Subject Line, (ii) ahy Initial Capital Improvements and any Changes and/or
Additions required to be constructed by TriMet on the portion of the Subject Line |
between Tigard and Beaverton, and (iii) any Changes and/or Additions required to
be constructed by P&W on the portion.of the Subject Line between Tigard and
Beaverton. To the extent that P&W retains ény obligatioh to return the portion of the
Subject Line between Tigarﬁ and Beaverton to UP at the end of P&W's existing
lease or any subsequent lease, TriMet shall indemnify VP&W for any costs
attributable to the presence of the Initial Capital Improvements and any Changes
and/or Additions constructed by TriMet on that portion of the Subject Line.

(b) P&W shall own (i) all Freight Only Changes and/or Additions on
| the Subject Liﬁe, and (ii) any Changes and/or Additions required to be constructed

by P&W on the portion of the Subject Linev between Wilsonville and Tigard. On the
portion of the Subject Line between Wilsonville and Tigard, TriMet shall own all Initial
Capital Improvements and all Changes and/or Additions requiréd to be constructed
by TriMet except for such Initial Capital Improvements and such Changes and/or
Additions with respect to trackage existing as of the Effective Date on that portion of
the Subject Line, which improvements shall be owned by P&W.

(c) Subject to the provisions of Section 2.1(f) and Section 2.1(g), and
except as providea in Section 2.7(d), within one hundred eighty (180) days of the
abandonmentlor discontinuance of P&W'’s cofnmon carrier freight rail operations on

all or a portion of the Subject Line, or within one hundred eighty (180) days of the
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issuance of a Notice of Interim Trail Use or Certificate of Interim Trail Use with
respect to all or a portion of the Subject Line, P&W shall have the right (but not the
obligation) to remove all track, ties, equipment or property owned by P&W on the
| applicable portion of the Subject Line. If TriMet is providing passenger rail service
on the applicable portion of the Subject Line, P&W shall remove such track, ties,
equipment, and other property in a manner that minimizes any imbact to TriMet's
passenger rail operations. Any such track, ties, equipment, or property not removed
by P&W within the one hundred eighty (180) day period shall become the property of
TriMet, and P&W shall'have no further rights in such items.

(d) Within one hundred eighty (180) days of the abandonment 6r :
discontinuénce of P&W's common carrier freight rail operations on all or a portion of
the Subject Line, or within one hund ;'ed eighty (180) days of the issuance of a Notice
of Interim Trail Use or Cettificate of Interim Trail Use with respect to all or a portion
of the Subject Line,P&W shall have the right (but not the obligation) to remove any
Freight Only Changes and/or Additions from the applicable portion of the Subject
Line and to restore_such portion of the Subject Line to its original condition as part of
such removal. f P&W does not remove any such Changés and/or Additions and
adequately restore the Subject Line within the one hundred eighty (180) day period,
TriMet shall héve the right to remove such Changes and/or Addiﬁons and
adequately restore the Subject Line at P&W's sole cost énd expense. Any such
| Changes and/or Additions not rémoved by P&W or TriMet on the portion of the
Su,bjec':t‘Line between Tigard and Beaverton in accordance with the foregoing shall

become the property of TriMet, and P&W shall have no further rights or interests in
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such Changes and/or Additions. If P&W removes such Changes and/or Additions
buf fails to adequately restore the Subject Line to its original coﬁdition, TriMet shall
have the right to obtain reimbursement from P&W for the cost and expense of
performing such restoration. | |

(e) Within one hundred eighty (180) days after the discontinuance of
TriMet's passenger rail operations on the Subject Line, TriMet shall have the right
- (but not to obligation) to remove any Passenger Only Changes and/or Additions from
the Subject Line and to restore the relevant portion of the Subject Line to its original
condition as part of sui:h removal, Before removing ahy Passenger Only Changes
and/or Additions, TriMet shall give sixty {60) days written notice to P&W and shall
obtain any necessary regulatory approvais. If TriMet does not remove any such.
Changeé and/or Additions and adequately restore.the Subject Line within the one
hundred eighty (180) day period., P&W shall have the right to remove such Changes
and/or Additions and adequately restore the Subject Line at TriMet's sole cost and
exbense. Any such Changes and/or Additions not removed by TriMet or P&W on
the portion of the Subject Line from Wilsonville to Tigard in accordance With the
foregoing shall become the propérty of P&W, and TriMet shall have no further rights
or interests in such Changes and/or Additions. If TriMet removes such Changes
and/or Additions but fails to adequately restore the Subject Line to its original
condition, F'&W shall have the right 1o obtain reimbursement from TriMet for the cost
and expense of performing such restoration.

()  Within one hundred eighty (180) days after the discontinuance of

TriMet's passenger rail operations on the Subject Line, TriMet shall have the right
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(but not to obligation) to remove any Initial Capital Improvements owned by TriMet
from the Subject Line and to restore the relevant portion of the Subject Line to its
original condition. Before removing any Initial Capital Improvements, TriMet shall
give éixly (60) days written notice to P&W and shall obtéin all necessary regulatory
approvals. If TriMet does not remove any such Initial Capital Improvements and
‘adequately restore the Subject Line within the one hundred eighty (180) day period,
P&W shall have the right to remove such Initial Capital Improvements and
adequately restore the Subject Line at TriMet's sole cost and expense. Any such
Initial Capital Improvements not removed by TriMet or P&W in accordance with the
foregoing shall become the property of P&W, and TriMet shall have ho further rights'
or interests in such Initial Capital Improvements. If TriMet removes such Initial
Capital Improvements but fails to adequately restore the Subject Line to its original
condition, P&W shall have the right to obtain reimbursement from TriMet for the cost
and expense of performing such restoration. Notwithstanding the fbregoing, TriMet
shall not remove any rail or railroad ties utilized by P&W unless the replacement rail
and railroad ties are in a condition reasonably satisfactory to P&W and at least of
- equivalent quality to the rail and railroad ties in place before TriMet installed the rail

and railroad ties identified for removal.

2.8 Coordination Committee.. TriMet and P&W shall establish a

Coordination Committee consisting of at least two (2) representatives of each party.

The Coordination Committee shall be a forum for the parties to share information,

discuss matters submitted by one party to the other party for review and/or approval,

including safety and operatihg issues, and progress resolution of any issues between
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the parties with respect to this Agreement except those covered by Section 2.3(c). The
Cocrdination Committee shall meet (in person or 'télephonically) regﬁlarly, but not less
than once pér month and also as necessary to address issues be_tween the parties that
- require prompt resolution. |

SECTION 3. OPERATIONS

3.1 Disgatching’ and Control.

- {a) The dispatching of any and aii Trains and Equipment of either .
party over and along the Subject Line shall be subject to the direction and cbntrol_ of
P&W'’s or a P&W affiliate’s train dispatchers and other authorized agents. In
performing its dispatching responsibilities, P&W or its affiliate shall schedule and
dispatch Trains and Equipment over and along the Subject Line in a safe, reliable
and on-time manner and in a manner that complies with all applicable laws,
regulations or rules; provided that all dispatching decisions by P&W or its affiliate
affecting the movement of Trains and Eqﬁipment on the Subject Line shall give
priority to TriMet's Trains moving in revenue service during the Morning and Evening
Paésénger Periods. .

(b) TriMet shall pay P&W or its affiliate a fixed amount per month for
providing such dispatching services and a monthly bonus amount (if earned) based
- on on-time performance (the “DiSpatching Fee”). The fixed portion of the monthly
Diépatching Fee shall cover all of P&W's costs in providing dispatching services,
including baée salaries, fringe benefits, vacation and‘sick time costs, and
contribution to overhead, as provided in Schedule 2.2(c). This fixed vport’ion of the

monthly Dispatching Fee shall be adjusted at the end of each calendar year to
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reflect any increaees in P&W’s costs for base salaries, fringe benefits, vacation and
sick time costs, and contribution to overhead. If at any time the number or mix of
employees assigned to the dispatching function is changed by mui_ual agreement,
the fixed portion of the monthly Dispatching Fee shall be adjusted immediately,
effective at the time of any change in the number of employees. This Dispatching
Fee shall be assessed by P&W or its affiliate within thirty (30) days of the end of
each mohth after the Passenger Service Commencement Date in which dispatchi'ng
servicee (including services related to equipment testing) are rendered by P&W or its
affiliate on the Subjecf Line, and the monthly bonus amount shall be applicable as of
the Passenger Service Commencement Date. The Dispatching Fee shall be
determined as more particularly provided for on Schedule 2.2(c).

(c) Atleast forty-five (45) days prior to the Passenger Service
Commencement Date, TriMet shall provide P&W with a proposed schedule for its "
revenue Trains and a schedule for its pre-revenue service activities (including test
Train and quipment activities) on the Subject Line. - At least fourteen (14) days prior
to the Passenger Service Commencement Date, TriMet shall provide P&W with a
final schedule for its revenue Trains. Prior to the Passenger Serv.ice
Commencement Date, P&W shall reschedule its Trains to the extent necessary to
comply with the priority given to TriMet's Trains during the Paseenger Periods. Each
party shall have a continuing obligation to notify the other of any changes to such
Train schedules, and P&W shall have a éontinuing obligation to schedule its Trains

so as to maintain the priority given to TriMet's Trains.
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(d) Neither P&W nor TriMet shall adopt, except by a_greément with
the other party (which shall not be.unreasonabiy withheld, conditioned or delayed), a
new communications system or signal system for use on the Subject Line which
would adversely affect the other party’s provision of its rail service, unless required

| by any statute, law, ordinance or governmental regulatior}. Each party shall give the
other party at Ieasf thiﬁy (30) days advance written notice of any material éhange in
its existing communicatiqns systém or signal system.

(e) The parties hereby acknowledge that operating and management
issues may arise from time to time with respect to the Subject Line and agree to
meet and confer in good faith to discuss and resoIQe such iséues in the Coordination
Committee as set forth in Section 2.8. After TriMet's rail passenger service begins,
this Committee shall meet to discuss whether the schedules in placé are viable or
require adjustment.

3.2 Train Operations.

(a) Exceptas otherWise expressly provided herein, TriMet and P&W
shall each be responsible for providing and operating their own Trains and
Equipment on thé Subject Line and each shall operate such Trains and Equipment
in a safe and efficient manner. Each party shal! be responsible for furnishing, atits
sole cost and expense, all labor, fuel and other supplies ne'cessary for the
operations of its own Trains and Equipment over the Subject Liné.

| (b) TriMet and P&W shall each comply with all appliéable laws,
regulations or rules, state or federal, governing operations on, and the inspection,

testing or safety of, the Subject Line, the Trains and Equipment thereon, and any
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persc)nnel employed in the operation and maintenance thereof (including any laws
relating to the transportation of Hazardous Materials). If any failure on the part of a
party to so comply shall result in a fine, penalty, cost or charge being imposed or
assessed on or against the other party, such other party shall give prompt notice to
the failing party and the failing party shall promptly reimburse and indemnify the
other party for such fine, penailty, cost or charge and all expenses (including
reasonable attorneys’ fees) incurred in connection therewith, and shall upon the
request of the other party defend such action free of cost, chairge or expense to the
other party. For purposes of Section 3.2(b), TriMet shall be responsible for
compliance by any PRS Contractor (other' than P&W or its affiliates or a P&W
contractor or subcontractor); provided that this Section is subject to the requiremeﬁts
of Section 6 and ih the event of any conflict, Section & shall control over this Section.
(c) Subiject to FRA rules and regulations, neither TriMet nor P&W
shall have any responsibility for inspecting, maintaining, servicing or repairing any
Trains or Equipment used by the other party on the Subjéct Line. If, for any reason,
TriMet's or P&W's Trains or Equipment become stalled or disabled on the Joint
Trackage and are unable to proceed, then the party whose Trains or Equipment are
involved in the incident (the “Responsible Party”) shall within a reasonable time ‘
furnish such assistance as rﬁay be negessary to haul, help, push or move such
Trains or Equipment and clear the Joint Trackage. If the Responsible Party does not
clear its Trains or Equipment from the Joint Trackage within a reasonable time, ihe

other party may clear such Trains or Equipment from the Joint Trackage and obtain
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from the Responsible Party reimbursement of all reasonable costs and expensés
incurred in so doing. | |

(d) Asofthe Passéhger Service Commencement Date, if either party
shall reasonably need to enter upon any porﬁon of the Subject Line (excluding
Freight Only Changes and/or Additions or Passenger Only Changes and/or
Additions, as applicéble) outside the normal course of its 6perations (such
operations including in order to trahsport officers, directors, employees, consultants,
contractors, customer representatives, representatives of potenﬁal buyers or any
other persons), then such party shall give reasonable notice to the other party of
such entry, which notice shall be provided not less than twenty-fdur (24) hours in
advance, except in the case of emergencies. The parties shall use their best efforts
to avoid interfering with the operations of the other party during such entries.

(e) It P&W is required by law to conduct an‘y testing (including any
drug or alcohol testing) on any TriMet or PRS Contractor employees, TriMet shall
reimburse P&W for any reasonably documented testing costs incurred by P&W.
| Without limiting the generality of the foregoing, such testing costs may include costs
incurred for medical services, hospital services, laboratory services, as well as P&W
employee costs for time spent in arranging and supervising such testing. If, due to
TriMet's rail passenger operations, P&W is required to inc_:rease security, install néw
security devices, provide security training, to provide special identification cards to
employees or contractors, TriMet shall reimburse P&W for any feasonably
documented costs incurred by P&W. P&W shall provide reasoﬁable documentation

for such costs, provided that with respect to costs incurred by parties other than
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P&W (or its affiliates or a P&W contractor or subcontractor), P&W shall be required
to provide documentation only to the extent that such documentation is available or
can.be obtained through commercially reasonable efforts of P&W.

SECTION 4. MAINTENANCE

4.1 Maintehance Obligations.

(a) Prior to any Maintenance Changeover Date, P&W shall maintain,
repair and renew the Joint Trackage on a consistent basis at no less than the
existing standard as of the Execution Date, which standard shail be determined by
the parties on the basis of a joint inspection conducted no more than thirty (30) days
after the Execution Date; provided that if the standard established by any Initial
Capital Improvements or} any Changes and/or Additions is higher than the existing
standard as of the Execution Date, P&W shall maintain, repair and renew the Joint
Trackage on a consistent basis at no less than the standard established by such
imprbvements. Such maintenance shall include the repair of trackage, structures
and signals, installation of ties and ballast, surfacing work and replacement in-kind of
existing facilities such as traékage, structures and signals. In conducting such

| maintenance obligations, P&W shall use reasonable and custo'mary care, skill and
diligence and shall comply with all app|i¢able laws, reguiations or rules. |

(b) As of the earlier of the date when the Initial Capital Improvements
afe substantially completed or the date when P&W is required to establish a level of
maintenance that is higher than necessary for freight operations, TriMet shall pay
'P&W for such maintenance services on a monthly basis. The monthly fee and the

scope of maintenance services are set forth in Schedule 4.1 hereof. In the event of
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~discontinuance of TriMet's passenger rail_.service on the Subject Line prior to
: expiratiori of this Agreefnent, the barties shall negotiate in good faith to reduce
TriMet's obligation to pay P&W for maintenance services to an amount that fully
compensates P&W for any maintenance obligations in excess of those -fequired for .
P&W's freight rail service, including, but not limited to, signal maintenance, and
Schedule 4.1 shall be amended accordingly. Thereafter, P&W and TriMet each
shall have the right to request annual renegotiation of the maint‘enance‘fee based
upon the same standard, and in the case of changes, Schedule 4.1 shall be
amended accordingly. Notwithstanding the foregoing, if TriMet discontinues its
passenger service but leaves in place the CTC system installed pursuant to this
Agreement, TriMet shéll at a minimum pay all the maintenance costs for that system,
including wages and replacement parts, for a period of fifteen (15) years after
TriMet's discontinuation of passenger selrvice. |
(c) P&W shall have the right; upon one hundred eighty (180) days
advance written noﬁce to TriMet, to discontinue maintenance of the Joint Trackage.
In the event of any such discontinuance, P&W shall pay TriMet a monthly fee for
maintenance services, as specified in Section 4.1(e) of this Agreement. Any such
discontinuance shall not alter TriMet's obligation to pay for maintenance services
p(ovided by P&W.
(d) As of the Maintenance Changeover Date, TriMet shall assume

sole and exclusive responsibility for maintainihg, repairing and renewing the Joint_
Trackage on a consistent basis at no less than the existing standérd as of the Joint

Inspection Date; provided that if the standard established by any Initial Capital
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Improvements or any Changes and/or Additions to the Joint Trackage constructed
after the Joint lnspection Date is higher than the standard determinéd as of the Joint -
In§pection Date, TriMet shall maintain, repair and rénew tn‘e Joint Trackage on a
consistent basis to the standard established by such improvements. Such
maintenance shall include the repair of trackage énd structu.res, .inétallatiqn of ties
and ballast, surfacing work and replacement in-kind of existing fanilities such as
trackage and structures. In conducting such maintenance, TriMet shall use
reasonable and customary care, skill and diligence and shall comply With all
applicable laws, regulations or rules. |

(e) As of the Maintenance Changeover Date, P&W will pay TfiMet a
monthly fee of Nine Thousand Seven Hundred Four Dollars ($9,704) for
maintenancé services provided by TriMet, which fee is based on P&W's current
estimated share of the cost and expense of maintaining thé Joint Trackage
attributable to its freight rail operations bn the Subjéct Line. The monthly fee shall
be adjusted fro‘m the current estimated amount stated in the nrevious sentence to an
adjusted amount as of the Maintenance Changeover Date by the same percentage
as the percentage increase, if any, in the STB’s rail cdst adjustrnent factor,
unadjusted for prqductivity, between the Execution Date and the Maintenance
Changeover Date and thereafter, shall be adjusted annually as of the end of each
calendar year by the same percentage as the percentage annual increase, if any, in
the STB's rail cost adjustment factor, unadjusted for productivity. If the rail cost
adiustmént factor ceases to exist, the parties shall use the Consumer Price Index for

all Urban Consumers (CPI-U) issued by the Bureau of Labor Statistics or a
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substantially. similar index. In addition, TriMet and P&W shall adjust the monthly fee
every five (5) years from the Effective Date to reflect any changes in the volume of |
P&W traffic on the Subject Line. |

(vf) The monthly maintenahce fees specified in subparagraph {e)
above shall be adjusted retroaétively, as necessary, td ensure that P&W'’s
maintenance costs on the Joint Trackage shall not exceed its average system-wide
méintenanée cost per track-mile. For purposes of this provision, costs shall be
calculated using a three (3) year rolling average. By March 1 of each calendar year,
P&W shall make the required calculations and provide éll such calculations to
TriMet. TriMet shall have the right to audit the applicable records of P&W relating io
such calculations. TriMet shall promptly refund to P&W any such maintenance costs
incurred by P&W above this cap.

(g) Notwithstanding ahy other provision of Section 4.1, P&W shall be
responsible for maintenance of Freight Only Changes and/or Additions..

4.2  Failure to Maintain.

- (a) In the event that either TriMet or P&W (as appropriate, the
“Maintaining Party”) fails to fulfill any maintenahce obligations under this Agreement,
the other party (the “Non-Maihtaining Party”) shall give written notice of such failure
to the Maintaining Party. If the Maintaining Party d.oes not'cure such failure within
thirty (30) days after receipt of such notice, the Non-Maintaining Party may perform
such maintenance obligations and shali be entitled to leI reimbursement for the
costs and expenses thereof from the Maintaining Party. The performance of any

such maintenance obligations by the Non-Maintaining Party shall not be deemed or
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construed as an assumption by such party of any other or ongoing maintenance
oblfgations of ihe Maintaining Party. The Maintaining Party shall be responsible for
any fines and/or penaltieé assessed against either party by the Federal Railroad
Administration (“FRA”) or any successor agéncy, and shall be responsible for
defending (at its sole cost and expense) both parties in any enforcement action,
arising from the Maintaining Party’s failure to comply with applicable FRA

requirements. |

(b) Inthe event that the Maintaining Party repeatedly fails to fulfill its
maintenance obligations under this Agreement, despite having re_ceived adequate
written notice of such repeated failure from the Non-Maintaining Party, the Non-
Maintaining Party shall have the right, upon sixty (60) days advance written notice to -
the Maintaining Party, to assume the maintenance responsibilities of the Maintaining
Party. The parties shall negotiate in good faith to establish the amount of
compensation that the Maintaining Party shall pay the Non-Maintaining Party for
assuming and performing such maintenance obligations.

(c) P&W shall provide a copy of all reports of track inspections on the

Northe'rn Segment by the FRA or ODOT inspectors to TriMet promptly upon receipt
of said reports. The term “reports” includes any notices or citations alleging
deficiencies from FRA track standards. |

(d) | During the term hereof, P&W shall pay prior to delinquency all
bills for any utilities necessary for its operations, including such bills for water, weed
abatement, sewer, gas and electric service to the Northern Segment. To the extent

such utility costs stem solely from P&W'’s freight operations, P&W shall bear such
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costs. To the extent suéh utility costs stem solely from TriMet's passenger
operations, TriMet shall bear such costs and shall reimburse P&W for payments
made by P&W. To the extent such utility costs stem both from P&W's freight
operations and from TriMet's passenger operations, the costs shall be allocated
based upon the number of trains operated respectively by P&W and by TriMef
during the three most recent calendar months or during a rep'resenta'tive time period
agreed upon by P_&W and .TriMet. Utility costs to be bérne by TriMet shall be
iﬁvoiced by P&W pursuant to Secti_oh 10 of this Agreement. Nothing herein shall
require P&W to pay utility bills relating to TriMet's passénger stations, TriMet's
‘parking facilities, or TriMet's passenger maintenance facilities; TriMet shall arrange
to be billed directly and shall pay directly for any utility costs relating to such stations
or facilities.
SECTION 5. INSURANCE
5.1  Liability Insurance:”
(a) TriMet shall obtain railroad liability insurance, effective as of the
Passenger Service Commencement Date, for the liability of P&W, Willamette &
Pacific Railroad, Inc.(“W&P”) and Genesee & Wyoming Inc. (“GWI") as the named
insureds on the policy, and for the officers, directors andvemployees of any of them,
for injury to persons, including death, and for damage to property, including damage
to the environment, that would not have occurred but for TriMet's operation of
passenger rail transportatioh on the Subject Line. P&W affiliates (other than GWI
and W&P) providing services under this VAgvreement shall be added as additiqnal

insureds. Such insurance shall provide liability limits of not less than $200,000,000
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per occurrence and $200,000,000 in the annual aggregate, excess 1o a self-insured
retention of liability. Such insurance shall include. blanket contractual liability
coverage. Such insurance shall not exclude coverage for puniﬁve damages. Such
coverage also shall include coverage for claims made under the Federal Employers
Liability Act, cove.rage for the release of poliutants and Hazérdous Materials and
coverage for negligence claims arising out of the intentional acts of any employee or
agent. The initial self-insured retention shall be no greater than $5,000,000,
provided that the seif-insured retention may be raised té an amount no greater than
$10,000,000, ifTriMet can reasonably demonstrate to P&W that there has been a
material change in market conditions for insurance as reflected in premium levels
and P&W concurs, which concurfence shall not be unreasonable withheld,
conditioned or delayed. Subject to the limit imposed by the then-current maximum
on the seif-insured retention, TriMet shall have sole discretion to determine the
amount of the self-insured retention. TriMet shall pay claims otherwise covered by
the liability insurance described in this paragraph, but that are within the self-insured
retention.

(b) | In the event that TriMet purchases railroad liability insurance on a
claims made basis, TriMet hereby agrees to procure insurance with an extended
reporting period of five (5) years beyond expiration, cancellation or termination of the
polipy.

(c) TriMet shall obtain insurance, effective as of the}Passehger
Service Colmmencement Date, for the liability of P&W, W&P and GWI as the named

insureds on the policy, and for the officers, directors and employees of any of them,
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for Loss arising out of environmental damage or the release of the Hazardous
Matérials on the Subject Line, with limits of not less than $1 0,000,000 annually.
TriMet shall have sole discretion to determine the amount of the self-insured
retention, but the self-insured retention shall not exceed $1,000,000. TriMet w_iII pay
claims otherwise covered by the insurance described in this baragraph, but thaf are
within the self-insured retention. |

(d) P&W has and shall at all times maintain railroad liability insurancev
| for its freight operations, and any other P&W railroad operations (excluding PRS
Contractor services), for its own liability and that of its officers, directors and
employees, for injury to persons, including death, and for damage to property,
including damage to the environment that would have occurred regardless of
TriMet's operation of the Subject Line for passenger rail service. Such insurance
shall provide liability limits as P&W deems sufficient to respdnd to claims arising out
of its own operaﬁons, and with such retentions or deductibles as it deems
appropriate. P&W shall pay any claims that are within the deductible or reteﬁticn of
insurance obtained by P&W in satiéfaction of this paragraph.

() TriMet and P&W shall each provide evidence of the insurance
required by Sections 5.1(a}, (¢} and (d) to the other party at the time_such insurance
is obtained or renewed, but no later than the date of renewal. Certificates must be
from a company authorized to do business in Oregon. TriMet and P&W have the
right to review and approve insurance policies obtained by the other party for
compliance‘with the obligations set forth in this Section 5.1; provided that such

approval shall not cdnstitute a waiver of any non-compliance with this Section 5.1.

55



Execution Copy

(fy  Within thirty (30) dayé after any amendment, expiration or repeal,
or judicial invalidation of the statutory cap on liability set forth at 49 U.S.C. § 28103,
and no more than ohce on each three year anniversary of the Passenger Service
Commencement Date, TriMet and P&W shall consider the Losses péid under the
insurance and self-insured retentions described in this Section 5A.1, along With any
other relevant information, and shall determine whether there are reasonable
grounds to adjust the Iimits'of insurance required by this Section 5.1 or the amount
of or maximum for the self-insured retentions. Any disputes with respéct to whether
there are grounds for sucﬁ adjustments shall be subject to arbitration in accordance
with Section 7. |

5.2 Propenry Insurance...

(a) TriMet hbas and shall maintain at all timeé insurance providing
coverage for loss or destruction of property, including but not limited to Equipment
owned by TriMet or in ’which TriMet has an insurable interest, or P&W property
which is in the care, custody or control of TriMet, in amounts determined by TriMet to
adequately insure _physicai damage, business interruption, extra expense, and such
other loss as is reasonably foieseeable and desired by TriMet. The insurance
obtained by TriMet in satisfaction of this Section shall include a waiver of_
subrogétion in favor of P&W and if necessary, name P&W as a Ldss Payee.

| (b) P&W has and shall maintain at all times ins'urancekproviding
coveragé'for loss or destruction of property used for its freight operatio‘ns., and any
other P&W railroad operations (excluding PRS Contractor servibes), including but

not limited to Equipment owned by P&W or in which P&W has an insurable interest,
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in amounts determined by P&W to adéquately insure physical damage, business
interruption, extra expense, and such other loss as is reasonably foreseeable and
desired by P&W. The insurance obtained by P&W in satisfaction of this Section

shall include a waiver of subrogation in favor of TriMet.

- 5.3 Course of Construction Insurance:” TriMet shall obtain and maintain an
Owner Controlled Insurance Program (“OCIP”), in accordance with Oregon law,
effecfive on the date that TriMet commences construction of the Initial Capital
Improvements (“Construction Commencement Date”). This OCIP shall remain in place
| until all construction is completed. The OCIP shall include the following: (1) Railroad
Protective Liability Insurance, designating P&W as a named insured, and providihg_
coverage with liability limits of $2,000,000 per occurrence and $6.000,000 aggregate;
| (2) Builders Risk Insurance, designating P&W as an additional insured, excluding
coverage for rail vehicles, with a Direct Damage Limit of $100,000,000, and Earthquake
and Flood limits of $50,000,000 each; (3) general liability insurance, designating P&W
as ah additional insured, wifh limits of $2,000,000 per occurrence, and $4,000,000
aggregate; (4) excess liability insurance, designating P&W as an additional insured,
with fimits of $75,000,000 in excess of the underlying limits general liability limits; and
(5) workers compensation insurance as required by Oregon law. To the extent that the
OCIP or any other insurance aQailabIe to TriMet does not insure liability for
environmental damage, TriMet nevertheless shall assume responsibility for such Iiabiiity
or loss in accordance with Section 6

5.4  Workers Compensation/Employers Liability Insurance.: TriMet will

insure or self-insure its liability to TriMet empioyees, as requiréd by Oregon law.
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5.5 Letter of Credit In Amount of Retention. ( Tri-Met shall secure and

maintain unconditional and irrevocable sfandby Letters of Credit addreséed to P&W in
an amount equal to the then-current self-insured retention levels for the insurance
" required under Séctions 5.1(a) and 5.1(c) and conterminous with the longest remaining
term among the policies then in place to meet the requirements of Sections 5.1(a) ar)d
5.1(c). The issuer of the Letter of Credit shall be a bank vs)ith a long term senior debt
credit rating of not less than “A(2)" by Moody's Investors Service or "A" by Standard &
Poor's. In the event Tri-Met fails to meet its obligation with respect to claims within the
self-insured reténtion under any insurance policy provided for in this Section 5 in
accordance with Section 6.4; P&W shall have the right, upon ten (10) d.ays written
notiée to Tri-Met, to draw upon the Letter of Credit to satisfy such claims and to seek
interest from TriMet under Section 10.5, retroactive to the date of any payment by P&W.
5.6 Notice of Change.-

(@) The policy or policies obtained by TriMet.in satisfaction of_ the .
obligations set forth in Sections 5.1(a) and 5.1(c) may not be non-renewed,
cancélled or materially changed without providing P&W written notice thirty (30) days
prior or soon as reasonably practicable after TriMet receives a nétice of cancellation
or change from any insurer issuing such policy or policies.

(b} The policy or policies obtained by P&W in satisfaction of the
obligations set forth in Seétion 5.1(b) may not be non-renewed, cancelled or
materially changed without providing TriMet written notice thirty (30) days prior or
soon as reasonably practicable aﬁer P&W receives a notice of cancellation or

change from any insurer issuing such policy or policies.
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5.7 Primary Nature of Insurance.’ Insurance obtained pursu"ant to this
contract shall be primary and non-contributing as respects any Iével of self-insurance or
coverage maintained by P&W. Certificates must reflect the above wording such
wording shall be included on the poiicies obtained pursuant to Section 5.1(a) and 5.1(c).
Any coverage maintained by P&W for its liability shall be excess over any other valid |
and collectible insurance. |

5.8 Separation of Insureds."All policies required herein shall include a
severability of interest provision or endorsement, or separation of insureds ian‘guage
within the policy. |

5.9 Insurers.”Each insurance policy required by this Section shall be
issued by a financially sound insurer has a Best's Rating of A-VIl or better.

SECTION 6. LIABILITY AND INDEMNIFICATION

6.1  Indemnification.

(a) TriMet agrees to defend and indemnify P&W, ité parént and
affiliated companies, and the officers, directors and emplioyees of any of them,
against ali claims, suits and demands for Losses arising out of injury or death
sustained by any person, and out of damage to pioperty, when such Loss would not
ha\)e occﬁrred but for TriMet's operation of passengér réil service on the Subject
Line or rail upgrades to accommodate passenger rail service on the Subject Line.

(b) P&W agrees to defend and indemnify TriMet ahd its related
entities, and the officers, directors and employees of any of them, against all claims,
suits and demands for Losses arisihg out of injury or death sustained by any peréoh,

~ and out of damage to property, when such Loss did not arise out of and would have
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occurred regardless of TriMet's operation of passenger rail service on the Subject
Line.

6.2  Allocation of Responsibilities.

(a) Without limiting the generality of Section 6.1, any and all Losses
arising out of (i) personal injury (including bodily injury and death) to, or property
‘ damage suffered by, Passengers or TriMet's non-Passenger invitees, employees,
agents, officers, directors, commissioners, trustées or any person operating TriMet's
Trains or TriMet's Equipment on the Subject Line; (ii} personal injury (including
bodily injury and death) to, or property damage s'uffered by, P&W'’s invitees,
employees, agents, officers, directors, trustees or any pérson operating P&W's
Trains or P&W’s Equipment on the Subject Line; (iii) property damage suffered by
TriMet; (iv) property damage suffered by P&W; (v) personal injury or property
'damage suffered by any other pefsons (including trespaésers whether or not subject
to the ﬁap on liability established in 49 U.S.C. § 281083); or (vi) the direct or indirect
release, discharge, or spillage of Hazardous Materiéls; shall be the responsibility of
and borne by TriMet, if such Losses would not have arisen but for the provision of
TriMet's passenger rail sérvice on the Subject Line (including any service performed
by P&W for TriMet) or to the presence of Passengers, cars, equipment, personnel,
contractors or agents of TriMet on or about the Subject Line.
(b) Without limiting the generality of Séction 6.1, any and all Losses
not covered by Section 6;2(a) arising out of (i) personal injury (including bodily injury
and death) to, or property damage suffered by, P&W, P&W’s invitees,-employees.

agents, officers, directors, trustees or any person operating P&W's Trains or P&W's
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Equipment on the Subject Line; (i} personal injury or property damage suffered by
any other persons (including trespassers); or (iii) the direct or indirect release,
discharge, or spillage of Hazardous Materials; shall be the responsibility of and
borne by PRW.

(¢) In any case where a party is required under the provisions of this
Section 6 to bear the responsibility for a Loss, it shall have the responsibility for
cleanup, including all associated costs, of the incident or accident which resulied in
such Loss. In the event the parfy responsible for the cleanup fails to clean up the
incident or accident within a reasonable time, the other party may clean up the
incident or accident and obtain from the responsible party reimbursement of all costs
and exbenses arising from the cleanup, including interest imposed beginning on the
day funds are first advanced for such cleanup, in accordance with Section 10.5. |

(d) Should P&W be forced to suspend freight rail service due to
construction or maintenance by TriMet of the Initial Capital Improvements or
Passenger Only Changes and/or Additions, TriMet shall be responsible for all of
P&W'’s resulting Losses, including without limitation, P&W’s lost revenue and
increased expenses of any kind or character (both direct and third party expenses)
to the extent such lost revenue and increased expenses would otherwise be covered
by a Builders Risk Insurance policy. For the avoidance of doubt, P&W had operating
' révenue in éxcess of $38 million ih the Oregon Region in a recent annual period.
TriMet _shall not be responsible for any such Losses that occur as a result of P&W's
inability to provjde freight rail service either during construction by TriMet that occurs

within the specific hours allocated for such projects under Section 2.3(d) or during
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mainfenance :by TriMet that occurs within a schedule established in advance by
TriMet and P&W. Except as otherwise expressly provided ih this Section 6, P&W
shall be responsible for-and shall bear any Losses sustained by TriMet (including
lost profits) as a result of .P&W activities on the Subject Line that occur during any
specific hours allocated fbr TriMet construction projects.

| (e} Should P&W be required to provide passenger. ra‘il service onA the
Subject Line, by court order, agency order, or by operation of law, due to a cessation
or suspe'nsion of passenger rail service by TriMet, TriMét shan indemnify P&W for all |
resulting Losses, including reasonable attorneys’ fees and expenses incurred in
opposing regulatory or legal action requiring P&W to provide such service.

| (ff  Notwithstanding any other provision of this Section 6, Losses

arising out of an accident or incident iﬁvoIVing both TriMet's T(ains or Equipment and
P&W'’s Excursion Trains shall be the responsibility of and borne by the 'parties in
proportion to their respective degrees of fault.

(@) Neither party shalt (i) seek to nullify, void or set éside the
allocation of Losses set forth in this Section 6 by alleging that the other party has
engaged in miscohduct, or willful and wanton misconduct, or negligence or gross
negligence; (ii) bring .a claim alleging that the other party has engaged in
misconduct, 6r willful and wanton misconduct, or negligence or gross negligence; or'
(iii} seek to nullify, void or set aside the alldcation of Losses set forth in this Section 6
by invoking the doctrine of sovereign immunity or by élieging that execution of this
Agreement by a party was not within the scope of that party’s authority; or (iy\./) seek

to nullify, void or set aside the allocation of Losses set forth in this Section 6 by
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alleging that any-provisions of this Agreement is inconsistent with the provisioﬁs of
the Oregon constitution or any other provision of Oregon law; or (v) challenge the
enforceability of the Loss allocation provisions set forth in this Section 6.

6.3  Scope of Indemnificationi-

(a) Inany case where a party is required under the provisions of this
Section 6 to bear the responsibility for a Loss, it shall pay, satisfy and discharge
such Loss and all judgments that may be rendered by reason thereof and all costs,
charges and expenses incident thereto (including all incidental expenses incurred by
the indemnified panty), and such party shall forever indemnify, defend and hold
harmvless the other party and its commissioners, diréctors, officers, agents,
employees, shareholders, parent corporation and affiliated companies or
governmental entities from, against and with respect to any and all Losses which
arise out of or result from the incident giving rise thereto.

(b) TriMet shall meet its obligations under this Section 6 by drawing
upon its own revenue, including, but not limited to, insurance proceéds, payroll tax
revenue, and farebox revenue. Nothing in this Section 6 shall impose or be
construed to impose a debt or liability on the State of Oregon within the meaning of
Article 11, Sectioh 7 of the Oregon Constitution.

6.4 Procedure. | |

(a) it ahy claim or demand shall be asserted by any person against

an indemnified party under this Section 6, the indemnified party shall, within thirty

(30) days after notice of such claim or demand, cause written notice thereof to be ‘

given to the indemnifying party, provided that failure to notify the indemnifying party
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shall not relie\)e the indemnifying party from any liability which it may have to the
indemnified party under this Section 8, except to the extent that the rights of the
indemnifying party are in fact prejudiced by such failure. If any such claim or demand
shall be brought against the indemnified party and it shall have given notice thereof
to the indemnifying party, the indemnifying party shall have the right, at its own
expense, to control‘(including the selection of counsel reasonably satisfactory to the
indemnified party) or to participate in the defense of, negotiate or settle, any such
claim or demand, and the parties hereto agree to cooperate fully with each other in
connection with any such defense, negotiation or settlement. Iﬁ any.eve‘nt', tﬁe
indemnified party shall not make any settlement of any claims Which might give rise
to liability on the part of the indemnifying party under this Séction 6 without the prior
written consent of the indemnifying party, which consent shall not be unreasonably
withheld, conditioned or delayed. If ahy claim or demand relates to a matter for
~ which the parties, under the terms ot Section 6.2(f), are to share liabiiity equally or in
proportion to their relative degrees of fault, each party shall be entitled to select its
own counsel and defend itself against the claim at its own expense, and neither
party shall make any settlement of any such claims without the prior written consent
of the other party, which consent shall not be unreasconably withheid, conditioned or
delayed.

(b) Sﬁbject to the provisions of Section 6.4(a) on each occasion that
the indemnified party shall be entitled to indemnification or réimbursement under this
Section 6, the indemnifying party shall, at each such time, promptly pay the amount

of such indemnification or reimbursement. If the indemnified party shall be entitled
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to indemnification under this Secﬁon 6 and the indemnifying party shall not elect to
control any legal proceeding in connection therewith, the indemnifying party shall
pay to the indemnified party an amount equal to the indemnified parnty’s reasonable
Iégal fees and other costs and expenses arising asa result of such proceeding.

(c) Any dispute between the parties as to the right to indemnification
or the amount to which it is entitled pursuant to such right with respect to any matter
shall be submitted to arbitration pursuant to Section 7; provided, however, that if
either party or _both parties are named as defendants, third party défendants, Cross-
claim defendants or are otherwise named as parties to a'lawsuit or other legal
proceeding initiated by a_third party, and such proceeding involves or .relates to such
indémniﬁcation rights, then either party shall have the right to pursue the resolution
of such indemnification issues in that proceeding instead of through the arbitration
procedures set forth in Section 7. |

6.5 Not For Benefit Of Third Partiesi” The provisions of this Section 6 are
" not intended to confer any right, benefit, or cause of action upon any third party and are
intended solély to deal with the alldcation of liability, if.any, as beﬂveen the parties to
this Agreement.
SECTION 7. DISPUTE RESOLUTION AND BINDING ARBITRATION

7.1 Submission:” Both of the parties hereto shall make every reasonable

effort to settle any disputes érising out of their tespective rights and obligationé under
this Agreement through prompt and diligen’i negotiations." If at any time a question or
controversy shall arise between the parties‘hereto in connection with the Agreement

that the parties cannot resolve within thirty (30) days, such question or controversy shall
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be submitted to and settled by binding arbitration unless and to the extent that (i) P&W .
seeks to suspend or terminate its performance obligations to TriMet under Section 3 .
and/or Section 4 of this Agreement and/or require TriMet to suspend or terminate its
passénger rail service rights under Sections 2.2 and/or 2.5 of this Agfeement or (i) such
question or controversy is otherwise expressly excluded from arbitration by the terms of
~ this Agreement. If P&W directs TriMet to suspend its passenger rail service pursuant tov
this Agreement, TriMet shall comply with such a directive, but shall have the right to |
seek injunctive relief requiring P&W to allow the restoration of TriMet’s passenger rail
service. The parties shall retain any and all rights to seek judicial relief with respect to
questions or controversies that are expressly excluded from arbitration by the terms
hereof. For such purposes, both parties consen_t to venue in the U.S. District Court for
the District of Oregon, provided such Court has jurisdiction. Arbitration shall occur in
" Portland, Oregon or in another location mutually agreed to by the parties. Unless
otherwise égreed' by the parties, arbitration between the parties pursuant to this Section
7 shall be governed by the rules and procedures set forth in this Section 7. |

7.2 Selection of Arbitrator’ If the parties to the dispute are able to agree

upon a single competent and disinterested arbitrator within fifteen (15) days after written -
notice by one pa_rty of its desire for arbitration to the other party, then the question or
controversy shail be submitted to and settled by that single arbitrafor. Otherwise, any
party (the “notifying party”) may notify the other party (the “noticed party”) in writing of its
reduest for arbitration and nomination of one competent and disinterested arbitrator. |
Within fifteen (15) days affer receipt of said notice, the rioticed party shall appoint a |

competent and disinterested arbitrator and notify the notifying party in writing of such
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appointment. Should the noticed party fail within fifteen (15) days after recéipt of such
hotiCe to name its arbitrator, said arbitrator may be appointed by the Chief Judge (or
acting Chief AJudge) of thve United States District Court for the District of Oregon upon
application by gither party after ten (10) days’ written noticé to the other party. The two
arbitrators so chosen shall select one additional co‘mpeter‘\t and disinterested arbitrator
to complete the board within fifteen (15) days. If the arbitrators so chosen fail to agrée
upon an additional arbitrator, the additional arbitrator shall, upon application of either
party, be appointed by said judge in the manner heretofore stated, provided that in‘ such
cése the appointed arbitrator shall havé experience in passenger and freight railroad
shared track operations. |

| 7.3  Hearing. Upon selection of the arbitrator(s), said arbitrator(s) shall,
with reasonable diligence and subject to the rights of the parties under éection 7.6,
determine the questions as disclosed in said notice of arbifration, give _both parties
reasonable notice of the time and place (of which the arbitrator(s) shall be the judge) of
hearing evidence and argument, take such evidence as the arbitrator(s) shall deem
reasonable or as either party may submit with witnesses required to be sworn, and hear
argumenis of counsel or others. If an arbitrator declines or fails to act, the party (or
parties in the case of a single arbitrator) by whom the arbitrator was chosen or said
judge shall appoint another to act in the arbitrator's place.

7.4  Decision: After considering all evidence, tesiimony and arguments,

said vsihgle‘ arbitrator or the majority of said board of érbitratoré. shall promptly (and in no
event more than thirty (30) days after the arbitration hearing) state such decision or

award and the reasoning for such decision or award in writing which shall be final,
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binding, and conclusive on all parties to the arbitration when délivered to them. The
award rendered by the arbitrator(s} shall be binding on the parties and may be entered
as a judgment in any court having jurisdiction thereof and enforced as between the
parties without further evidentiary proceeding, the same as entered by the court at the
conclusion of a judiéial proceeding in which no appeal was taken. Until the arbitrator(s)
shall issue the first decision or award upon any question submitted for arbitration, |
performance under the Agreement shall continue in the manner and form existing prior‘
to the rise of such question. After detivery of séid first decision or award, each party
shall forthwith complﬁr with said first decision or award immediately afte_r receiving it.
7.5 Costsl Each party to the arbitration shall pay all compensation, costs,

and expenses of the arbitrator appointed in its behalf and ali fees and expenses of its
own witnesses, exhibits, and counsel. The compensation, cost, and expenses of the
single arbitrator or the additional arbitrator in th'e board of arbitrators shall be paid in
equal shares by all parties to the arbitration. |

7.6 Discovery!The parties may obtain discovery and offer evidence as
directed by the arbitrators but in accordance with the Federal Rules of Civil Procedure
Rules 26 - 37, and Federal Rules of Evidence, as each may be amended from time to
time.
SECTION 8. TERM AND TERMINATION

8.1 [Initial Term{” The initial term of this Agreement shall commence on the
Effective Date and shall expire fifty (50) years thereafter (the “Initial Term”), unless
earlier terminated in accordance with this Section.

8.2 Breach By TriMet.
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(a) Subject to Section 8.5, in the event of a material breach by TriMet
| of this Agreement, if TriMet fails to cure within thirty (30) days of receipt of written
notice from P&W, P&W shall be entitled to any and all legal and equitable remedies,
except that if P&W elects to suspend its performance obligations to TriMet under
Section 3 and/or Section 4 of this Agreement and/or require TriMet to suspend its
passenger rail service rights under Sections 2.2 and/or 2.5 of this Agreement, the
cure period shall be five (5) yéars and TriMet shall havé the right to the
reinstatement of P&W performance and/or the reinstatement of passenger rail
service thirty (30) days after TriMet has cured such breach. Notwithstanding any
otﬁer provisidn of this Agreement, P&W méy require TriMet to suspend its
passénger rail service operations during any time period in which the required -
insurance coverage is not in effect; TriMet may provide passenger service only
during time periods in which all réquired insurance policies are in effect. Should a
dispute arise regarding whether TriMet has dured any material breach, there shall be
no reinstatement of passenger rail service until the dispute is résolved. For
purposes of this provision, a material breach shall include, but shall not be limited to:
(i) any failure by TriMet to meet its indemhification obligations; (ii) any failure by
TriMet to obtain the required insurance coverage; or (iii) any failure by TriMet to
meet its payment obligations to P&W, where the amount owed by TriMet equals or
}exceeds fifty thousand ($50,000) dollars.

(b) If TriMet's breach of its obligations in Section 6.2(d) causes a
cessation of P&W's freight rail operations on the Subject Line for more than thirty

(30) days or TriMet fa>ils to pay within thirty (30} days P&W'’s lost revenue and
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increased expenses arising from a breach of its obligations in Section 6.2(d), then in
addition to the remedies set forth elsewhere in this Section 8, P&W shall have the
right to (x) suspend passenger rail sei'vice until P&W'’s freight rail operations on the
Subject Line are fully restored and TriMet has paid sdch lost revenue and increased
operating expenses arising from any such cessation and (y) collect interest from
TriMet under Section 10.5, retroactive to the date of any such lost revenue or
increased operating expenses.

(¢) TriMet shall not invoke or rely upon sovereign immunity as a
basis to avoid or nullify any provision of this Agreement. |

8.3 Breach by P&W:_ Subject to Section 8.5, in the event of a material

breach of this Agreement by P&W, if P&W fails to cure such breach within thirty (30)
days of receipt of written notice from TriMet, TriMet shall be entitled to any and all Iégal
and equitable remedies For purposes 6f this provision, é material breach shall include,
but shall not be limited tof (i) any failure by P&W to meet its indemnification obligations;
or (i) any failure by P&W to pay TriMet for maintenance where the amount owed by
P&W equals or. exceeds fifty thousaﬁd ($50,000) dollars. |

| 8.4 Materiality Thresholds: The fifty thousand ($50,000) dollar materiality
thresholds contained in this Section 8 shall be adjusted, as of the end of each calendar
year, by the same percentage annual increase in the Coﬁsumer Price Index.for All
Urban Conéumers (CPI-U) issuned by the Bureau of Labor Statistics or a substantially

similar index agreed to by the parties if the CPI-U is discontinued.

8.5 Termination.
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(a) Except as provided in this Section 8.5, neither pavrty shall have
the right to terminate this Agreement. This Agreement shall terminate upon the
abandonment or discontinuance of P&W common carrier freight rail service on the
Subject Line pursuant to authorization or exemption by the Surface Transportation
Board or a successor agency, subject to the rights and obligations of either party
that survive termination, including Section 2.1(g). A temporary suspension of freight
rail service pursuant to an embargo shall not result in termination; nothihg in this
Section 8.5 shall limit P&W's rights under Sections 14.1 and 14.3 of this Agreement.
This Agreement shall terminate upon the discontinuance of TriMet's passengef rail
service on the Subject Line or upon TriMet's failure to cure a material breach within
the five (5) year period specified in Section 8.2(a), subject to the rights and
obligations of either party that survive tefmination, including Section 4.1(b).
Termination shall not relieve either of the parties hereto from any obligations or-
liabilities accrued under this Agreement as of the time such termination becomes
effective. Without limiting the generality of the forego'ing, it is specifically recognized
that P&W’s removal and restoration obligations under Section 2.7, TriMet's removal
and restoration obligations under Section 2.7, and any obligation on the part 6f either
party to assume financial responsibility, to indemnify and defend or to make a
payment of money shall survive termination of this Agreement.

| (b) Either party shall have the right to terminate this Agreement if
theré is any change in Oregon law that rendérs the insurance or loss-allocation
provisions of the Agreement unenforceable as app!iéd to the other party. P&W shall

have the right to terminate this Agreement if ORS 30.320 is amended or repealed
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and if no comparable provision is enacted ensuring that a' suit or action for breach of
contract may be maintainedv against TriMet and, in the_event of any assignment,
against the assignée.

(c) Termination shall not felieve either of the parties hereto from any
obligations or liabilities accrued under this Agreement as of the ti'me such
termination becomes effective. Without limiting the generality of the foregoing, it is
specifically reéognized that P&W’s removal and restoration obligations under-
Section 2.7, TriMet's removal and restoration obligations ﬁnder Section 2.7, and any
obligation on the part of either party to assume financial responsivbility, to indemnify
-and defend or to make a payment of money shall sUrvive termination of this
Agreement. |

SECTION 9. TAXES

To the extent any faxes are payable with respect to any pdrtion of the Subject
Line by reason of P&W's use thereof in accordance with this Agreement, P&W will pay,
. to the extent required to do so, such taxes prior to delihquency and shall protect,
defend, indemnify and hold TriMet harmless fromv and against any and all liability, loss,
cost, damage or expense (including reasonable attorneys’ fees) TriMet may sustain or
inéur on account of any such taxes. Notwithstanding the foregoing, any increase in
taxes imposed on P&W due to TriMet's passenger operations, the Initial Capital
lmprovements, the Passenger Only Changes and/or Additions or other Changes and/or

Additions constructed by TriMet shall be the responsibility of and borne by TriMet.
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SECTION 10. COMPENSATION AND BILLING

10.1 Invoicesi” Invoices submitted to the parties under this Agreement

(;‘lnvoices") must specify the amount due under this Agreement. AnyAlnvoice covering
work or services billed on a time and materials basis must be itemized with a detailed
description of the work performed, the date of such work, the pérson performing such
work, the time expended and the associated hourly billing fate or charge for such work,
the associated fringe benefit costs or fringe benefit ratio, and any reimbursable
expenses (including the cost of materials used and reasonable overhead) incurred in
the performance of the work. The party requesting reimbursement shall certify that it
has actually incurred the expenses set out in its Invoice. Except as specifically provided |
“in the Schedules accompanying this Agreement, invoices for reimbursable expenses
may not exceed the out-of-pocket expense and assigned overhead costs for such items.
Invoices shall be paid within thirty (30) days after receipt thereof by the.payor. If a party
disputes any items on an Invoice, that party may, at its election, dedyct the disputed
item frorﬁ the payment, bﬁt shali not delay payment for the undisputed portions. The
amounts and reasons for such deductions, if any, shall be documented to the other

| party within thirty (30) days after receipt of the Invoice. Once documentation is given for
the disputed amounts, and accepted by the paying party, the disputed amounts shall be
paid by the paying party within fifteen (15) days after receipt of the Vdocumentation; in
connection with any payments delayed under this provision, an interest charge shall be
applied pursu'ant to Section 10.4, and interest shall accrue from the original due date for
paymeht forward, except that no interest shall accrue if the payment was deivayed due to

a material failure to provide required documentation. No Invoice shall be submitted later
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- than one hundred twenty (120) days after the last day of the calendar month in which
the reimbursable expense or cost covered thereby is incurred.

10.2 Auditi’ So much of the books, accounts, and records (exgept for
Aprivileged or confidential records) of eagh party hereto as are related to the subject
matter of this Agreement shall at all reasdnabte_ times be open to inspection by'thé
authorized representatives and agents of the parties. All accounting records and other
supporting papers shall be maintained for a minimum of three (3) years from the date |
thereof. If work relating to this Agreement is funded in whole or in part by a federal
grant, the Comptroller General of the United States and authorized representatives of
~ the federal agency furnishing the grant shall have the right to examine and audit such
- books, accounts, and records in accordance with applicable federal laws and
regulations.

10.3 Supporting Documentation. Upon request, a party disputing the
accuracy of any Invoice shall be entitled to receive from the invoicing party copies of
such supporting documentation and/or records as are kept in the ordinary course of the
invoicing party’s business and which are reasqnably necessary to verify the accuracy of
the Invoice as rendered. |

10.4 Interest on Past Due Invoices!” If a party fails to pay an Invoice or a

portion of an Invoice within the thirty (30) day period, the party requesting
reimbursement may impose an interest charge from the thirtieth (30*”) day forward on |
the unpaid amount. Such interest éharge may be included on a subsequent Invoice or
an amended"lnvoice. The interest rate shall be three percent {3%) above the prime rate -

published in the Wall Street Journal, if available (and, if not available, then a
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substantially similar pri‘me rate). Notwithstanding the foregoing, an interest charge may
not be imposed on any Invoice or ang; portion of an Invoice that is determined through

" arbitration or through mutual agreement to be in excess of the amount that is properly
due and owing under this Agreement, or for so ioﬁg as the payment was delayed due to
a material failure to provide required documentation.

10.5 Interest on Payments.(If a party fails to make a payment under any

pfovision of this Agreement within thirty (30) days of when such paymeht is due, interest
shall be imposed from the thirtieth (30th) day forward on the unpaid amount, except that
in the case of cleanup cost reimburselments described in Secti_on 6.2(c), interest shall be
imposed beginning on the day funds are first advanced for such cleanup. The interesi
shall be three percent (3%) above the prime rate published in the Wall Street Journal, it
available (and, if not évailable, then a substantially similar prime rate).
SECTION 11. ASSIGNMENT |

This Agreement shall be binding on the successors and 'aSSigns of the respective
pérﬁes. Except as otherwise provided herein, neither party may aSsign this Agreemeht
to any other per-son or entity without the express written consent of the other party,
which consent shall not be unreasonably withheld, conditioned or delayed. With respect
to any permitted assignment (in whole or in part) of the rights and obligations of one
party, it is the intent of the parties that the assigning party shall have no further rights or -
obligations under this Agreement to the extent of such assignmeﬁt. TriMet
acknowledges that if P&W or all of its assets are acquired, or if a controlling interest in

P&W is acquired, or if P&W merges into another entity, P&W shall have the right to
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assign this Agreement without TriMet's consent to the entity that has acquired P&W or
all of its assets or a controlling interest in P&W or has merged into P&W.

SECTION 12. NON-DISCRIMINATION

No person shall be deni.ed or subjected to discrimination in receipt of the benefits
of any services or activities made possible by or resulting from this contract on the
grounds of race, color, religionv, gendevr, sexual orientatio-n, national origin, disability,
age, or marital status.

SECTION 13. HAZARDOUS MATERIALS AND ENVIRONMENTAL COMPLIANCE
ON THE NORTHERN SEGMENT

13.1 Removal of Certain Materials Upon Termination:- Upon expiration or

e.ar!ier termination of the term of this Agreement, and subject io Section 6.2 of this
Agreement, P&W shall (i) remc;ve any drums, totes, or other portable vessels on the
quthem Segment used to store Hazardous Materials used or generated by P&W, and
remove the contents of, and clean out, any‘ tanks, sumps or other vessels loéated on the |
Northern Segment that were used to store Hazardous Materials used or generated by
P&W, and properly transport such items and Hazardous Substances to appropriately
permitted off-site fécilities for reuse, storage, procéssing, treatment, recycling or
disposal in compliance with all applidable Environmental Laws.
13.2 Notice of Releases of Hazardous Materials!~ P&W shall promptly
furnish TriMet written notice of any and all: |
| (a) Reportablé Releases of a Hazardous Material at, to or affecting
the Northern Segment or any adjacent property of which it becomes aware which

occur during the term of this Agreement; and -
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(b) Alleged violations of Governmental Apbrovals. Such written
~ notice shall identify the substance re}eased, the amount re|eased and the measures
undertaken to clean up and remove the released material and any contaminated soil
or water, the nature and extent of the alleged violation of the measures taken to
eliminate the violations, and shall certify that P&W has complied with all applicable
regulations, orders, judgments or decrees in éonnection therewith, or the date by
- which such compliance is anticipated to be effected. P&W shall also provide TriMef
with copies of any and all reports rﬁade to any governmental agency which relate to
such releases or such alleged violations during the term of this Agreement.

13.3 Response to Releases of Hazardous Materials{ Subject.to Section 6.2;

(a) With respect to any Release of Hazardous Materials to the
Northern Segment arising from P&W's facilities, equipmém, operations, or activities,
or for Which P&W is otherwise responsible as provided in Section 6.2 (inclu'ding any
such Releases arising from P&W's facilities, equipment, operations or activities prior
to the Effective Date), P&W shall promptly undertake and diligently implement such
Résponse Actions as reasonably required in order to comply with applicable |
Environmental Laws and to obtain an NFA, in accordance with the procedures and
prdvisions of Schedule 13.3.
(b) Inthe event that any Release of Hazardous Materiéls for which ‘.

P&W is responsible as provided in Section 13.3 is combined with any Release of
Hazafdous Materials for which TriMet is responsible, the Parties shall confer and
coordinate the planning and implementation of Response Actions in accordance' with

the procedures and provisions of Schedule 13.3.
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13.4 Compliance with L aws; Wastes and Pollution:” During the term of this

Agreement, P&W shall comply with all federal, state and local laws, rules, regulationis,
and ordinances applicable to the Northern Segmént, including but not limited to all
épplicable Environmental Laws. Without Iimiﬁng the generality of the foregoing, at each
location that P&W parks its locomotives, P&W shall install drip pans and a recovery
systefn for fuel drippings that meet or exceed the requirements of applicab!e
Enyironmental Laws within six (6) months after the Effective Date or such earlier time as
required under applicable Environmental Laws.

| 13.5 Re!ease of Hazardous Materials(” P&W shall not Release any
Hazardous Materials in, from, upon, under or above the Northern Segment except in
compliance with all applicable Enyironmental‘ Laws and applicable Governmental
Approvals.

13.6 Storage and Disposal of Wastel: P&W shall not store any waste of any
type in, upon, under or above the Northern Segment except for the temporary
accumuiatibn and storage of waste in the ordinary cdurse of business, pending removal
of such waste for 'recycling, treatment or disposal at a permitted facility. Such waste
shall not be accu‘mulated for longer than the time allowed under applicable
Environmental Laws. Waste éhall be stored in app'ropriate containers and in

Vcompliance with all applicable Environmental Laws. P&W shall not dispose of any
waste of any kind (whether hazardous or not) on or upon the Northern Segment.

| 13.7 Storage of Other Hazardous Materials:” P&W shall not store any
Hazardous Materials in, upon, under or abqve the Northern Segment except for (A) the

temporary storage of waste as provided in Section 13.6 and (B) the storage of fuel,
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commercial products or other materials necessary to operate and maintain P&W’s
locomotives and equipment. Fuel oil and lubricants shall be stored only in vessels,
containers, totes or tanks, which comply with all applicable Environmental Laws. To the |
extent that such materials are stored on or at the.Northern }Segment, all other materials
shall be stored only in properly labeled and appropriate containers, in facilities or
buiidings where such materials are stored as of the Effective Date or at such other
locations on or at the Noythem Segment that TriMet may approve, which approval shall -
not be unreasonably withheld.

13.8 Responsibility For Past Releases By UP Or Other Freight Railroads:

Notwithstanding any other provision in this Agreement, P&W shall bear no responsibility

to TriMet for releases of Hazardous Materia‘ls by UP, UP affiliates, or other-fre_ight
railroads that have operated oh the Subject Line before the Execution Date. Nothing in
this Agreement shall require P&W to pay for Response Actions or to undertake -
Response Actions hecéssitated by the presence of Hazardous Materials released by
UP, UP affiliates, other freight railroads, or other third parties before the Execution Date.

SECTION 14. MISCELLANEOUS PROVISIONS

14.1  P&W's Right To Impose Embargoes:- Except as provided in Section

2.1(e), nothing in this Agreement shall impair or restrict P&W'’s rights to impose
embargoes suspending freight rail service on the Subject Line. P&W shall promptly
notify TriMet if any embargo is imposed by P&W.

14.2 Regqulatory Approvals and Conditionsi. Each party shall file for and

obtain any regulatory approval that it deems necessary (in its sole discretion) to enter

into the transaction contemblated by this Agreement. TriMet shall pay any reasonable
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expenées, including legal fees, incurred by P&W in obtaining the required approvals
listed in Schedule 14.2. The parties acknowledge that this Agreement, including
Section 2.3(a) hereof, will be subject to FTA approval. The parties further acknowledge
that the STB does not have jurisdiction over the transaction contemplated by this
Agreement except that P&W’s acquisition of a perpetUal rail easement from UP requires
SfB approval; if County does not acquire the Northern Segment and transfe‘r safne to
TriMet by March 31, 2007, TriMet shall notify the STB of that fact and inform the STB
that it does not intend to act in reliance on the effect of any STB exemptions or
jurisdictional determinations. For the avoidance of doubt, such March 31, 2007
deadline does not extend the closing deadline in the Purchase and Sale Agreement

~ between UP and Washington County. If any regulatory authority imposes material
conditions on _the transaction or operations authorized by this Agreement or on P&W's
acquisition or use of the easement, and if such conditions are unacceptable to either
party hereto, P&W or TriMet may at any time prior to the initiation of construction of the:

Initial Capital Improvements terminate the Agreement on thirty (30) days written notice.

except as specifically provided herein, the agreements listed in Schedule 14.3 remain
in full force and effect, as amended from time to time.

14.4 Reconstruction or Replacement of Damaged Facilitiesi” P&W shall
bear no responsibility for disruptions of passenger rail service due to flooding, bridge
damage, fires, hurricanes, tornadoes, storms or landslides. Nothing in this Agreement
shall impcée 'any obligation on P&W to reconstruct or replace bridges or other major

structures now used on the Subject Line.
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14.5 Representation as to Enforceability of Agreement!: Each party
represents and warrants that it has all necessary authority to execute this Agreement
and to meet its respective obligations uhder this Agreement. P&W represents and
warrants that this Agreement is and shall be ehforceable against P&W. TriMet
represents and warrants that this Agreement is and shail be enforceable against TriMet.
- TriMet further represents and warrants that (a) its execution of this Agreement and its
performance under this Agreement are within the‘scope of its authority; and (b) its
performance under this Agreement is not in any way prohibited by the Oregon
Constitution or by any provision of Oregon law. These representations and warranties
shall survive termination of the Agreement. | | |
provision hereof is for the benefit of the parties hereto and their successors and assigns
‘ only, and shall not be deemed to inure to the benefit of any thir_d parties. thhing herein
shall be cohstrued to create or increase any right in any third party to recover by way of

damages or otherwise against either of the parties hereto.

_hotices and other communications under this Agreement shall be in writing and shall be
deemed to have been duly given (a) on the date of delivery; if delivered perscnally to
tﬁe party' to whdm notice ié. given, or if made by telecopy directed to the applicable
telecopy number listed below and the transmission is confirmed by mail as provided
under (b) below which is deposited on the first businéss day after the trénsmission, or
(b) at the earlier of actual receipt or the third business day fbllowing deposit in the

United States mail, postage prepaid. Notices and other communications shall be
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directed to the parties at the addresses shown below. A party may change its person
designated to receive notice, its telecopy number or its address from time to time by
giving notice to the other party in accordance with the procedures set forth in this

Section.

If to TriMet: Tri-County Metropolitan Transportation District of Oregon
' 710 Holladay Street
Portland, OR 97232-2168
Attn: Neil S. McFarlane
If to P&W: Portland & Western Railroad, Inc.

650 Hawthorne Avenue, S.E.

Salem, OR 97301

Telephone: 541-924-6560

Facsimile: 541-924-6580

Attn: President and General Manager

With a copy to: Genesee & Wyoming, Inc.

66 Field Point Road

2d Floor

Greenwich, CT 06830

Atin: Legal Department

14.8 |Interpretation.” The section and subsection headings in this Agreement

are for convenience only and shall not be used in its interpretation or considered part of
this Agreement. Words used herein, régardless of the number and gender used, shall
be deemed and construed to include any other number, singular or plural, and any other
gender, masculine, feminine or neuter, as the context requires and, as used herein,
unless the context requires otherwise, the words “hereof,” “herein,” and “hereunder” and
words of similar import shall refer to this Agreement as a whole and not to any particular
provision of this Agreement. The terms “include” and “including” and any derivation

thereof shall be deemed to encompass the ph'rase “without limitation.” This Agreement

is entered into by the Parties in reliance upon the economic and legal bargains
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contained herein and shall be interpreted and construed in a fair and impartial manner
without regard to such factors as the party who prepared, or caused the preparation of,
this Agreement or the relative bargaining power of the Parties.

14.9 Integration, Amendment, and Waiver:.

(a)  This Agreement is the entire agre.ement,'and supersedes all prior
and contemporaneous agreements, representations, and understandings, of the parties
- concerning the subject matter hereof. No subplement, modification, or amendment of
this Agreement'shall be binding unless executed in writing by both of the parties. Union
Pacific Railroad Company (“UPRR”) shall have the right to review and approve any
amendment to this Agreement if such amendment could reasonably be cdnstrued to
adversely affect UPRH‘S commerciéi position with respect to freight handied over the
Northern Segment, provided any such review and approval shall not be unreasonably
withheld, condiﬁoned or delayed‘. No waiver of any provision of this Agreement shall be
deemed, or shall constitute, a waiver of .any other provisions, whether or not.similar, nor
shall any waiver constitute a continuing waiver. No waiver shall be binding unless
executed in writing by the party making the waiver. |

(b) M, as of the Execution Date, the November 21, 2005 shared use
agreement between County and P&W has been assigned in its enﬁrety to TriMet, and if
TriMet has assumed that agreement in its entirety, the November 21, ‘2005 shared use

agreement shall thereafter be terminated and shall be superseded by this Agreement. -

counterparts, and by different parties in separate counterparts, each of which, when

executed and delivered, shall be deemed to be an original and all of which counterparts
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taken together shall constitute but one and the same instrument. A facsimile signature
by any party on a counterpart of this Agreement shall be binding and effective for all
purposes. Such paﬁy shall, howeQer, subsequently deliver to the other party the
original, executed counterpart of this Agreement. |

14.11 G'overning Law!" This Agreement shall be construed and interpreted in
accordance with the laws of the State of Oregoh without regard to any cohflict of law
principles that, if applied, might permit or require the application of the law of another
jurisdiction.

| 14.12 Attorneys Fees!” If any legal action or any arbitration or other

proceeding} is brought for the enforcement or interpretation of this Agreement, or
because of én alleged dispute, breach, default or misrepresentation in connection wiih
any of the provisions of this Agreement, fhe prevailing party or parties shén be entitled
to recover reasonable attorneys’ fees and other costs in connection with that action or
proceeding, in addition to any other relief to which it or tﬁey may be entitled.

14.13 Force Majeure.

(a) Except as otherwise provided in Section 14.13(b), each party will
be excused from the performance of any of its obligations hereunder to the other
party where such nonperformance is océasioned by any event beyond its control,
which shall include any order, rule or regulation o_f any federal, state, or local
governrriental body, agency or instrumentalvity, natural disaster, work stoppage, or |
civil‘ disorder, provided that, except as otherwise provided in Section 13.4, the party
80 excused hereunder shall use all reasonable efforts to minimize its

nonperformance and to overcome, remedy, cure, or remove such event and resume
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the performance of its obligations as soon as reasonably practicable.
Notwithstanding the foregoing, orders, rules, or regdlations issued by TriMet shall
not excuse any failure of performance by TriMet. |

(by With respect to either party’s indemnification, insurance, and
payment obligations, any failure of performance attributable to a Force Majeure
event shall suspend such party’s obligations for a maximum of thirty (30) days. At
the end of the thirty (30) day period, such party shall be required to meet all such
obligations, including any obligations éuspended during the Force Majeure event.

{¢) Notwithstanding any other provision of this Agreement, if TriMet
is for any reason unable to obtain the insurance coverage required by this | |
Agreement, TriMet's passenger operations on the Subject Line shall be su3pended.
TriMe_t shall not operate on the Subject Line during any‘time period in which thé
required insurance policies are not in effect.

14.14 Severability.” Except for the provisions of Section 5, which govern

insurance coverage obligations, if any covenant or provision of this Agreement shall be

adjudged void, such adjudication shall not affect the validity, obligation or performance

-of any other covenant or provision of this Agreement that is in itself valid. No

controversy concerning any covenant or provision shall delay the performance of any

other covenant or provision.

14.15 Effective Date( The parties acknowledge and agree that this
Agreement shall become effective as of the Effective Date; provided, however, that if
County fails to consummate its acquisition of the Northern Segment and transfer same

to TriMet by March 31, 2007, this Agreement shall be terminated, and except for rights
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and obligations already incurred, the parties’ shall havé no furthér rights and obligations
hereunder. |

IN WITNESS WHEREOF, each'party has caused this Agreement to be signed by
one of its duly authorized officers aé of the date and year set forth on the‘following
page.

[This space intentionally left blank.]
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Date: By:

Bruce Carswell, President and General
Manager
Portland & Western Railroad, Inc.

Date: . By

Neil S. McFarlane

Executive Director, Capital Projects & -
Facilities Division ‘
Tri-County Metropolitan Transportation
District of Oregon
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Exhibit A

Maps/Drawings of Joint Trackage
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List of Schedules

Schedule 2.1 - Customers Not Served by P&W Within the Last Three Years But Likely
to Receive Service in the Future

Schedule 2.2(c) — Services & Conipensation - Opérations

Schedule 2.3 - List of Initial Capital Impro&ements

Schedule 4.1 - Services & Compenéation'- Maintenance

Schedule 13.3 ~ Procedufes Governing Environmental Response Actions
Schedule 14.2 — List of Required Approvals |

Schedule 14.3 — P&W Agreements |
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- Schedule 2.1

Customers Not Served By P&W Within The Last Three Years
' But Likely To Receive Service In The Future

Utility Vault

- Gl Joes

RiteAid

WestCo.

McCall Ol

Tri-County Industrial Park
Coe Manufacturing
Palmer Lewis

OrePac
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Schedule 2.2(¢c)

Compensation For Locomotive Operator And Conductor Operator Services,
Including Dispatching, Management, and Administrative Services

1. Overall Approach. .

(a)  Every five (5) years, TriMet and P&W shall negofiate in good faith ‘
to determine the number and types of P&W employees required to provide Locomotive
Operator and Conductor Operator Services. Locomotive Operator and Conductor
Operator Services shall include not only Train services, but also dispétching Services,

- general manager services, and contractor administration services. The parties will

| develop written job descriptions for all Locomotive Operafor and Conductor Operator
Services. Using the agreed-upon list of positions, P&W shall determine for the five (5)
year period, the total projected annual labor cost for such services, taking into account

' base salaries, fringe benefits, vacation and sick time, and overhead,v in the manner set
forth in the table attached below. P&W shall upon reasonable request provide to TriMet
documentation for these projected labor costs. If P&W must purchase any materials,

- equipment or tools in order to provide these services, P&W shall akls‘o proyide
documentation for these costs to TriMet upon reasonable request. Based upon éll the
projected costs, the parties shall then negotiate in good faith to determine TriMet's
monthly payment for Locomotive Operator and Conductor Operétor Services.

(b)  Within a reasonable time after the end of each calendar year, P&W
shall determine the actual labor costs incurred in providing Locomotive Operator and
Conductor Services to TriMet, taking into account base salaries, friunge‘ benefits,
vacation and sick days, and overhead. Such costs may be incurred before the

commencement of passenger service by TriMet, as P&W will be required to initiate
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training and to develop opefating prdcedures before the passenger trains begin
operating in revenue service. If TriMet is found to have made any excess payments
(i.e., payments exceeding P&W’s actual labor costs as described in the prévioué
sentence), P&W shall promptly refund to TriMet the excess amount. If TriMet is found
to have paid Iess}than P&W'’s actual labor ‘costs for such Locomotive Operator and
Conductor Services, P&W shakll bfll TriMet for the shortfall, and TriMet shall reimburse
P&W for the shortfall. P&W shal[ upon reasonable request provide to TriMet
documentation relating to this annual reconciliation. Rather than making such end of
year reconciliation payments in cash, the part.ies may by mutual agreement authorize an
- equivalent adjustment (either an increase or decrease) to future invoices for Locorhotive
Operator and Conductor Services.

2. ‘Cost of Living Adjustments For Employees Providing Locomotive Operator

and Conductor Services.” During any calendar year, if P&W'’s labor costs increase due -

to general raises for the P&W (system-wide) work force or cost of living adjustments,
P&W shall recompute the costs to provide Locomotive Operater and Conductor

" Services and shall provide cost documentation to TriMet. The parties shall then
negotiate in good faith to establish an adjusted payment raté covering the new P&W
salaries and any corresponding adjustments to fri.nge benefits, overhead, and vacation
days or sick days.

3. Changes In The Required Employee Complement During The Year. The

parties understand and agree that it may be necessary to change the numbers or types
of employees during a particular calendar year if there are changes in Train schedules

or increases or decreases in the number of passenger Trains operated by TriMet. In
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such cases, TriMet and P&W shall negotiate in good faith to modify the list of positions,
as needed, and to make corresponding adjustments in the monthly payment rate.

4, P&W’s Right To Discontinue Locomotive Operator And Coriductor

Services " In the event that regulatory, corpofate, or other business-related factors
require P&W to discontinue either or both of the Locomotive Operator and Conductor
Services', P&W shall have the right, upon one hundred eighty (180) days advance
written notice to TriMet, to discontinue such services. Any discontinuance of
Locomotive Operafor or Conductor Services shall not alter TriMet’s obligation to pay for

services actually provided by P&W prior to the discontinuance.
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Dispatching Bonus

Monthly On-Time . Bonus Amount

Performance/Dispatching Bonus
100% $20,000
99%  $18,000
98% : $16,000
97% | $14,000
96% ~ $12,000
95% ' $2,000
Below 95% - $0

The on-time performance during a calendar month shall be caiculated by dividing
the number of TriMet passenger trains that arrived on-time (as defined below) by
the total number of TriMet passenger trains that operated on the Joint Trackage.

For purposes of this calculation, the following terms and conditions will apply:

1. A train will be considered “on-time” if it arrives at its endpoint destination
station prior to or within four (4) minutes of its scheduled arrival time as set foﬁh in the
published schedule applicable to such train.

2. | A train shall not be counted as operated over the Joint Trackage if the
train is unable to complete its scheduled transportation of passengers over the Joint
Trackage as a result of any event, occurrence or condition that is not attributable to the
actions of omissions of P&W, including but not limited to: force majeure events, |
passenger Aequip_ment mechanical failﬁre, declines in on-time performance within the
scope 6f Sectioh 2.2(h), cancellation of éervice by TriMet or involvement of that traih in
an accident or derailment on the Joint Trackage (other than accidents involving freight

trains or derailments attributable to track defects prior to the Maintenance Changeover
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Date); or actions or omissions of any PRS Contractor other than P&W or a P&W affiliate
kor a P&W contractor or subcontractor .

3. The following shall not be counted in the calculation of {he 'arrival time of a
particular train: (i) the actual number of minutes a northbound train is late leaving |
Wilsonville {if such delay is not attributable to the actions of P&W); (ii) the actual number
of minutes a southbound train is late leaving Beaverton (if such delay is not attributable
to the actions of P&W); and (jii) the actual number of minutes a train is delayed due to
mechanical failure or other equipmént deficiencies or any delay due to signal
malfunctions or slow orders ‘imposed by PRS Contractors other than P&W or a P&W
affiliate or a P&W contractor or subconira‘ctor, or to any failure to make minimum

| running time on the part of the PRS Contractor other than P&W or an a P&W affiliate or
a P&W contractor or subcontractor. |

4, Disputes over the calculation of on-time performance or payments
regarding on-timé performance shall be resolved. in accordance with the disputé.
resolution procedures set forth in Section 7 of the Shared Use Agreement.

5, At the end of each calendar year, the monthly on-time performance bonus
shall be adjusted using the Consumer Price Index for all Urban Consumers (CPI-U)

issued by the Bureau of Labor Statistics or a substantially similar index.
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Schedule 2.3

List of Initial Capital Improvements
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Insert Copy of TriMet Commuter Rail Plan Set,
Revised February 2002 and related correspondence- .

In substitution for this page
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October 7, 2005
. Attachment A
Scope Changes Agreement

Projéct Revisions post 75% Design — Railroad-Related ltems

. End-to-End Rebuild:~ Project will replace rails, ballast and ties via use of the P811
tracklaying machine. Project will furnish ballast, continuously welded rail and
concrete ties for the length on the mainline track. Rail sources will include new IQ

- grade rail and relay rail from the existing line. Railroad wili use its best efforts to
provide one 30 day shutdown of the line and additional shorter shutdowns to provide
to accommeodate the tracklaying effort and any other time-sensitive work, including
but not limited 1o in-water work windows and signal installation efforts. :

. Reduce Design Speedsi Maximum design speed will be set at 60 mph for commuter
trains and 40 mph for freight trains. This change will eliminate some track
superelevation. At Durham Road and Bonita Road design speeds will be reduced to
40 mph in order to reduce costs associated with walls, road reconstruction and utility
relocation. At Tualatin Road, the vertical curve will be flattened per AREMA
standards. The resulting design speeds in this curve will be 60 mph for commuter
and 27 mph for freight.

. Reduce Bridge Costs: The bridges that will be rehabilitated will not include
underlayment, new and rehabilitated bridges will include walkways on one snde only,
the Grahams Ferry bridge w:ll be kept as open track.

. Tonquin Siding Revisions: Eliminate the power switch at the north crossover of the
Tonquin siding. The turmnout will be operated by a hand throw switch with electric lock
protection. The power turnout at the south end will remain. The mainline turnouts at
the North and South will be new No 11 to match the 136# mainline rail. Relocate
one of the existing mainline turnouts to the siding end of the North crossover.

. Avery Siding Revisionst Eliminate the power-operated switches at the Avery siding.
Length of the Avery siding will be reduced by approximately 1,200 to 1,500 feet at
the north end to avoid extending into SW Teton Ave. The spiral at the north end will
be revised to accommodate a new No. 10 turnout to match the 136# mainline rail.

. Beburg Siding Revisions! Eliminate the crossover at CP Beburg and the power-
operated turnout to the Beburg siding, a total of 3 power-operated turnouts. Move
the 3 turnouts westward to create a new crossover under the Denny Rd. overpass.
Turnouts will be hand operated with electric lock and signal protection. Close the
Far West Fiber siding and retire the existing turnout.,.

. Wilsonville Siding? Extend the siding track approximately 3100 feet north, add a
crossing at Boeckman Road, and add one switch north of Boeckman.

. Revise excusable delays: TriMet and P&W agree to clarify delay provisions:

11
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a. Parties to agree upon a baseline timetable as follows: TriMet wili model the
Commuter timetable with 16 daily trips at 30 minute headways, on the post-
75% design, using the Coloradec Railcar DMU in a two-car consist.

b. if the modeling shows constraints based on the post-75% configuration,
TriMet shall have the opportunity to revise the configuration to remedy the
constraints.

¢. If the Commuter service can be reliably provided in this configuration,
excusable delays shall be limited to circumstances beyond P&W's control.

d. No less than 90 days before the commencement of revenue service, the
parties shall prepare a detailed addendum to the Shared Use Agreement
including the timetable, excusable delays, and other supporting information.

I.  Except as otherwise provided he‘rein, the project revisions agreed to on or about
January 12, 2005 at the Post 70% design stage shall remain in effect.

12
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12 January 2005
Attachment-B
“Scope Changes and Mutual Agreement”
Project Revisions Post 60% Design — Railfoad Related ltems
(ltems as agreed between P&W and TriMet on 12 January 2005)
ITEM: | | |
TRACK ITEMS

J. Delete the Yard Track Wye at the Maintenance Facilityt” In development of the 60%
plans, TriMet observed the need to be able to reverse direction of the spare power
unit at the maintenance yard. Reversing could be accomplished at the 5th Avenue
wye in Beaverton or at the QE/Tillamook junction in Tigard, but these were
considered too far away from the yard to turn a single-ended spare power unit.
Therefore, TriMet's 60% design and estimate included a wye at the yard. The
revised vehicle plan, using a Budd car as the spare, eliminates the need for the yard
wye. Additionally, a revision to the yard track to add a tail track to the north of the
maintenance facility in the railroad r-o-w will simplify and improve train movements.
Overall, the combination of changes in yard track reduces track requirements,
eliminates a diamond crossing, and eliminates three turnouts and switch stands. it
will also slightly reduce wetland impacts. Estimated cost savings have been
quantified by the track designer.

Portland & Western RR has no issue with this change. We need to determine how
much right of way (ROW) is required. Railroad would convey property through an
easement. ‘ :

Tri-Met to delete wye and maintenance yard at Wilsonville and extend yard track to
the north onto railroads right-of-way. Agreed 1/12/05 '

K. Use Re-Lay/IQ Raili" This is a VE concept to use #1 re-lay material and/or Industrial
Quality (IQ) rail in lieu of new rail material for the mainline track. This concept is
acceptable to the railroad. The railroad would prefer |Q rail fo #1 re-lay, but either is
possible. TriMet believes that IQ material will be easier to find than #1 re-lay. The
60% estimate was based on new track material. Cost savings are based on current
quotes from a representative supplier.

Portland & Western RR concurs. However, rail must meet AREMA standards for
Class IV track. (weld out rail defects, weld out joints, grind railhead, add anchors)

As noted in P&W comments above. Agreed 1/12/05

13
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L. Use Fir/IG Hardwood Ties:  The 60% plans & estimate included use of all hardwood
ties. VE concept to use Industrial Grade (IG) hardwood ties in lieu of mixed
hardwood has been accepted by the railroad. The use of Douglas Fir ties is also
acceptable but IG wood is preferred. Cost savings are based on current quotes from
a representative supplier. ’

As stated in our comments on the 60% design phase 1G hardwood cross ties are
acceptable. Douglas Fir is not.

Use Industrial grade hardwood ties. Agreed 1/12/05

ties would requirement replacement. TriMet and the railroad recently conducted a
detailed inspection of the alignment, and the 50% replacement figure was verified to
be accurate. Ties to be replaced under the project have been marked. No change to
the 60% estimate is warranted at this time.

Note: (As of November 2004) Between Wilsonville Mp 42 and Mp33 a total of
16,075 cross ties were marked as defective. On the Tillamook line between Mp 755
and Mp 751 a total of 6,641 cross ties were marked as defective. As time moves on
there may be more defective cross ties to replace.

“As noted in above comments. Agreed 1/12/05

N. Move Washington Square Station:” By moving Washington square Station to just
south of Hall Blvd the proposed new second mainline track would be eliminated
between station 115+00 and 165+00. The No. 20 turnout at station 165+00 would
move to approximate station 115+00 where the second mainline track would connect
back into the existing mainline track. This eliminates approximately 5,000 ft of new
mainline track and associated earthwork. The cost estimate is from the track
designer.

Portland & Western Railroad’s concern with the elimination of 5000 ft of double track
is one of diminishing freight mobility to protect higher levels of business, seasonal
surges or recover from service failures. We must maintain an infrastructure balance
that can accommodate both freight and commuter operations. Absent an alternative
P&W would not be agreeable to the loss of 5000 ft of double track.

Move Washington Square Station to just south of Hall Street Station platform to be
located east side of the main line. Industry siding to Suburban Propane will be
preserved. ltem includes reduction of double track to just north of Hall Street.

Agreed 1/12/05

O. Add Beburg and Tong}uin sidings, yard as Commuter Rail Project elements! - These
sections of track infrastructure were previously anticipated to be freight only

el_eme_nts and thus were planned to be built as local betterments. With the reduction

14
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in double track being proposed as part of the track alignment changes the Beburg
and Tonquin sidings may be required to stage Commuter Rail trains in instances of
emergency or delay mitigation. The costs for these segments are based on a TriMet
estimate, prepared for the local partners at the time of the 60% estimate calculation.

- Tonquin siding and Beburg are used daily to set out, pick up, store and switch freight
cars. Commingling freight and commuter activities on same track will restrict
Portland & Western Railroad ability to service its freight customers and make
railroad connections in a timely manner. This practice would also increase the
liability of Portland & Western Railroad dramatically. -

- What is exactly meant by adding' “Beburg and Tonquin to the CR project elements™?

Add Beburg and Tonquin siding-this merely shifts these sidings into the Federal
project to balance books on the local side given the local purchase of UP.

Note comments above. Agreed 1/12/05

. Delete Beburg Yard Track: Eliminate the proposed Beburg yard track. This change
eliminates approx. 2,700 ft. of track, (2) No. 9 Top's and associated earthwork. Cost
savings have been estimated by the track designer.

Beburg yard is essential to the service levels that we provide our freight customers. -
Track capacity of 6,128 ft for the siding and 1,150 ft for yard-1 was recognized very
early in the process as being material to its freight operations. We are not agreeable
to any change from the original PE of 2/2002.

Delete Beburg yard track- Railroad requires this yard. Railroad to advise TriMet
ASAP whether they prefer the yard to be at the north or south end of the Beburg
siding and; '

Permitting, locate the yard track in the middle of Beburg siding to maximum head
room on either end of track. This is required for switching cuts of freight cars in order
to reduce or eliminate movements over street crossings on either the north or south

~ end of the track.

If the existing Far west Fiber turnout and lead may be removed and used in the yard.

P&W'’s preference is to leave the turnout and track as is. Not Agreed 1/12/05

. Reduce Double Track Near Beburg:: The proposed new second mainline can be
furthered shortened to the south end of the proposed Beburg Siding to station
100+50 without impact to Commuter Rail operations. This eliminates an additional
1450 ft. of new mainline track. Implementing these changes should not adversely
affect existing freight railroad operations. Cost savings have been estimated by the
track designer.

16
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January /2004 Portland & Western Railroad agreed to eliminate double track from

~ Schools Ferry Rd to Tiedemann station 160+00 to 198+13. With the proposed shift

- of Washington Square north (creating single platform station) and the further
elimination of 1450 ft of main track to station 100+50 has created a corridor
imbalance between Commuter and Freight activities. Our posmon on this is as

“stated in item E.

| Further reduces the double track from North of Hall Street to 100+50. This is not
acceptable to P&W. Agreed 1/12/05

The double track will be terminated just north of Hall Street listed under ltem E
Agreed 1/12/05

. Reduce Tigard Double Track!" Runtime modeling shows that the commuter rail trains
will meet at Tigard Station. Thus, the design provides for a No. 15 crossover just
north of Hall Bivd to connect the Tillamook Branch to the new OE Main. This
eliminates a segment of double tracking thereby eliminating the need to rehab the
Tillamook Branch between station 248+00 to 295+00 +/-. A portion of new track, as
well as No. 20 turnouts between station 283+00 to 308+00 would also be ehmmated

" Cost savings for this change have been estimated by the track designer.

Increase of freight traffic in the Tigard area has grown and is expected to continue,
coupled with the commuter rail traffic this location has the potential of becoming a
choke point. The rehabilitation of the infrastructure between station 248+00 to
295+00 +/-, and other locations as well, was contemplated by the framers of the
agreement as material and a balanced approach for freight and commuter rail to co-
exist in the same corridor. '

The elimination of 136# CWR relay between station 283+00 and 308+00 (OE Main
Line) would not be in the interest of safety or AREMA track standards for Class IV
track.

Qur position is as stated in item E.

Provide a commuter rail crossover north of Hall Blvd and add a freight only
crossover north of Bonita Drive, as close to Bonita as practicable. The existing
turnouts & crossover at MP 750 will be removed and used in the freight crossover if
their condition permits. UP Tillamook Branch south of Hall Bivd commuter rail
crossover will be freight only, remain dark and not rehabilitated.

Commuter Rail design team to determine feasibility of building additional tracks on
the west side of Tillamook Branch line between Hall and the Bonita crossover and
between Tillamook line and the new Commuter Rail line (OE). If feasible the project
construction team will prepare the area for later track construction by P&W. Agreed
1/12/05
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S. Delete Engler Siding:” The 60% plans included a passing siding just south of
industrial way. Updated runtime modeling show that this siding is not needed. The
~ change deletes 2,700 ft of siding track and (2) No. 14 TO's. Cost savings have been
estimated by the track designer.

Engler Siding was not planned for in the original PE. It was a later design that was
less expensive than the original PE.

Delete Engler Siding. Agreed 1/1 2/05

T. Reverse Avery Siding! This change reverses the direction of the industrial turnout at
Avery Siding to serve it from the north instead of the south. The change eliminates
double tracking across Avery Street and the need to shift the mainline as shown in
the 60% plans. A No.11 turnout would be placed 10 feet south of Teton Avenue,

- and the new siding would roughly parallel the mainline, stopping 50’ from the Avery
Street crossing. The existing mainline curve will remain a 2-degree curve. The
current superelevation through Avery is 1-5/8 inches, and the required

" superelevation for 65 mph is 3 inches; however, if CR speed is reduced to 60 mph,
the required super drops to 2-1/8 inches, significantly reducing the roadway impacts
at Avery St. Cost savings have been estimated by the track designer.

This proposal impacts on the ability to service customers in a timely manner as well
as adding additional operating costs to the business. Portland & Western Railroad
would require access from the north and south ends of the Avery siding.

Avery siding will be made double-ended. Siding would be low speed, not regularly
used by commuters (no planned meet) North end will be located at Teton, south of
the road if possible. South end of the siding will be located at the existing Oregon
Culvert turnout pending development of a suitable design, but in any case north of
Industrial Way

P&W agrees in principle. However objects, for safety reascns, to main track turnouts
being located in curves. Pending suitable design. Agreed 1/12/05

turn-outs (TO’s) mstead of providing new equipment. The concept has been agreed
by the railroad. Cost savings have been estimated by the track designer.

Refurbish/Rehabilitation of a turnout is defined as class one quality of all
components of the turnout, such as; frogs, guard rails, frog plates, switch points,

‘stock rail, switch stand and connectors in addition to ensuring good drainage of the
ballast section of the turnout.

Definition of refurbish / rehabilitation of a turnout as stated above. Agreed 1/12/05
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meet - at Wilsonville requmng a passing siding just north of the station. As part of this
change, the 60% plan siding at the platform would be eliminated and the platform
would be moved adjacent to the mainline track. A No. 15 turnout would be placed
just north of the platform and a siding track extended north, across Boeckman Road
and tied back into the mainline at station 707+36 using a No. 15 turnout. This allows
a northbound commuter to depart the station along the siding, and pass the .
southbound commuter, and then enter the mainline north of Boeckman Road. Cost
savings have been estimated by the track designer.

The propoSed Wilsonville Siding would eliminate access to a freight customer at

Mp 41.37 station 722+00. Siding would have no practical use for balancing frenght
and commuter operations. In our view the siding is not required.

Revised proposal would put station between main line and a station tait track. No
passing siding would be added. Commuter rail to add this back with contingency
funds if available. Agreed 1/12/05

- Track Revisions-Related items:

Grade crossing savings: Scope of work to remam as prevnously discussed. Agreed
1/12/05

Signal savings-includes mechanical locks at 5 locations not power operated. Agreed
1/12/05

Assumptions Sidings are 1154 rail.

Rail must meet AREMA standards for Class IV track, weld out rail
defects, weld out joints, grind rail head add anchors. Agreed
1/12/05

Reuse concrete crossing panels. Agreed 1/12/05

Reuse good quality gate mechanism and equipment. Agreed -
1/12/05

Other Railroad Iltems:

Work window efficiencies- Revised proposal assumes 4-10s, 3-8s and 16 full
weekend shutdowns (5 P.M. Friday to 8 AM Monday).

P&W agreed to further define “work windows: The 4-10 hour windows will be included in .

the 16 full shutdown weekends. Work windows and times are to be coordinated with
P&W Operations Department. Work windows are only applicable to agreed portions or
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segments of the subject track. Contractor and Railroad to be flexible in the application of
these work windows. Agreed 1/12/05

Flagger rate- in est. at 5220 hours @ $75. P&W will discount flagger rate to $35/hour
for the period. All parties will seek to minimize the use of flaggers by use of derails,
- signs, etc at the limits of the work zone, subject to FRA requirements.

P&W will discount its flagger rate for the normal work period. The rate will be $45/hour
plus mileage, should the flagger require the use of their own vehicle. Agreed 1/12/05

Work Train Rate-in est. at 208 days @ $2150. P&W will discount its daily rate by 25%
to $1612.50 per day.

P&W will discount the work train rate. The rate will be $1612.50 per day subject to the
| full RCAFU mcrease

| (Rail Cost Adjusted Factor Unadjusted)(Ranlroad cost of hvmg adjustment) Agreed
1/12/05
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Schedule 4.1

Method for Determining Maintenance Fees Paid By TriMet To P&W

Qverall Approach.

(b)  Every five (5) years, TriMet and P&W shall negotiate in good faith
to identify routine maintenance tasks, standards, and procedures as well as anticipated
~ materials requirements. Simultaneously, TriMet and P&W shall negotiate in good faith
to determine the numbers and types of employees required to perform routine
maintenance activities. Usihg this agreed upon list of positions, P&W shall determine,
for the five (5) year period, the total annual labor cost for routine maintenance services,
taking into account employee base salaries, fringe benefits, vacation and sick time, and
reasonable contribution to overhead, in the manner set forth in Schedule 4.1(a) below:
P&W shall upon reasonable request provide to TriMet documentatioh relating to this
calculation of labor costs. These parties shall then negotiate in good faith tQ determine
TriMet's mohthiy'payments for labor costs.
| (c) Maintenance services will begin when necessary, after the Initial
Capital Improvements have been fully or partly installed. Within a reasonable time after
the end of a calendar year, P&W shall determine the actual labor costs incurred in
providing méintenance services to TriMet, iaking into account base salaries, fringe
benefits, vacation and sick days,»and overhead. If TriMet is found to have made any
excess payment (i.e., payments exceeding P&W’s actual labor costs as described in the
previous sentence'), P&W shall promptly refund to TriMet the excess amount. If TriMet
is found to have paid less than P&W'’s actual labor costs for such maintenance services,

P&W shall bill TriMet for the amount due, and TriMet shall pay P&W that amount. P&W
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~ shall upon reasonable request provide to TriMet documentation reiating to this annual
reconciliation. .

6. Cost Of Living Adjustments For Employees Providing Maintenance

Services!- During any calendar year, if P&W’s labor costs increase due to general raises
or cost of living adjustments for the P&W work forc_e,'P&W shall recompute the labor
cost component of the maintenance fees imposed under this Agreement and shall
provide cost documentation to TriMet. The parties shall then negotiate in good faith to
establish an adjusted payment rate covering the new P&W salaries and any |
corresponding adjustments to fringe benefits, overhead, and vacation déys or sick days.
7. Costs For Materials Required For Maintenance:” The parties agree and |
understand that in maintaining the Joint Tfackage, it will be necessary for P&W to
purchase and use vmaterials, including, but not limited to, ties, ballast, signal materials,
bridge rﬁaterials, tools, equipment, fuel for Trucks, and other items specified in
Schedule 4.1(a). P&W shall procure or arrange for procurement of these materials, and
TriMet shall pay the full cost of the required materials.- P&W may, at its election,
forward to TriMet invoices from ven‘dors or suppliers covering materials having acostin
excess of $5,000; TriMet shall pay such invoices within thirty (30) days of receipt. For
materials purchased by P&W, P&W shall bill TriMet on a monthly basis; and TriMet shall
then reimburse P&W. Upon reasonable re'quest, P&W shall provide documentatioh
relating to such costs.

8. Special Or Non-Recurring Maintenance Projects.

(a)  The parties agree and understand that from time to time, TriMet

may determine that special or non-recurring maintenance projects should be
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undertaken. TriMet shall sﬁbmit to P&W a work order describing any such project, and
identifying any suggested timetable for the work, and the work order shall sfate Whether
TriMet is seeking a cost estimate from P&W prior to P&W'’s implementation of the
project. If TriMet does not request a cost estimate from P&W, and if the project
identified by TriMet is feasible, P&W shall initiate the required work as soon as
practicable. If TriMet requests an advance cost estimate, P&W shall use best efforts to
supply such an estimate within twenty (20) days; if TriMet then approves the cost
estimate and if the project is feasible, P&W shall initiate the required work as soon as
practicable.

(b)  For special or non-recurrihg maintenance projects expected to have
a cost in excess of ten thousand dollars ($10,000), P&W may, at its election, request a
deposit or advance payment from TriMet covering seventy-five percent (75%) of the
project’s 'expected costs. P&W may, at its election, defer the initiation of any such
project until after P&W haé received the deposit or advance payment from TriMet.
-Upon completion of the project, P&W shall then bill TrivMet for the actual labor costs and
materials costs incurred by P&W; P&W shall deduct from this invoice the amount of anyv
deposit or advance payment by TriMet. TriMet shall pay any remaining amount due.
P&W shall upon reasonable request provide to TriMet documentation for project costs.

(c)  Forspecial or noh-recurring maintenance projects expected to éost
less than ten thousand dollars ($10,000), P&W may elect either to bill TriMet for labor
costs and materials oh a monthly basis or to bill TriMet upon completion of the project.
in eiiher case, TriMet shall pay the amount due. P&W shall-upon reasonable request

provide documentation for its costs.
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9. P&W's Right to Discontinue Maintenance Services!” P&W shall have the

right, upon one hundred eighty (180) days advance written noticey to TriMet, to
discontinue maintenance of the Joint Trackage. In the event of any such |
discontinuance, P&W shall pay TriMet a monthly fee for maintenance .services, as
specified in Section 4.1(e) of this Agreement. Any such discontinuance shali not alter

TriMet's obligation to pay for maintenance services provided by P&W.
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Schedule 13.3

Procedures Governing Environmental Response Actions
On the Northern Segment

Definitions.

All capitalized terms not specifically defined in this Schedule shall
have the meaning set forth in the Shared Use Agreement.

- The following terms shall have the meanings set forth below:

(a)  “Lead Party” means TriMet or P&W, as the case may be, who has
the lead with respect to implementation of any Response Action as
provided in Paragraph O.

(b) “Non-Lead Party” means TriMet or P&W, as the case may be, who
does not have the lead with respect to implementation of any Hesponse
Action as provided in Paragraph 0.

SECTION 2. Understandings and Procedures Regarding Response Actions.

The following understandings and procedures shall apply to the planning and
implementation of Response Actions to address Hazardous Substance Releases
affecting the Northern Segment.

21

respect to any Hazardous Matenal Release, TriMet and P&W agree, to the
extent allowed under applicable Environmental Law and permitted by

applicable Governmental Bodies:

(a) toseek, accept and support the use of either remediation standards
published by applicable Governmental Bodies based upon current and

future non-residential use of the Northern Segment or site-specific

remediation standards based upon the assessment of risks to human
health and the environment, considering (a} the current and future use of
the Northern Segment for passenger and freight rail service, commercial
and industrial purposes, and other non-residential purposes, and (b) the
use of institutional and engineering controls to eliminate or minimize
exposure pathways 1o the extent allowed under clause (iii);

(b) to support the selection of a remedial method capable of meeting -
the applicable remediation standards (including any site-specific risk-
based standards) that is most cost-effective (considering both initial capital
costs, the present discounted value of anticipated future monitoring,
operation and maintenance costs and any costs incurred with respect to
disruption of operations at the Northern Segment;
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(c) that institutional or engineering controls may be utilized to eliminate
or minimize exposure pathways where the use of such controls does not
significantly interfere with the current and future uses and operations at
the Northern Segment, provided that TriMet shall not be required to agree
to any covenants or other limitations restricting future use and
development of the Northern Segment for passenger and freight rail
service, commercial and industrial purposes, and other non-residential
purposes.

Lead Party_: The following provisions shall govern the respective roles of
P&W and TriMet with respect to the implementation of a Response Action
to address any Hazardous Material Release on or affecting the Northern
Segment: . '

(a)  With respect to any area affected by a Hazardous Material Release
for which P&W is solely responsible, P&W shall be the Lead Party.

(b)  With respect to any area affected by a Hazardous Material Release
for which TriMet is solely responsible, TriMet shall be the Lead Party.

(c)  With respect to any area affected by a Hazardous Material Release
for which P&W is responsible in combination with a Hazardous Material
Release for which TriMet is responsible, TriMet may, at TriMet's option,
either (i) assume the role of Lead Party with respect to performance of
such Response Action, or (ii} provide written notice to P&W tendering to
P&W the role of Lead Party with respect to performance of such-
Response Action. P&W may, at its option, either accept or reject such a
tender. : ' ~

(d)  If TriMet provides a notice to P&W tendering to P&W the role of
Lead Party, and P&W agrees within ten (10) days of such notice to
assume the role of Lead Party, P&W shall thereafter promptly and
diligently undertake and implement the Response Action consistent with
the procedures set forth in Paragraph 00. :

(e) If P&W does not agree to assume the role of Lead Party, or if P&W
fails to promptly and diligently undertake and implement the Response
Action, TriMet may, upon written notice to P&W, assume the role of Lead
Party. '

(f) If TriMet exercises the initial option to perform the role of Lead
Party or if TriMet assumes the role of Lead Party pursuant to Paragraph
000, P&W shall promptly reimburse and pay TriMet for all P&W'’s share of
alt costs of Response Actions incurred by TriMet.
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(9) If P&W assumes the role of Lead Party, TriMet shail promptly
reimburse and pay P&W for TriMet's share of all costs of Response
Actions incurred by P&W.

Communications, Notice, Coordination and Avoidance of
Interference(” The following provisions shall govern the conduct by the
Lead Party of any Response Actions to address any Hazardous Material
Release. :

.(a)  The Lead Party shall promptly provide to the Non-Lead Party notice

and copies of any correspondence to or from any Governmental Body or
third party concerning any Hazardous Material Release or any Response

. Action affecting the Northern Segment. The Lead Party shall provide to

the Non-Lead Party for review and comments drafts of any proposed
plans, reports or other submissions for any Response Action. The Non-
Lead Party shall have at least fifteen (15) days to provide comments to the
Lead Party regarding any such draft plans, reports or submissions. The
Lead Party shall give good faith consideration to Non-Lead Party’s
comments regarding such draft plans..

{(b)  The Lead Party shall promptly provide the Non-Lead Party with
notice of, and the Non-Lead Party shall have the opportunity to attend and
participate in any meetings or other communications with any involved
Governmental Body concerning any Hazardous Material Release or any

- Response Action affecting the Northern Segment.

(c) If P&W is the Lead Party, P&W shall provide TriMet with written
notice at least three (3) days prior to any required entry onto the Northern
Segment to conduct any Response Actions. P&W shall consult and
coordinate with TriMet the planning for, timing, and method of conducting
any such Response Actions so as to aveid or minimize any interference
with the then existing facilities, uses and operations at the affected portion
of the Northern Segment.

(d)  If P&W is the Lead Party, P&W shall conduct all Response Actions

. in a manner that avoids any significant interference with the then existing

facilities, uses and operations at the affected portion of the Northern
Segment. : ‘

{e)  Notwithstanding any other provision in this Schedule, if there is a
need for expeditious action conceming any Hazardous Materials Release,
and if it is not feasible to provide the advance notice specified elsewhere

in this Schedule, the Lead Party may take the action required and may

give only such notice that is practicable.
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SECTION 3. Allocation of Reéponsibility.

Where it is determined that contamination in are area is the result of a Hazardous
Material Release for which P&W is responsible in combination with a Hazardous
Material Release for which TriMet is responsible, liability for any claims or costs
associated with Response Actions associated with or arising from such conditions shall
be allocated equitably between TriMet and P&W based upon conSIderatnon of the
following factors:

3.1  Whether, but for the Release for which one of the Parties is responsible,
an obligation to undertake Response Actions would have arisen for the
other Party;

3.2 The degree to which the Hazardous Material for which as Party is
responsible affects the selection of the remedy, the cost of the remedy,
‘and the period of time over which the Response Action must be
* implemented;

3.3 The relative quantity, toxicity, and area affected by the Hazardous
Materials for which the respective Parties are responsible; and

3.4 Other relevant considerations.

27



Execution Copy
Schedule 14.2

List of Required Aggroval's
P&W's exemption from 49 U.S.C. §10902, such exemption to be sought from the

Surface Transportation Board and applicable to P&W’s acquisition of an easement from

UP and operation over the segment covered by the easement.
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Schedule 14.3

P&W Agreements

- Agreement For Sale of Certain Assets, Rights and Obligation “OF” BNSF “TO”
Portland & Western Railroad

Dated: 19-November 1997.

Rail Services Easement: between BNSF and Poﬁland & Western Railroad.
Dated: 25-November 1997 |

Oregon Trackage Rights Agreement: -

Dated: 26-May-1994 . |

Trackage Rights Agreement:

Dated: 1-Oct-1941

Lease Agreement Between Southern Pacific Transportation Compahy And
Portland & Western Railroad, Inc. ,

Dated: 18-August-1995 .

(After P&W obtains a perpetual .rail easement,ithe Lease may be amended or
restated to exclude the 5§ mile segment covered by the easement.)
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