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The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K Street, N'W.
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Washington D.C. 20423-001
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Dear Secretary Williams:
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BEFORE THE SURFACE TRANSPORTATION BOAR

In re: B. Willis, C.P.A,, Inc.
-Petition For Declaratory Order Finance Docket No. 34013

PETITION TO REOPEN ADMINISTRATIVELY FINAL ACTION

Comes now B. Willis, C.P.A., Inc. (“Willis”) and petitions the Surface
Transportation Board pursuant to 49 CFR §1115.4 to reopen this administratively final
action that the Board decided on October 1, 2001,' vacate its prior decision and render a
new decision that the railroad track constructed across Willis’ property by Public Service
Company of Oklahoma (“PSO”) for the use of The Burlington Northern and Santa Fe
Railway Company (“BNSF”) to transport full complete unit trains in a through journey
from Wyoming to Oologah, Oklahoma is in fact a' railroad line subject to the
requirements of 49 U.S.C., § 10901 and that the ongoing condemnation action seeking to
condemn a right of way for this track and BNSF’s operations over it are in violation of
that statute.

Willis files this petition by and through its attorney whose name, address and

telephone are:
p ENTERED FEE RECE|VED

William T. Dickson, Esq. Office of Proceedings

1369 South Garnet _ .
Tulsa, Oklahoma 74128 JUN 21 2002 JUN2 1 2
918-629-0449 Part of

Fax 918-234-5114 Public Record SURFACE

W .ANSPORTATION ECARD

This petition is based on a need to introduce new evidence that shows that there
was material error in the Board’s prior decision. Willis would further request that this
petition be acted upon in an expedited manner as the Board’s prior decision is on appeal

FILED

and the Appellant’s brief is due July 9, 2002.

' A copy of the Board’s decision is attached as Exhibit 1.
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Explanation As to Why Evidence Not Previously Adduced.

PSO contacted Willis in 1992 seeking to obtain an easement for a railroad right of
way across property Willis owned in Rogers County, Oklahoma. After preliminary
conversations, PSO sent Willis a “final offer letter? on October 2, 1992 in which PSO
asserted:

If you do not accept the sum offered, Public Service Company of
Oklahoma, AS A COMMON CARRIER, will have no alternative but to
seek, through condemnation, a Railroad Right-of-Way Easement across
your property in Rogers County, Oklahoma. (Emphasis added.)

Throughout all prior proceedings dealing with this track, PSO has characterized
the track at issue as either a “spur track” or “industrial spur track.” The petition in
condemnation filed in the state condemnation case® seeks an easement for a “single track
industrial railroad spur track™ and subsequently, PSO and BNSF entered into an
“Industrial Track and Operating Agreement.”

49 US.C,, § 10102 states in part (emphasis added):

(6) “railroad” includes-

(B) the road used by a rail carrier and owned by it or operated
under an agreement...
(9) “transportation” includes-

(A)...property, facility, instrumentality, or equipment of any
kind related to the movement of passengers or property, or both, by
rail, regardless of ownership or an agreement concerning use.

49 U.S.C., § 10501 states in part:

b) The jurisdiction of the Board over-

(1) transportation by rail carriers, and the remedies provided in this
part with respect to rates, classifications, rules (including care
service, interchange, and other operating rules), practices,
routes, services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side

2 A copy of this letter was previously filed as Exhibit 15. A copy is attached hereto as Exhibit 2.
3 A copy of the petition was introduced in the record as Exhibit 1.




tracks, or facilities, even if the tracks are located, or intended to
be located, entirely in one State,
is exclusive.

”
Iy

Nowhere in this subsection does it say, “except if owned by shipper

The enactment of the ICCTA greatly expanded the federal preemption of railroad
regulation. The STB noted in Finance Docket No. 33971, Joint Petition for Declaratory
Order- Boston and Maine Corporation and Town of Ayer, Ma., (served May 1, 2001):

As the court stated in CSX Trans., v. Georgia Pub. Serv. Comm’n, 944 F.
Supp. 1573, 1581 (N.D. Ga. 1996), “[I]t is difficult to imagine a broader

statement of Congress’ intent to preempt state regulatory authority over
railroad operations” than that contained in section 10501(b).
In BNSF Corp. v. Andersen, 959 F. Supp. 1288, 1295 (Dist. Mont. 1997) the Court stated:

The ICCTA contains an express preemption clause, providing that the
remedies stated there under with respect to regulation of rail transportation
are exclusive and that those remedies preempt the remedies provided

under federal or state law. The Act reserved no area of regulation for
the individual states-agency regulation or otherwise. (Emphasis added)

Both the ICC and the STB have long held in multiple rulings that they had
jurisdiction under what today is 49 U.S.C., §10901 (a) over any track built that changed

the competitive situation for rail service at a location even if the track was built by a

shipper who would be the only party using the track.

The ICC first applied the change in the competitive situation test in Finance
Docket No. 30568, Southern Pacific Transportation Company-Petition For Declaratory
Order-Extension of Rail Line, (served March 29, 1985) (“NUMMT”). In that case the
track was built by the railroad so the case can be distinguished. However, two (2) years
later the ICC again applied the same standards in K&K Warehouse-Exemption from 49
US.C. §11104 and § 10901(d), 1987 LEXIS 374. Even though the ICC found that the
competitive status quo would not be sufficiently altered, the decision is nevertheless
important because it constitutes a recognition by the ICC that the rules of Texas & Pacific
Ry.v. Gulf, Co. & S.F. Ry. Co., 270 U.S. 266 (1926), and NUMMI are applicable to track
constructed by shippers to serve only their own facilities by extending the service of rail

carriers into territory already served by another railroad. Of critical importance is that




the ICC found that the track in K&K Warehouse was outside its jurisdiction because
the track was a spur line exempt under §10907(b), not because it was a “private
line” serving only the shipper who proposed to build it.

In 1989 the ICC found that it had jurisdiction over a track built by an electric
utility to provide alternative rail service to its coal fired generating facility. In Finance
Docket No. 31498, Southern Electric Generating Company- Petition for Exemption-
Construction of a Rail Line in Shelby Country Al., (served September 19, 1989)
(“SEGCO”) the ICC not only found that it had jurisdiction over the track under §10901
but found that by constructing such a track SEGCO became a rail carrier and assumed a
common carrier obligation to provide service. (SEGCO at note 1.) In finding that the
“commodities clause” of 49 U.S.C., §10746 did not apply, the ICC noted:

A violation of section 10746 can only occur if the rail line will be operated
as the alter ego of the shipper, and, as such, will cause injustice to others.
*** In addition, there would have to be other shippers on the line served
by the carrier. *** For several reasons we do not believe the commodities
clause is an issue in this proceeding... The possibility of other shippers
using the line is speculative. SEGCO at page 3 (emphasis added).

Thus, even thought the track was built by a shipper and there would be no
other shippers, the ICC asserted jurisdiction under 49 U.S.C., §10901.

In Finance Docket No. 31717, lowa Power, Inc.- Construction Exemption —
Council Bluffs, Ia., 8 1.C.C. 2d 858 (1990) the ICC found jurisdiction over a track to be

constructed by lowa Power to create an alternative rail access for coal trains to its

Council Bluffs Energy Center. The track was to be only 1.8 miles in length, adjoin and
cross exclusively over lands dedicated to farming and serve only Iowa Power’s
generating facility. In other words, as in the case at bar, the track was to be built by
a shipper to serve only its own facility and the ICC still found federal jurisdiction.

The STB has been consistent with the prior decisions of the ICC with respect to
track built by shippers to serve their own facilities.

Finance Docket No. 34020, Fletcher Granite Company, LLC- Petition for
Declaratory Order (served June 29, 2001) dealt with a private track that only served the
owning shipper and was not even used by a common carrier. The STB noted, “Fletcher

laid the rail track on its property and provided its own rail service to the B& M




interchange.” Nonetheless, the STB made no claim that it lacked jurisdiction under
a “so called” private track exemption but rather advised the parties that the STB
had exclusive jurisdiction over the track.

In Public Service Company of Colorado- Construction Exemption Pueblo County,
Co., Finance Docket No. 33862 (served Aug. 23, 2000) the STB found a track segment to
be constructed by an electric utility fell under its jurisdiction pursuant to 49 U.S.C,,
§10901(a). In the decision at bar the STB attempted to distinguish the decision because
Public Service Company of Colorado “was holding out potential service to other
shippers...” However, in that decision the STB found that the potential service to other
shippers only had relevance to the right to cross BNSF’s track under §10901(d). With
respect to jurisdiction under §10901(a), the STB found that the only dispositive
factor was that the track would change the competitive situation at the generating
facility, as does the track at issue here.

The decision by the STB at issue acknowledges that the Union Pacific Railroad
Company formerly handled coal deliveries to the generating facility PSO. Therefore, the
construction of the track across Willis” land allowed the Burlington Northern and Santa
Fe Railway Company (“BNSF”) to invade Union Pacific’s service area and change the
competitive situation at the plant. As a result, the STB’s assertion that it lacked
jurisdiction over both the track and BNSF’s operations over that track directly
contradicted multiple prior decisions of the both the ICC and the STB.

In the months prior to the decision under appeal the STB repeatedly asserted that
it had exclusive jurisdiction even in cases involving the construction of ancillary tracks
and facilities, even though the Board does not have licensing authority over such matters.
The STB further held that state or local bodies could not have the ability to block, veto or
interfere with the construction or operation of interstate railroad facilities or operations.
Finance Docket No. 33466, Borough of Riverdale- Petition for Declaratory Order- The
New York Susquehanna and Western Railway Corporation, (served February 27, 2001),
Finance Docket No. 33971, Joint Petition for Declaratory Order- Boston and Maine
Corporation and Town of Ayer, Ma., (served May 1, 2001), and Finance Docket No.
34020, Fletcher Granite Company, LLC- Petition for Declaratory Order (served June 29,
2001).




Moreover, the only “authority” cited by the STB in its decision were Hanson
Natural Resources Company-Non Common Carrier Status-Petition for Declaratory Order,
ICC Finance Docket No. 32248 (ICC served Dec. 5, 1994) and New York Cent. Ry. Co.
v. Southern Ry., 226 F.Supp. 463 (N.D. IIl. 1964), aff"d 338 F.2d 667 (7" Cir. 1964),
cert. denied, 380 U.S. 954 (1965), reh’g denied, 381 U.S. 907 (1965), both of which
predate the ICCTA and the language in Hanson that the STB relies on is dicta that is

not controlling precedent.
The New York Central decision was, in reality, a finding that the track at issue

was a switching track exempt under what today is 49 U.S.C., § 10906. While the Court

placed considerable emphasis on the fact that the track was private the Court also
emphasized that the track was used to move cars from a mine to a junction with the main
line and was not used for the actual line haul. The common carrier railroad did not even
charge for the movement over the track at issue. The Court asserted:

And I perceive no reason for a rule that the carrier, under these conditions,
need not obtain a certificate of convenience and necessity to serve the
shipper at the point where the switch connection is made, but must do so
if it sends its cars for loading or unloading to the mine over track owned
and maintained by the shipper. Such service is frequently rendered over
private track and is generally regarded as merely incidental to the road
haul service. 266 F. Supp. at 474 (Emphasis added.)

However, this holding is in direct conflict with controlling D.C. Circuit precedent.

In the cases before us, for example, although the ICC may focus on the
tenant railroads’ use of the tracks solely for switching operations as the
controlling factor in determining the tracks’ character, if those switching
operations have the effect of substantially extending the tenant railroads’
lines into new territory, then the Commission may not decline jurisdiction.
Brotherhood of Locomotive Engineers v. U.S., 101 F.3d 718, 728 (D.C.
Cir. 1996)

As a result, at the time Willis prepared its Petition For Declaratory Order and the
supporting record, Willis had no reason to anticipate that PSO would deny that a common
carrier obligation attached to the track or that the STB would adopt a position that
contradicted the plain wording of 49 U.S.C., §10501 and all relevant prior decisions of

both the I.C.C. and the STB that the only dispositive issue was whether the new track




would change the competitive situation for rail service at the location to be served, even
when the track was built by a shipper to serve only its own facilities.
New Evidence
Willis desires to introduce the following new evidence before the Board:

1. The Oklahoma Official State Railroad Map (attached as Exhibit 3).

2. Diagram of track at issue showing six (6) public road crossings
(attached as Exhibit 4).

3. Letter to Federal Railroad Administration reporting assignment of
numbers with U.S. DOT-AAR CROSSING INVENTORY FORMS
filed with Oklahoma Department of Transportation to register road
crossing and obtain U.S. DOT number for crossings showing
“Initiating Agency” was PSO as “Railroad Operating Company.”
(Attached as Exhibit 5).

The basis of the Board’s decision herein was that there was no common carrier
obligation attached to the track and that PSO had never held itself out as a common
carrier. In its decision herein the Board stated:

But as long as rail track is constructed. ..in a manner that does not
constitute common carriage, rail track can be built. ..in private status not
subject to the Board’s jurisdiction.

As shown on the attached Exhibit 4, the track at issue crosses six (6) public roads
including (5) crossings at grade level. 74 C.J.S., Railroads § 141 states in part:

The legislature may authorize a railroad company to construct its road
across public highways, turnpikes, or streets...In many jurisdictions the
right to cross is given by statute. The right to cross may not be acquired by
purchase or condemnation...

Nature and extent of rights acquired. Where a railroad crosses a highway,
the company does not take the land of the highway as real estate of
individuals is taken, and the railroad company acquires no exclusive right
in the crossing, but only the right to use it in common with the public
traveling on the highway, and it has no right to affect the public traffic
over the highway.

In Oklahoma the right to condemn private property by eminent domain for

a railroad right of way is set out at 66 O.S., §§51 to 60. The entirely different right to




cross a public road, street or highway with a railroad track is granted at 66 O.S., § 7 (5).
However, this grant of authority is only given to railroad companies not electric utili
companies. In 7exas, Oklahoma and Eastern Railroad Company v. Campbell, 477 P.2d
705, 707 (Okla. App. 1970) the Court noted:
Section 7(5) is merely a portion of a lengthy catalog of powers conferred
upon railroad companies in general, and does not itself place any
affirmative duties or liabilities upon the railroad to the motoring public.
(Italics in original, bold underline added.)

The Oklahoma Supreme Court has defined “railroad companies™ as follows:
“Railroad companies” are quasi public corporations, created to exercise
functions and perform duties of common carriers; duties of common
carriers are defined by law. . .railroad companies are required to supply
patrons, similarly situated, equal facilities for transportation of all business
offered, and to deal fairly and impartially with such patrons; railroad
companies have no right to contract with corporation or individual to give
exclusive rights to use any portion of general system of railway, which
may be prejudicial to other patrons or public in general. Bromide Crushed
Rock Co. v. Dolese Bros. Co. 247 P. 74 (Okla. 1926).

Since the construction of the track at issue necessitated the crossing of six (6)
public roads and only common carrier railroad companies have the right to cross such
public roads, the only way PSO could guarantee construction of the track at issue was as
a common carrier railroad company. It was for this reason PSO always affirmatively
asserted that it was constructing the track as a common carrier.

Under Oklahoma law when the owner of private property associates his property
with another and leads the public to believe that a transportation system is tendered to the
public for such services as is ordinarily and usually furnished by a common carrier, the

property will become impressed with the public use, and such regulation as is usually

applied by the state to common carriers. Western Union Telegraph Co. v. Carter, 220 P.




635 (Okla. 1923). Having held itself out as a common carrier®, having utilized
Oklahoma’s railroad eminent domain statutes to condemn private property for a railroad
right of way’ and having exercised the right to cross public roads that the State of
Oklahoma grants only to common carriers®, a common carrier obligation attaches to
PSO’s track as a matter of law. Western Union Telegraph Co. v. Carter, supra. As shown
by the Oklahoma Official State Railroad Map (attached as Exhibit 3)’, the track is
officially classified by the State of Oklahoma as a Class III Railroad. The Board should
note that this official state map does not show spur lines, industrial tracks or private
tracks, but just common carrier railroads.
In analyzing the jurisdiction of the STB and the Federal Railroad Administration,
in Tyrell v. Norfolk Southern Ry. Co., 248 F.3d 517 (6™ Cir. 2001) the Court noted:
...the agencies’ complementary exercise of their statutory authority
accurately reflects Congress’s intent for the ICCTA and FRSA to be
construed in pari material.

49 CFR, §234.3(a)® states:

This part applies to all railroads except:
(a) A railroad that exclusively operates freight trains only on track

which is not part of the general railroad system of

transportation; (Emphasis added.)

23 CFR, § 646.204 Definitions defines railroad as

Railroad shall mean all rail carriers. .. private, and common
carriers, including line haul freight. .. railroads, switching and
terminal railroads. ..

4 Exhibit 2.

* Exhibit 1 to Petition For Declaratory Order.

f 66 O.S., § 7; Texas, Oklahoma and Eastern Railroad Company v. Campbell, supra.

' This map is published biannually by the Oklahoma Department of Transportation.

® Part 234 is titled GRADE CROSSING SIGNAL SYSTEMS SAFETY.

® As shown by Exhibit 3, the track at issue has always been considered part of the general railroad system
of transportation.
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Clearly, the Federal Railroad Administration has safety jurisdiction over the track,
operated by BNSF under a track operating agreement for full complete unit trains
traveling in interstate commerce as part of the general railroad system of transportation.

And if the STB doesn’t have jurisdiction over the general railroad system of
transportation, what does the STB have jurisdiction over?

In Finance Docket No. 34060, Midwest Generation, LLC, Exemption from 49
U.S.C. 10901 For Construction in Will County, IL. (Served March 21, 2002) the STB
held:

In sum, because the line to be built would be a railroad line and Midwest
would become a common carrier by railroad, Midwest must obtain
authority for its construction from us.

Here, the track that has been constructed is a railroad line to which a common
carrier obligation attaches as a matter of law'® no matter what PSO claims in its verified
statements. As a result, authorization for its construction was required before it could be
built and authorization is required before BNSF can conduct interstate operations over it.
Moreover, since condemnation is construction, Nicholson v. Missouri Pacific Railroad
Company, 366 ICC 69 at 71 (1982), the ongoing state condemnation action is a
continuing violation of federal law that the STB is charged with enforcing.

Conclusion

The Board should make a determination that the new evidence offered is relevant,
material and establishes that the prior decision of the Board herein was in material error,
vacate its prior decision and issue a decision that the track at issue is a line of railroad
under the Board’s jurisdiction and that the construction of and interstate rail operations

over the track are in violation of 49 U.S.C., § 10901.

' Western Union Telegraph Co. v. Carter, supra




Respectfully submitted,

William T. Dickson
O.B.A. No. 10634

D.C. Cir. Bar No. 47712
1369 South Garnett
Tulsa, Oklahoma 74128
918-629-0449
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Columbus, Ohio 43215-2373 ,
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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34013

B. WILLIS, C.P.A,, INC. —
PETITION FOR DECLARATORY ORDER

Decided: October 1, 2001

On February 15, 2001, B. Willis, C.P.A,, Inc. (petitioner), filed a petition seeking a
declaratory order that certain railroad track — constructed across its property by Public Service
Company of Oklahoma d/b/a American Electric Power Company (PSO) and used by The
Burlington Northern and Santa Fe Railway Company (BNSF) — is a line of railroad and as such
cannot lawfully be constructed or operated without g.rst obtaining authority from the Board under
49 U.S.C. 10901. Replies to the petition have been submitted by BNSF and PSO. On
August 30, 2001, and September 4, 2001, petitioner filed motions for expedited adjudication to
which PSO and BNSF have jointly replied. For the reasons discussed below, the petition will be
denied and a declaratory order proceeding will not be instituted.

Preliminary Matter. Petitioner has tendered responses to the PSO and BNSF pleadings,
claiming that those pleadings are actually motions to dismiss its petition. BNSF and PSO have
jointly moved to strike the petitioner’s tendered replies, on the ground that they are nothing more
than replies to the replies and as such are prohibited under the Board’s Rules of Practice at 49

CFR 1104.13(c).

Under 49 CFR 1104.13(a), parties can file replies or motions within 20 days after a
pleading is filed. PSO and BNSF timely filed what each termed a “reply.” Petitioner claims
that, because those pleadings use terms such as “summarily reject,” “forthwith to dismiss,” and
“decline . . . to reach the merits,” they are actually motions to dismiss. There is no need to
resolve this issue because, given the decision reached here on the petition for declaratory order,
3;.\ part}:i will be prejudiced by acceptance of petitioner’s replies. The joint motion to strike will

us be denied. ,

Background. Petitioner owns a tract of land in Rogers County, OK. In October 1992
PSO filed an eminent domain proceeding pursuant to State law to condemn, inter alia, a right-of-
way across this tract of land, for the purpose of constructing railroad track over which BNSF
would move unit coal trains to and from PSO’s electric power generating facility at Oologah,
OK. (This facility is located on or adjacent to a main line of the Union Pacific Railroad
Company, which handled coal deliveries until the track connection to BNSF’s line was
constructed.) PSO took possession of the right-of-way in March 1994 and constructed the
railroad track, which connccts the Oologah plant to BNSF’s main line. BNSF began using the
track in March 1995.

Petitioner is challenging PSO’s use of eminent domain power to condemn its property in
the State courts, on grounds, inter alia, that the condemnation was not for a lawful public
purpose. The Oklahoma Supreme Court has remanded that matter to the Rogers County District
Court for hearing on this issue. Public Service . B. Willis, C.P. 941 P.2d 995

EXHIBIT

1
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(Okla. 1997). PSO maintains that a shipper can build a private track without Board approval.
BNSEF also takes the position that the track is either private track or a spur and that in either event
construction and operation of this track do not require Board authorization.'

Discussion. Under 5 U.S.C. 554(e), the Board has discretionary authority to issue a
declaratory order to terminate a controversy or remove uncertainty where the Board has subject-
matter jurisdiction.” Here, the request for a declaratory order will be denied because the record
indicates that the track at issue is private track and thus does not require authorization by the
Interstate Commerce Commission (ICC) (prior to January 1, 1996) or the Board (on or after that
date) for its construction or operation.’

Under the statute, the Board has jurisdiction over “transportation by rail carrier,” 49
U.S.C. 10501(a)(1), with the term “rail carrier” defined as “a person providing common carrier
railroad transportation for compensation,” 49 U.S.C. 10102(5). The agency's jurisdiction does
not extend to private rail operations (those not operated for hire). This was also true of the ICC’s
jurisdiction over rail carriers before passage of ICCTA.*

In other words, there is a category of rail operations that falls outside the Board’s
statutory jurisdiction. It consists of private tracks, typically built and maintained by a shipper (or
for a shipper at the shipper’s expense) and operated by the shipper (or its contractor) to serve
only that shipper, moving the shipper’s own goods, so that there is no “holding out” to serve
other shippers far compensation. Private tracks constitute a narrow, limited category of rail
operations. But as long as rail track is constructed and operated in a manner that does not
constitute common carriage, rail track can be built and operated in private status not subject to
the Board’s jurisdiction.

Under 49 U.S.C. 10901(a), an extension to a railroad line or an additional railroad line
may be constructed only with Board authorization. However, this applies only to railroad lines
that are subject to the agency’s jurisdiction — not private tracks. See

ompany — Non-Commo arri : Petiti aratory Order, ICC Finance

] . ~ 143 L] 3 i)
Docket No. 32248 (ICC served Dec. 5, 1994) at 20-21 (Hanson).

' BNSF also argues that the petition filed with the Board is untimely, violating the doctrine of
laches, and is a collateral attack on the State court condemnation proceeding. These arguments
need not be reached in view of the substantive conclusions here regarding the status of the linc.

? The responsibility of whether to institute requested declaratory order proceedings has been
delegated by the Board to the Director of the Office of Proceedings. See 49 CFR 1011.8(cX(6).

* In the ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803 (ICCTA), Congress
abolished the ICC and transferred the remaining rail regulatory responsibilities to the Board,
cffective January 1, 1996.

* The ICCTA Conference Report explains, at 166: “To clarify that only providers of rail
transportation for compensation are within the scope of the statute, the definition of ‘rail carrier®
is limited to persons providing common carrier rail transportation.” H.R. Rep. No. 422,.104th
Cong., 1st Sess. (1995) (Conference Report).

-2.
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Operations over private tracks can be conducted by the shipper/owner itself, or the
shipper/owner of the private track may arrange for a contractor to conduct operations over the
track. As noted in Hanson, in t v. Southern 226 F. Supp. 463 (N.D,
11l 1964), aff"d, 338 F.2d 667 (7th Cir. 1964), cert. denied, 380 U.S. 954 (1965), reh’g denied,
381 U.S. 907 (1965) New York Central), the court indicated that 8 common carrier operating
over private track would not fall under the statutory requirements of what is now section 10901
with respect to those operations, so long as it does not perform common carriage service on the
private track and it does not maintain that track with its own funds.’

Here, PSO submitted a verified statement stating that it paid all of the construction cost of
the track and owns it. It also asserts that it has not been, and has no intention of becoming, a
commeon carrier, and it has not held out to, or granted BNSF rights to, provide service over the
line to any other shipper. V.S. Cox at 4-5. Moreover, under the New York Central analysis,
PSO states that BNSF does not own the line in f¢ or through an easement, does not spend its
funds to maintain the line, and serves only PSO, which is the only shipper that is able to receive

shipments on the line.

Petitioner asserts that, under the Supreme Court’s decision in Texas & Pacific v. Gulf,
Colorado & Santa Fe Ry., 270 U.S. 266 (1926), the construction of an extension to a rail line, or
an additional rail line, that enables a railroad to penetrate or invade new territory falls under the
agency’s jurisdiction under section 10901. The “invade new territory™ test, however, is not
applicable to private track, which is outside the agency’s jurisdiction.

Petitioner cites Public Service Company of Colorado — Construction Exemption - Pugblo
STB Finance Docket No. 33862 (STB served Aug. 23, 2000), where track
constructed by the Public Service Company of Colorado (PSCo) was found to come under the
Board’s section 10901 jurisdiction. In that proceeding, however, the Board noted, at 4, that
“[w)hile PSCo will be the only shipper served by the line, PSCo states that other shippers would
be permitted to use the rail line in the future should a demand arise.” Thus, PSCo was holding
out potential service to other shippers, and thus the track was not private track.

Finally, petitioner quotes Nicholson v. Missouri Pacific Railroad Company, 366 1.C.C. 69
(1982) (Nicholson), aff’d sub nom. Nicholson v. ICC, 711 F.2d 364 (D.C. Cir. 1983), cert.
denied, 464 U.S. 1056 (1984), for the proposition that a condemnation proceeding triggers the

3 Petitioner cites United States v. B. & O. R, Co,, 333 U.S. 169 (1947), for the proposition
that the ICC/Board’s jurisdiction applies even when noncarriers construct track that is used in
interstate commerce. That case is distinguishable because the common carrier railroad served
shippers other than the owner of the track, and thus the track could not be considered private.
Also, petitioner claims, citing Staten Island Rapid Transit Op. Auth. v. ICC, 718 F.2d 533 (2d
Cir. 1983) (SIRTOA), that, because BNSF controls the PSO track, it is a BNSF line under
ICQ/Board_ J\}ﬁsdjcﬁon. SIRTOA is not on point, It involved a determination as to whether an
entity providing passenger service was a carrier within the meaning of the Railway Labor Act. It
did not involve the distinction between private track and common carrier lines.
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licensing requirements of section 10901. However, the ICC in that proceeding was examining
operations that were subject to its jurisdiction.® Nicholson has no application to private track.

Fundamentally, the controversy between petitioner and PSO is & question of eminent
domain powers under State law, and not an issue for the Board. The question of whether PSO, as
a public utility, may exercise eminent domain powers under the laws of the State of Oklahomato .
construct a private line to serve its own facility is a question that arises, and must be answered,
under State law. But as far as this agency is concerned, if a shipper does not hold out to provide
common carrier railroad service over a line it constructs and maintains to serve its own facility,
and no other shippers are served by the line, then neither that construction, nor a railroad’s
operation over that track to reach the shipper’s facility, requires ICC or Board authorization or
approval.

Conclusion. Accordingly, the declaratory relief requested will not be granted and a
proceeding will not be instituted.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. The petition for a declaratory order is denied.
2. The joint motion to strike is denied.

3. This decision is effective on its service date.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams
Secretary

¢ In Nicholson, the ICC ultimately concluded that its authorization was not needed for
construction of the track because it was yard track, which came within the licensing exception of
former 49 U.S.C. 10907 (now 49 U.S.C. 10906).
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AN (1)1}

Public Service Company of Oklahoma

October 2, 1992

CERTIFIED MALL: P 572.054-543
RETURN RECENT REQUESTED

B. Willis C.P.A., Inc.
758 Winler Lane
Claremore, Oklahoma 74017

R Final offer for Right-of-Way and Lasement for Public Service Company of Oklahoma, for a
Railroad Tascment across your property in Rogers County, Oklaboma. Tract #11

Dear Mr. Willis:

Public Service Company of Oklahoma has met with you in respect to the referenced Railroad spur across
your property in Rogers County, Oklahoma. The Right-of-Way agreement atlachad herelo as Attachiment
"1" s the form of agreement that Public Service Company of Oklahoma offers, based on our mecting,
inchiding any additional construction requirements (it lawve been discussed with you, for the sum of
$32.-139.00 to be paid to you for your interest for Right of-Way, temporary construction damages and
severance dimages.

Il you do not accept the sum offered, Public Service Caompany of Okkdioma, as a common carrier, will
have no alternative but to seck, (hrough condemnation, a Railroad Right-of-Way Fasement across your
properly in Rogers County, Oklahoma. I Public Service Company of Okktomia is forced 1o condemn,
Public Service Company of Oklahoma will request i the condemnation action a standard Railroad Right-
ofl-Way and Easement and no construction sequitements will be considerad.,

IT we have not heard Trory you with respeet to this final offer for anegotiated Railroad Right-of-Way and
LEasement within seven (7) days of receipt of this Tetter, we will assume that you are not interested in
completing a negotiated . Raifroad - Right-of-Way and Fasement with Public Service Company  of
Oklahoma. AL that time, Public Service Company of Oklahoma will commence an action for
condemmation for such Raiload: Right of-Way and Fisement, and you and your morgage holders, if any,
will be named condemnees.

We believe you will agree that a negotiated Railroad  Right of - Way agrcement is the most desirable
altlemative for both partics here becanse of the additiomal legal fees, court costs and appraisal fees that
cach party could have to bear.




Letter to B. Willis C.P.A., Inc.
October 2, 1992
Page Two

Your prompt response (o this communication is requested if you wish (o discuss the subject matier further.
You may contact cither of the following persons to armnge a mecling regarding the matier:

Public Service Company of Oklhoma
Atn: Bryan Woods or Sleve Wood
Post Officc Box 201
Tulsa, Oklahoma  74102-0201
(918) 599-2220

-or -
Attorney Joln R. Carle
417 West First Stroet
Post Office Box 1267

Claremore, Oklahoma 74018
(918) 341-2131

Yours truly,

S

Russcll D. Verba, Supervisor
Real Fstate and Right-of-Way

RDV/BW/ml

Enclosure(s)

“"Providing Quality Real Estate and Right-of-Way Services to our Customers, ™
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" Frem: Tamar Graham Scott To: William T. Dickson Date: 6/14/02 Tune: 3:47:00 PM Page 2 of 14
66/14/02 15:16 FAX 403 522 1044 GENERAL COUNSEL ool

STATE OF OKLAHOMA
DEPARTMENT OF

TRANSPORTATION

200 N. E. 21st Street
Oklahoma City, OK 73105-3204

August 4, 1995

Mr. Thomas P. Woll

U.S. Department of Transportation

Federal Railroad Administration

Office of Safety/Grade Crossing Inventory
400 Seventh Street, S.W. RRS-21
Washington, D.C. 20590

Dear Mr. Woll:

Enclosed are twelve (12) (green) copies of U.S. DOT/AAR crossing
inventory forms for Oklahoma. The new crossing numbers are as
follows:

675 167B

675 168H

675 169p

675 1707

675 171R

675 172X

675 173E

675 174L

675 175T

675 176A

675 177G

675 178N

If you have any questions please call me at (405) 521-2771.

Sincerelgz
ty é

Dougher
Coordinator

Jp/jd

enclosures (12)

cc: Mr. E.A. Wilson, Burlington Northern, (pink copies)

AN EQUAL OPPORTUNITY EMPLOYER




From: Tamar Graham Scott To: William T. Dickson Date: 6/14/02 Time: 3:47:00 PM Page 3 of 14

$6/14/02 15:16 FAX 405 522 1044 GENERAL COUNSEL @002
OMB-2130-0011 U.S. DOT — AAR CROSSING INVENTORY FORM
C. REASON FOR UPDATE: 2o
RAILAOAD . DSTATE. IRGRCHANCES IN EXISTING CROSSING DATA D, EEFECTIVE 5
BN CROSSING 0.3 4‘ -
. crossinG Numser B 14T B ROSSING M. DY .

wrt | Location and Classification of All(
1. Railroad Operating Com;':any' 3. Railroad Subdivision or District

| T O O O I I O | .
6. County Map. Ref. No, |DO NOT WRITE IN THIS SPACE

State County

4, State
L .
9. Highway Type and No.
1 | I T | City Nearest City

14. Railvoaii Mile P%st
.

7. City ]

Lo s st it
10. Street or Road Name
MWLLHOUT 1111

12. Nearest RR Timetable Station ¥

RR Code Timmbl‘ Station

17. Public Vehicte Crossing
0 1. at grade

0 2. RR under

0 3. RR over

15.. Pedeslrlan Crossmg . 16. PrivatfVehi
‘O 1. at grade Al Far
0 2. RR under B.2%. at grade
0 3. RR over 06 R Do
D7 0. n
. COMPLETE- R X ORM O

art {1 Detajled Information fg#Pul ! Cpbssing s 2. spm %
1A, Typicl Number of Daily Tr; ments 9 ’

Diylight (6 AM 10 6 PM) | ; to 6 AM) S. Than One Movement
thm_luim switching sins Rehing L) DS
Lodof Lol '
3. Type and Number of Trai .
“~—~mainl..] other If qiffer i 3
4. Does Another RR Operat parate at dosiw?
DYgs 1ONo Specify: RR : ;
5. Does Another RR Oper Yi at
0 Yes 100No  SpecifyifR

8. Type of Warning Devi
A. Signs

W

Bells

Llw

9. Method of Slmalling.
‘art 111 -Physical Data .

9. Does Track Run Down A Street?

1: Type of Development (3 1. Open OYes DONo
D3. Comm. [4.ind. 0OB. Inst. N, 10. Nearby Intersecting Highway?
2. Smallest Crossing Angle . Are RR Advance Warning Signs Pres OvYes 0ONo
D 0°-29° D 30°-59° [ 60°-90° OYes 0 No
3. Number of Traffic Lanes Crossing Rai ] L 8. CosIng g e Timber | D2 Fub 03 Asphat [34. Concrete Stasb
. ossing Railroad : Surface ul It d
Number | [5. Concrete Pave.  {16. Rubber 0 7. Metel Sections [ 8. Other Mezat
4. Are Truck Puliout Lanes Present? [0 Yes O No . ': ne. Unoomoﬂdlue £10. Other Specify
art iV Hi hwa Depart f :
ghway Department Information Highway System Lt B Pl o
2. Is Crossing on State mghmysymm B Yes O No. - 4, Esti aspT g 010 970 ) - SLSF 1
"3 Functional Cassification of Road over Crossing L-LJ - & Estimate Percent Trucks |1 | . 675 1 67' 8 |
s, L)

wm FRA F 8180.71 (5.8

lfl.ﬂ . A. Maxiniw Y A, 'BnngeOverCfossing ‘




Frpm: Tamar Graham Scott To: William T. Dickson
96/14/02 15:17 FAX 405 522 1044

i :

U.Ss. DOT —

OoMB 2130-0017

NITIATING AGENCY
RAILROAD D STATE

.. CROSSING NUMBERG 7511l 68

Page 4 of 14
@oos

Date: 6/14/02 Time: 3:47:00 PM
GENERAL COUNSEL

AAR CROSSING.INVENTORY FORM

C. REASON FOR UPDATE:
[J CHANGES IN EXISTING CROSSING DATA

D, EFFECTIVE DATE

RSED CROSSING D

art | Location and Classification of Al
1. Railrghe 29;‘ Mg Company

4. State
7. City

Lot
10. Street or Road Name

3. Railroad Subdivision or District

NS NN
6. County Map. Ref. No. DO NOT WRITE (N THIS SPACE

I T O I County
‘9. Highway Type and No.

State

City Nearest City

RR Code TYimetable Sistion

16. Pri
Ay 1. Fa
Boers. at grade

0e6. R er
o7

15. Pedestrian Crossing
3 1. atgrade
0 2. RR under
3. RRover

17. Public Vehicle Crossing
0O 1. at grade

0O 2. RR under

0 3. RR over

COMPLETE R|

|\RADE

g i
Movemen

6 PM 10 6

‘art || Detailed Information
1A. Typical Number of Daily T

Daylight {6 AM to 6 PM)
thru trains win;hlng
Lot} Lo
3. Type aﬁd Number of Track:

main if
4. Does An‘oth,or RR Oper.

DYes 10No  Specify
5. Does Another RR Operate Over

O Yes 10No  Speci
~ 8. Type of Warning Dev]

WAl

other $!

a Separate Track at Crossi

t Cros!

wwitching

Grade“grossing

if Less
One Movement

[}
¥ Os

A. Signs
‘ Crosshucks
reflectorized | non-reflectoriz:

o (I

Number

B. Train Activated

Gates
red & white
reflectorized

0 No

Equipped with Signals;

Belis

Lhs

Number

Flashing Lights

8. Does Crossing

Yart 11 Physical Data
1. Type of Development [ 1.
03 Comm. O4. Ind.
2. Smallest Crossing Angle
D 0°-29° O 30°-59° O 60°-90°
3. Number of Traffic Lanes Crossing Railroad
Number
4. Are Truck Puliout Lanes Present? [J Yes 0[) No

9. Does Track Run Down A Street?

6. Pavement Markfhgs & DOYes ONo
O Stoplines D RR Xmg 5 B . 10. Nearby Intersecting Highway?

7. Are RR Advance Warning Signs-Pi OYes ONo
OYes ONo -~

B. Crossing [y 6ec Timber D 2. Ful nk 3. Asphan 4. Concrete Sieb
'5“"”_'/ 5. Concrete Pave.  [J6. R D7. Metal Sections [J 8. Other Metal

.09. Unconsokidsted [)0. Other Specify

‘art IV Highway Department Information

2. 15 Crossing on State Highway System? O Yes O No.
3. Functional Classification of Road over Crossing L.I_J

orm.FRA F 8180.71 (8-84)

1. Hi ¢wny System Ll_l

a. EstmateanoTL 1 411 )

8. Estimate Percent Trucks LI_J

SLSF g
675 168 H |
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From: Tamar Graham Scott To: William T. Dickson Date: 6/14/02 Time: 3:47:00 PM Page 5 of 14
$6/14/02 15:18 FAX 405 522 1044 GENERAL COUNSEL @ooa
OMB 2130-0017 - U.S. DOT — AAR CROSSING INVENTORY FORM
C. REASON FOR UPDATE: .
% 'f?;w;\g;:gc S(;’F:!I'CEY O CHANGES IN EXISTING CROSSING DATA D, EFFECTIVE DATE
EW CROSSING 2:! )

3. CROSSING Numsnéj_ﬁl Mzﬂ_j

MROSED CROSSING M )

. 3. Railroad Subdivision or District
NN ENNEENEE
6. County Map. Ref. No. | DO NOT WRITE (N THIS SPACE -

b L st gl see County
9. Highway Type and No.

LL 111 41 J City Nearest City
Liaa] O

7. City
Ll | I O U I e |
10. Street or Road Name

RR Code Timetable Station
14. Railroad Mite Post e dlast el

15 Pedcstnan Crossing 16. Privgte V 3 17. Public Vehicle Crossing

0 1. atgrade AyET1. Fi O 1. at grade

D 2. RR under BD‘& ator 0 2. RR under

0 3. RRover ) 0 3. RR over
COMPLETE GRADE

Part Il Detailed information
1A. Typical Number of Daily

main other

4. Does Another RR Op
O Yes 10ONo Speci

O Yes 10ONo  Spe
6. Type of Warning D

Highway
Traffic Wigwags Bells
Signals

N LJIG l_]17 ‘LJIS

Mast Mounted
Flashing Lights

D. No Signs or Segmls

7. 1s Commerci &Rowlr Avails 8. Does Crossing
9. Method of S'vm@or Train O Equipped with Sign:

Part 1l Physical Data ¥ . 1s Migl 9. Does Track Run Down A Street?
1. Type of Development [1 1 Res 8. OYes ONo
03 Comm. DA Ind. 05. . 10. Nearby Intersecting Highway?
2. Smallest Crossing Angle 7. OYes DONo
00°-29° O30°-59° O 60°-90°
3. Number of Tratfic Lanes Crossing Railroad U 8. Surf. Plank [ 3. Asphsh 04. Concrete Sied
urface [15. Concrete Pave. 6. Ru £17. Mew! Sections [0 8. Other Metal
4. Are Truck Puliout Lanes Present? {3 Yes D No [19. Unconsolidasted [J 0. Other Specify
Part IV High D
ighway Department Information 1. Highway System L1 . [
2. Is Crossing on State Highway System? 3 Yes O No. 4, Esti YY) N SLSF
3. Functional Classification of Road over Crossing L.J 5. Estimate Percent Trucks |_l_.| { 675 169 P

form FRA F 6180.71 (8-84)
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**' Frdm: Tamar Graham Scott To: Wiliam T. Dickson Date: 6/14/02 Time: 3:47:00 PM Page 6 of 14

< ds/14/02 15:20 FAX 405 522 1044 GENERAL COUNSEL @oos
- OMB 2130-0017. - U.S. DOT — AAR CROSSING INVENTORY FORM
C. REASON FOR UPDATE: '
NALROAD S(;EE%Y ’ Dc:clng:osslsh:NEmemG CROSSING DATA D, EFFECT{VE DATE

M 0

BEED CROSSING

1. CROSSING NUMBER GiZ611 70

3. Railroad Subdivision or District
NN EENEENE

- 4, State

6. County Map. Ref. No. ] DO NOT WRITE IN THIS SPACE
D_KLAH_QM_A_‘_LJ KO State County
7. City "9. Highway Type and No. |
Les vttt ta st b b City  Nearest City

10. Street or Road Name . No.

“ V] A& A o : RR Code Timetable Station
12. Nearest RR Timetable Statior ; o Mame 14. ‘Railroad Mile Post
NN MD K E: c Z

15 Pedestrian Crossing 16. Privatg 17. Public Vehicie Crossing

O 1. atgrade Ay, Far idential O3, Recfeationsl 0 4. Ing {3 1. at grade

0 2. RR under szfa_ aton 19 0 2. RR under

0 3. RR over ﬁG RE R 110 0 3. RR over
WRADE

’art 1} Detailed Information f
1A. _Tvp-eel Number of Daily Ti

Daylight (6 AM 10 6 PM)
thru trains

ket

pled Range Over Crossing

tol Lt lmph
3

0 Yes 1IN0 Speci
6. Type of Warning Devig

A. Signs
Uor
Number
B. Train Activatad 5
Gates of Can Flashing Lights
red & white over i Teattic Wigwegs Bells
reflectorized 1 g teaf! Flashing Lights Signals
Lo [¥{ o 1 Jig Llia Lle Lhs|] Ls
Number Nu Number Number Number Number Number
C. Specify SpeciaFPWieging ¢ i l L1t
D. NoSagnsorStgnl!st ¥, 2
7. Is Commerc 8. Does Crossing Sighal Providg Speed Selection for Trains? O Yes ONo O N/A

9. Method of Slma
Gart 114 Physical Data

Equipped with Sign.

iaf Power A uv 0 N

9. Does Track Run Down A Street?

1. Type of Development D 1. Res 6. Pavement Mark OYes DONo

03 Coom. D4 Ind. 0OS. X H ) . 10. Nearby intersecting Highway?
2. Smallest Crossing Angle 7. Are RR Advance Warning Sngm' OYes ONo

00°-28° D 30°-59° O 60°-90° 8 !é!r Yes 0O No

. | . Crossing 4. gec. Timber 02 Ful tenk [13. Asphaht [)4. Concrete Siab
3. Number of Traffic Lanes Crossing Railroad NHM Surface (15 Concrere Pave D6 Aut D7, Mheeat Sections 01 5. Other Metat
4. Are Truck Pullout Lanes Present? 0O Yes [J No 09. Unconsolidated [JO. Othu Specily
’art IV Highway Department Information 1. Highway System L1 ’7

2. Is Crossing on State Highway System? O Yes [ No. 4. Estimate AADT L..I._ _l_.l_.l_l SLSF
3. Functional Classification of Road over Crossing L1 5 Estimate Percent Trucks | 1| 675 170 J ;

orm FRA F 6180.71 (8-84)
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« ' From: Tamar Graham Scott To: Wiliiam T. Dickson Date: 6/14/02 Tiin2: 3:47:00 PM Page 7 of 14
¢ 6‘6/14/02 15:21 FAX 405 522 1044 GENERAL COUNSEL dooe
OMB 2130-0017 U.S. DOT — AAR CROSSING INVENTORY FORM
C. REASON FOR UPDATE:
B aoAn BATe 0 CHANGES IN EXISTING CROSSING DATA D, EFFECTIVE DATE
k] NEW CROSSING
B. CROSSING NUMBEREY ) |l 88.0SED CROSSING M b

Part | Location and Classification of &

1. Railr Company 3. Railroad Subdivision or District
; e vy eaaa)
4. State 6. County Map, Ref. No. | DO NOT WRITE IN THIS SPACE
M.IBH.O.MAJ_IJ K Lottt 000 lt stae County
7. City 9. Highway Type and No. )
L_I | S T O Y Y O I T | 1 Ll bt City Nearest City

10. Street or Road Name

D1t O L ERD RR Code Timetable Station
12 Nurest RR Tlrnetablc S 14. Railroad Mile Post

b EMoc

15. Pedosmm Crossing 17. Public Vehicle Crossing
0O 1. at grade 0 1. at grade
0 2. RR under B J 2. RR under
0 3. RR over De 0 3. RR over
0z
COMPLETE, RADE

Part Il Detailed Informatio
1A. Typical Number of Daily]

Daylight (6AM 10 8 One Movement | Speed Range.OWr Crossing
thru trains Rer Day D t mph
. s °| L1 3'
L :
3. Type and Number of Trac
main
1
4. Does Anothe’RR Op
OYes 100No  Speci
5. Does Another RR Operate O
O Yes 10No  Sp
6. Type of Warning
A. Signs )
: Specify
1t :\l (G| Iw
8. Train Activated
Betis
Ll
Number

8. Does Crossing
Equipped with Si

Part )1t Physical Data ' 9. Does Track Run Down A Street?

1. Type of Development D) 1. R . OYes ONo
03 Comm. 0O4.Ind. DOS. D Stoplines D RR Xmg 3 10. Nearby Intersecting Highway?
2. Smallest Crossing Angle 7. Are RR Advance Warning Signs R DYes ONo
D 0°-29° O30°-59° 0O 60°-90° OYes 0O No N
3. Number of Traffic Lanes Crossing Railroad L 8. CS"::“"’ O1. Sec. Timber 0 2. Fuli. Plank  [13. Asphaht O4. Concrete Slab
Number 3C¢ )5 Concrete Pave. ' [16. Rubb [0 7. Metai Sections [1 8. Other Metal
4. Are Truck Pullout Lanes Present? O Yes 0 No 09. Unconsolidated  [J0. Other Specily

Part IV Hi i
3 Highway Department Information 1. Hi y 5vmm| |

2. 13 Crossing on State Highway System? 0 Yes O No. 4. Estimate AADT L1 111l SLSF
3. Functional Clasalfication of Road over Crossing |_.|._] 5. Estimate Percent Trucks LL_I ‘ 675. 1T1. R
Fom FRA.F 6180.71 (8-84) o
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#6/14/02 15:22 FAX 405 522 1044

U.S. DOT — AAR

OMB 2130-0017

}‘JITIATING AGENEY
AILROAD * QO STATE

3. CROSSING NUMBER Y. D11 1R)

Page 8 of 14
007

Date: 6/14/02 Time: 3:47:00 PM
GENERAL COUNSEL

CROSSING INVENTORY FORM

C. REASON FOR UPDATE:

0 CHANGES IN EXISTING CROSSING DATA D, EFFECTIVE &;TE
EW CROSSING " 131
BED CROSSING M 0

‘art | Locay, n'an assification of A
1. Rail

4. State

DL OMM 1

7. City
LlllllllllllL
10, Street or Road Name, ™

) f ) - .

3. Railroad Subdivision or District

Les s s st il
6. County Map. Ref. No. DO NOT WRITE IN THIS SPACE

State County

9. Highway Type and No.

| S | lllllLJ Nearest City

City

RR Code Timetsble Station

jmetable Stati
S AG L M.A =
15. Pedestrian Crossing
0 1. at grade
0 2. RR under
D 3. RRover

12, Nearest HR

16. Private

'llllLllllll

14. Railroad Mile Post

17. Public Vehicle Crossing
0O 1. at grade
3 2. RR under
0 3. RR over

04 g
1

. Recreational
i 1 i1 1.1]

ify

FOR

ki COMPLETE E

‘.1.1

MRADE

’an 11 Detailed Information |
‘le Typical Number of Daily Movement

Daylight (6 AM 10 6 PM) 6PM 106
/] theu trains |- switchi tre switching

Lo by 3

" 3. Type and Number of Track :

I3 s|

a Separage Track at Crossil

. other
4. Does Ar:other RR Oper;
DOYes 10No  Speci
5. Does Another RR Operate Over

O Yeés 1ONo  Speci

8. Type of Warning
A. Signs =

Cross)

Cr

Grade'@rossing 2.

it Less
Than One Movement

Pav 3

R

bed Range Over Crossing

tol Lt 'mph
2 3

B. Trai

Llll

1ttt

.. No Signs or Signals 0 R,
i r Avall:%ﬂm DYD\D No
MTHM s/ Qn: :

9. Method of Signallt

11
8. Does Crossing m

% Equipped with Sigi

Speed Selection for Trains? O Yes ONo D N/A

Part 11t Physical Data
1. Type of Development 1.
03 Comm. 0O4. Ind.
2. Smaliest Crossing Angle
00°-20° D 30°-59° D 60°-90°
3. Number of Traffic Lanes Crossing Railroad |}
Number
4. Are Truck Pullout Lanes Present? [0 Yes [J No

0s.

8. CrosSing [y sec. Timber

5. Is Highway 9. Does Track Run Down A Street?
. Pavement Markings X OYes ONo
O Stoplines 3 RR Xing Sty \ 10. Nearby Intersecting Highway?
7. Are RR Advance Warning Signs Py OYes DONo

DYes 0O No
Plank [0 3. Asphait 4. Concrete Sisb

02 Fu
D 7. Metal Sections [0 8. Other Metal

Surface )6 Concrete Pave. [)6. Rubb@®
9. Unconsolidated  []0. Other Specify

Part IV Highway Department Information

2. Is Crossing on State Highway System? [ Yes [ No.
3, Functional Classification of Road over Crossing L_I_J
‘orm FRA F 8180.71 (B-84)

1. Highway System Ll_l

4. Estimate AADT‘_A_ .l...l_.l_l

8. Estimate Percent Trucks '_LJ

SLSF
675 172 X
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v} Frem: Tamar Graham Scott To: William T. Dickson Date: 6/14/02 Time: 3:47:00 PM Page 9 of 14

$5/14/02 15:23 FAX 405 522 1044 GENERAL COUNSEL @oos
OMB 2130-0017 "~ U.S.DOT — AAR CROSSING INVENTORY FORM
C. REASON FOR UPDATE:
%‘?‘HJ?JA’J ¢ S(S;Teyrcsv O CHANGES IN EXISTING CROSSING DATA D, EFFECTIVE DATE

NEW CROSSING
B. CROSSING NUMBERETI I V 1

Part | Locaﬂon and Classification of

M 2]

1. Railr Company 3. Railroad Subdivision or District
Lev vt v i1 11
4. State 6. County Map. Ref. No. | DO NOT WRITE IN THIS SPACE
R State County
7. City 9. Highway Type and No.

Lo v p v aty
" 10, Street or Road Name

) AND - L (s
12. Nearest RR Timetable Sta

L4111 | I | City Nearest City

.D. No.
14. Railroag Mile Post
-

RR Code Timetabie Station

2 4]0, .
15. Pedestmn Qossing 17. Public Vehicle Crossing
0O 1. at grade 0 1. at grade
D 2. RR under f X 0 2. RR under
0 3. RRover ’ o - —_— & | D 3. RR over

xGRADE

1A, Tvpiai Number of D:

peck if Less

{ Speed Range Over Crossing

Daylight (6 AM to 8 ¢ an One Movement }
theu trains | switching By rDayD lol L1 |mph
5 3
I._I._.ll
3.
4. ‘Does Another RR Op
DOYes 10No  Speci
Bolls
L

D.. No ssgmorgignau'
7. Is CommergiitRower Availab D
9. Method of Signa

Part 1] Physical Data %
1. Type of Development [ 1.

9. Does Track Run Down A Street?

DOVYes 0ONo
3. Comm. D4 ind. as. 10. Nearby Intersecting Highway?
2. Smallest Crossing Angle OYes DONo
00°-29° D30°-69° O 60°-90° OYes 0ONo ,
3. Number of Traffic Lanes Crossing Railroad Ll 8. g“ro:smg O1. Sec. Timber O2 . Plenk [3 3. Asphait 4. Concrete Sisb
Number F1ace ()5, Concrets Pave. [16. Rul [ 7. Metal Sections [3 8. Other Metad
4. Are Truck Pullout Lanes Present? D Yes 0O No [19. Unconsolidated  [)0. Other Specify
Part IV Highway Department Information 1. Highway System Ll_l
2 Is Crossing on State Highway System? O Yes [J No. 4. Estimate AADT LL_J_.L_]._I_' SLSF
3. Functional Classification of Road over Crossing L 1| 5 Estimate Percent Trucks L1 675 173 €

Form.FRA F 6180.71 (3-84)




* ! Frem: Tamar Graham Scott To: William T. Dickson Date: 6/14/02 Time: 3:47:00 PM Page 10 of 14

#/14/02 15:24 FAX 405 522 1044 GENERAL COUNSEL @oog
OMB 2130-0017 U.S. DOT — AAR CROSSING INVENTORY FORM
C. REASON FOR UPDATE:
,{,TL',{’:,T,{";‘G 3252',%” 0 CHANGES IN EXISTING CROSSING DATA D, EEFEETIVE DATE
EW CROSSING
i. CROSSING Numaeaélﬁj dilth D CROSSING
1 ings (Mu: ompleted)
ailr jyision or 3. Railroad Subdivision or District
j L1 g1
Coun 6. County Map. Ref. No. |DONOT WRITE IN THIS SPACE
State County
7. City 2 , s 9. Highway Type and No.
Ll | W U U O 1 S T T | City Nearest City
10. Street or Road Name  ° RRA . No.
S L. 9 A RR Code Timetable Station
12. Nearest RR Tjmetable Stati 13 h or LineName 14. Railroad Mile Post
16. Pedestrian Crossing 16. Privatg Ve Crossing . 12. Public Vehicle Crossing
3 1. at grade P\K? F 3 Z58gegidential . Recreationat  {34. | 1. at grade
0 2. RR under M at grade ; _specify 2 2. RR under
D3. RR over 016. Rfatder i O 3. RR over
o o7 [ 0 0.
COMPLETE R E FORM FOR PUBLIC VEHI C A ADE
‘art I Detailed Information f} 1 i AL Grade @rossing.
1A, Typical Number of Daily T ovements if Less A Over Croms
Daylight (6 AM to 6 PM) PM 10.6 A One Movement ange Over Crossing
theu trains | switching T2 witching Day O toI 1) lmph
5 2 3
Lod| Lo 3
3. Type and Number of Tracks .
main ! other M 3
4. Does Another AR Operaf a Separate Track at Crossi co @ %

DYes 100 No  Specify?
6. Does Another RR Operate Over

O Yes 100No  Speci
6. Type of Warning Devi| Cri

Bells

Llhe

Part !!l Physica) Data - 9. Does Track Run Down A Street?

1. Type of Development [3 1. OYes ONo
03 Comm. D4. iInd. 10. Nearby Intersecting Highway?
2. Smallest Crossing Angle DOYes ONo
00°-29° 030°-69° [J60°-90° .
8. ) lank ] 3. Asphelt 34. Concrete Steb

3. Number of Traffic Lanes Crossing Railroad N U
omber
4. Are Truck Puliout Lanes Present? D) Yes [J No D)9. Unconsolidetsd  [10. Oth« Specify
Part IV Highway Department Information

0 7. Metal Sections [J B. Other Metst

1. Highway System L_l_l

2. ts Crossing on State Highway System? (3 Yes O No. 4. Estimate AADT |_ Lot 1! l SLSF

3. Functional Classification of Road over Crossing L.l_l 6. Estimate Percent Trucks L_l._l ! 675 174 L
‘orm FRA F 6180.71 - (8-84) S —




+ % Frem: Tamar Graham Scott To: William T. Dickson Date: 6/14/02 Time: 3:47:00 PM Page 11 of 14
#/14/02 15:25 FAX 405 522 1044 GENERAL COUNSEL @o10

. OMB 2130-0017 U.S. DOT — AAR CROSSING INVENTORY FORM

C. REASON FOR UPDATE:
SIAE&E ¢ S(s;TE:ITch 0 CHANGES IN EXISTING CROSSING DATA D, EFFECT;VE DATE

i . ,,“‘ NEW CROSSING
8. CROSSING NuMBER BY B L1 '
Part | -. ation and Classification of

.M D

3. Railroad Subdivision or District

6. County Map. Ref. No. | DO NOT WRITE IN THIS SPACE
. State County
City 9. Highway Type and No.
B S e S e b v bl Ciy  Nearest City
10. Street or Road Name . D. No. O
£5) LN N 1€ m Lot RR Code Timetable Station
12. Nearest RR Tlmeub!e Sta

& AV MOIE
15. Pedestrian Crossing

14, Raiirog Mile Post

17. Public Vehicle Crossing
0O 1. at grade

0 1. atgrade

3 2. RR under 0 2. RR under

0 3. RRover 1 3. RR over
COMPLETE

‘ ¥ Crossing

eck if Less
Than One Movemem

D2y (s

Part Il Detailed Informatio

1A. Typical Number of Daily}
Daylight (6 AM 10 6 P
thru trains witchit

L
3. Type and Number of Tra
main other
‘4, Does Ar:olher RRO

OYes 10No  Specify:
5. Does Another RR Operate O
O Yes |CINo Speddfy

Part !ll Physical Data 9. Does Track Run Down A Street?

1. Type of Development [11. hgs OYes ONo
D3. Comm, D4 Ind. 0O85, O Stoplines [3 RR Xing SW 10. Nearby Intersecting Highway?
2. Smallest Crossing Angle 7. Are RR Advance Warning Signs Pxg OYes ONo
0 0°-29° D 30°-59° O 60°-90° DYes QONo
3. Number of Traffic Lanes Crossing Railroad L] 8. (s:ruo's "8 1. Sec. Timber D2 Fulfg. Pank 3 3. Aspheht 04, Concrete Sab
Number riace [)s. ConcrmtePave. [316. R [ 7. Metsl Sections [J 8. Other Metad
4. Are Truck Pullout Lanes Present? O Yes O No [J9. Unconsolideted [JO. Oﬂm Specify
Part IV Highway Department Informati - o
. 9 vy Depa nt Info fon 1. Highway System I._l_'
2. Is Crossing on State Highway System? DO Yes O No. 4. Estimate AADT L.l_..l__l_.l_I.J i SLSF
3. Functional Classification of Road over Crossing LLJ 5. Estimate Percent Trucks | 3 I 675 175 7

Foim FRA F 618071 (8-84)
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s “> Fmym: Tamar Graham Scott To: Wiliam T. Dickson Date: 6/14/02 Tir..: 3:47:00 PM Page 12 of 14
- $5/14/02 15:26 FAX 405 522 1044 GENERAL COUNSEL [do11
OMB 2130-0017 -U.S. DOT — AAR CROSSING INVENTORY FORM
C. REASON FOR UPDATE: .
}}?A}E&JAEG ‘D\csi‘lgr'l":ﬁv [n] CHANGES IN EXISTING CROSSING DATA - D, EFFECTIVE TE
. crossING NumBer GBI LTL) Bl N l2‘“0 %"

art | Logatign and Classification of AI
o 3. Railroad Subdivision or District

Los e s oot
6. County Map. Ref. No. | DO NOT WRITE IN THIS SPACE

State County

9. Highway Type and No.

7. City .
£ )4 ] P01 )t City Nearest City
[ e

I O T O S T O OO O |
10. Street or Road Name
hadi ,' "‘
12. Nearest RR Tnm table Statio

P & WYK€,

15. Pedestrian Crossing 16. Privage V

(8 | IJ RR Code Timetable Station
14. Railroad Mile Post Leaadbaraaal

17. Public Vehicle Crossing

D 1. at grade Ay D 1. at grade
0 2. AR under By B’§ at nnde g ; :: under
N over

0 3. RR over
u7.

osing -

Wk if Less
Than One Movement

Dy

‘art Il Detailed Information
1A. Typical Number of Daily

Daylight (6 AM to 6 PM)
theu trains | wwitching

Ly

w, Spded Range Over Crossing

L

Part 111 Physical Data 9. Does Track Run Down A Street?

1. Type of Development O1. Op DOYes DNo )
03 Comm. 4. ind. 0OS5. In 9 10. Nearby Intersecting Highway?
2. Smallest Crossing Angle 7. Are RR Advance Warning Signs’ Py OYes ONo
D 0°-29" O 30°-59° D 60°-90° OYes 0 No Y
i ing Rai 8. Crossing [y gec Timber )2, FullWgihtenk [33. Aspheht D4. Concrete Siab
3. Number of Traffic Lanes Crossing Railroad NH" Surface Qs co o, Do Rob D e sctons D 8. Ower v
4. Are Truck Puliout Lanes Present? [1Yes 0 No 09. Unconsolidated O30 0"'" Specify

Part IV Highway D ment Inf i ||l
g y Department Information 1. Hi v System

2. Is Crossing on State Highway System? 0O Yes D No. 4. Estimate AADT Ll_ _L_L.L.., SLSF
3. Functional Classification of Road over Crossing L.LJ 5. Estimate Percent Trucks L.LJ 675 176 A
“orm FRA F 6180.71 * (3-84) -




. = F:#m: Tamar Graham Scott To: Wiliiam T. Dickson Date: 6/14/02 Time: 3:47:00 PM Page 13 of 14

Y€ " #8/14/02 15:27 FAX 405 522 1044 GENERAL COUNSEL @o12
OMB 2130-0017 - ‘U.S. DOT — AAR CROSSING INVENTORY FORM
. C. REASON FOR UPDATE:
ALROAD - BSTATE. 0 CHANGES IN EXISTING CROSSING DATA D, egﬁscnve ATE

1. CROSSING NUMBER
‘art | Locatjgp and Classification of Al

3. Railroad Subdivision or District

NN RN NN
6. County Map, Ref. No. DO NOT WRITE IN THIS SPACE

f<iHG bt el s County
7. City 9. Highway Type and No. | 11 ' .
Lag sty R EEE ) INTNENS City  Nearest City

10. Street or Road Name D. No.
% d 2ddal £\l (1 11 1 AR Code Timetable Station
12. Nearest RR Timetabie Stat 14. Raiiroad Mile Post

[ aNKEMOK
15. Pedestrian Crossing 18. Privage

*17. Public Vehicle Crossing

0O 1. atgrade A ",f 0O 1. atgrade
0 2. RA under B 5 0 2. RR under
0O 3. RR over oe. 0 3. RR over

GRADE

lart It Detailed information

1A. Typical Number of Daily
Daylight (6 AM to 6 PM)
thru trains | switchinge

Lt

a! Spfed Range Over Crossing

lo‘ [ lmph
3

4. Does Another RR Oper
DYes 10ONo Specify™ R

0O Yes 10No  Speci
6. Type of WarningD
A. Signs

Traftic Wigwags Bells
Signals

e || U || Lise

Flashing Lights

9 Method of S'mall'i’lw Train Oper
Part 11 Physical Data ;

9. Does Track Run Down A Street?

1. Type of Development O3 1. x ¢ OYes ONo
03 Comm. 0O4. Ind. 2 0 Stopflines D RR Xing Sy < 10. Nearby Intersecting Highway?
2. Smaliest Crossing Angle 7. Are RR Advance Warning Signs P} OYes DONo
00°-20° DO 30°-59° D 60°-90° OYes 0ONo
er H i i 8. Crossing 134 gec Timber k [33. Asphait [4. Concrete Sisb
3. Number of Traffic Lanes Crossing Railroad N«!:‘M Surface (s, Concrere Pave. De hub D e actions 035 Ot o
4. Are Truck Pullout Lanes Present? O Yes 0 No 09. Unconsolidated [ 0. onm Specify
Part IV Highway D i
ighway Department Information i W ¥ System 1 | |
2. Is Crossing on State Highway System? 0O Yes [3 No. 4, Estimate AADT L.L __|__|__x_1 , SLSF
;. 6T5 177 G

3. Fgmiom! Classification of Road over Crossing Ll_l 6. Estimate Percent Trucks L_!._.l
sorm FRA F 6180.71 (8-84)




‘Mﬂ * Fy»n: Tamar Graham Scott To: William T. Dickson Date: 6/14/02 Time: 3:47:00 PM Page 14 of 14
- RK#6/14/02 15:28 FAX 405 522 1044 GENERAL COUNSEL @o13

Con 2130-0097 . U.S. DOT — AAR CROSSING INVENTORY FORM

C. REASON FOR UPDATE:
0 CHANGES IN EXISTING CROSSING DATA D! EEFE TIVE %

A. INITIATING AGENCY
RAILROAD D STATE

B. CROSSING NUMBER
Part § Lcauon and Classification of

EW CROSSING
ED CROSSING

3. Railroad Subdivision or District

Liv st v 1111
6. County Map. Ref. No, | DO NOT WRITE IN THIS SPACE

State County
gCity 9. Highway Type and No. ™" -
City Nearest City

7. City

[ [ T T I T O I O e O
10. Street or Road Name
i 4

RA Code Timetable Station

»
12. Nearest RR Timetable Sta 14. Railroag Mile Post
AfeE MO & l 1 41 1ft &!ii
15, Pedestrian Crossing 17. Public Vehicle Crossing
Q1. atgrade O 1. at grade
3 2. RR under B D 2. RR under
0 3. RR over 0 3. RR over

FOR PUBLIC m m GS A WQRADE
Part 1 Detailed Informatio : I i ’
1A. Typical Number of Daily 1 Q) g 8 4 R "% )
- R y I Speed Range Over Crossing

rmiriL.I other

" 4, Does Ar;mhar RR Ope
DYes 10 No Specity: .

5. Does Another RR Op

A. Signs

Highway
Tratfic Wigwags Bells
Signals
15) L.J'G Lln LJ18
Number Number Number
D. No Signs or ) e 19
7. 15 C < % | Ngt ghel [ ed Selection for Trains? O Yes DNo DN/A

9. Method of swmﬁ%n Oper
Part 11l Physical Data % 9. Does Track Run Down A Street?

1. Type of Development D3 1. Opéh: ™ OYes ONo
D3. Comm. D4.Ind. 05, In O Stoplines D RR Xmgs 10. Nearby Intersecting Highway?
2. Smallest Crossing Angle 7. Are RR Advance Warning Signs PR Yes QNo
D 0°-20° O30°-59° [360°-90° DOYes ONo
3. Number of Traffic Lanes Crossing Railroad LJ 8. g'u":""' 1. Sec. Timber D 2. FunW Plank ] 3. Asphait 4. Concrete Steb
\ Number T1aC® [15. Concrets Pave.  [16. Rubber [ 7. Metai Sections {1 8. Other Metal
4. Arse Truck Pullout Lanes Present? O Yes (O No 9. Unconsolidated [ 0. Other Specify
Part IV Highway Department Info i T
. 9 y Dep t rmation 1. Highway System LJ_I
2. 15 Crossing on State Highway System? D Yes D No. 4. Estimate AADT l_Ll_l._l_l._l SLSF
3. Functional Classification of Road over Crossing '._1__‘ ‘5. Estimate Percent Trucks l_l_l 675 178 N«

okt FRA F-8180.71  (8-84) - , R
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