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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, DC

STB FINANCE DOCKET NO. 30186 (Sub-No. 3)

TONGUE RIVER RAILROAD COMPANY, INC. - CONSTRUCTION AND
OPERATION - WESTERN ALIGNMENT

PETITION TO STAY THE BOARD’S DECISION
Trout Unhmited (the “Peutioner”) hereby moves the Surface Transportaton Board (the “Board” ot
“S1B”) to stay the effecnve date of the Board’s Decision in STB Finance Docket No 30186 (Sub-
No 3), Tongue River Railroad Company, Inc — Construction and Operation — Western Alignment

(the “Decision”)

A stav 15 warranred unul U S Court of Appeals for the Ninth Circuit has ruled on the ments of the
peuaons for review of Tongue River IT filed by the Northern Plamns Resource Council, Ine (NPRC),
Natove Acton, and the United I'ransportation Union-General Commuttee on Adjustment (NPRC
Inc_ctal v_STB, No 97-70037, herewnafter 97-70037) ‘The petnons were imely filed on January 7,

1997, and arc bemng held 1n abevance pending the conclusion of ‘Tongue River 111

Now that the Board has 1ssued a decision in Tongue Ruver ITI, the Court may proceed to rule on the
ments of the 1ssues raised by 97-70037 Because Tongue River 1 1s metely approves the Western
Alignment, a proposed change to the southernmost portion of the routing approved by the decision
1n T.Qnguc Ruver 11, the 1ssues 1n Tongue River Il and Tonguc River [11 arc mnseparable, and any
Court order ansing from NPRC Inc et al v S1B will directly impact, or void in 1ts enurery, the

Board’s decision 1in Tongue River 111

ARGUMENT
An mterested party secking a Board-ordered stay must establish that (1) there 1s a strong
likelthood that the Petitioner will prevail on the ments, (2) the Petitioner will suffer irreparable harm

n the absence of a stayv, (3) other interested partes will not be substanually harmed, and (4) the



public interest supports the granung of the stay Hilton v Barunskill, 481 US 770, 776 (1987),

Washington Metropolitan Area Transit Commussion v_Holiday Tours, Inc, 559 F 2d 841, 843 (D C
Cir 1977) ‘T'he Petmoner 1s prepared to meet cach prong of this test, as follows

1 There 1s a strong hkelihood that the parties will prevail on the menits
I'he penuons opposing the Board’s decision in Tongue River 11 were timely filed with the US

Court of Appeals for the Ninth Circuit on January 7, 1997 The peutions were accepted by the
Court and docketed as Case Number 97-70037

* On Apnl 7, 1997, the Courr denied Respondents’ mouons to dismiss 97-70037

On July 15, 1997, the Tongue River Railroad Company (TRRC) filed a peution with the Board to
reopen Tongue River I I'he Board denued the request to reopen without prejudice 1n a decision
served December 1, 1997

On December 9, 1997, the Court, aware of TRRCs efforts to imnate the Tongue Raver 1]

proceeding, filed an order staying the briefing schedule for 97-70037

On March 16, 1998 the Court demed the Ninth Circuit petitioners’ joint motion to set aside and
vacate the Board’s November 8 1996 Tongue River [1 decision, ordenng mstead that the pettion for
review presented by 97-70037 would be held 1n abeyance pending a final decision by the Board 1n
Finance Docket No 30186 (Sub-No 3), Tongue River I11

I'he Court has required, and recened, penodic status reports from the parties to 97-70037 from
Aprl 1998 until present

The US Ninth Circust Court of Appeals accepted the Peutions for Review 97-70037, the Petiions
survived Respondents” Motons to Dismuss, and the Court has kept the matter open for nearly a
decade pending the Board’s decision in Tongue River 111 Clearly, the Court feels that there 1s a
strong possibility thar the Petimoners 1 97-70037 will prevail on the ments of their arguments
against the Board’s Decision i Jongue River 11, and did not fnivolously make the decision Iro

expend such an enormous amount of the Court’s, and the Parties’, time and resources



There 15 a strong likehihood that the petiioners i 97-70037 will prevail on the ments of their
arguments, as demonstrated by the seriousness with which the Ninth Circuit Court of Appeals has
weated the martter If the pennioners 1n 97-70037 prevail, then the Board's decision 1n Tongue River

IIT 15 moot

2 Ihe parties will suffer nreparable harm 1n the absence of a stay

Trout Unlimited’s mussion 1s to conserve, protect and restore North Amenca’s trout and salmon
fisheries and their watersheds The Tongue River 1s cntical to the extensive cold water fishery
resources i the vicinity of the Western Alignment 37 of the T'ongue River Basin®s 44 species of fish
are present along the proposed route  The Tongue River I decwsion therefore has severe
consequences for the Pentionet and the constituency they represent

If the effecnive date of the Tongue Ruver 11 decision 1s not stayed, TRCC may immediately begin
site testing and other preparatory wotk on the Western Alignment route despite the fact that the

Court has not had the opportunity to rule on the mernits of the Tongue River Il appeal The effects

of thesc acuons could not be reversed even if the Petitioners prevail n Case No 97-70037 and the
Western Abgnment 1s never buille While l'ongue Ruver 11l does present umque issues, many of
these same 1ssues, which impact the enure Ashland to Decker route, and indeed, the entre ‘Tongue
River Railroad, are before the Ninth Circuit Court of Appeals 1n 97-70037 and the Supplemental
EIS prepared for Tongue River ITI relies heavily on the environmental and economic data prepared

for Tongue River 11

The Westetn Alignment threatens an important cold water fishery by dramaucally increasing the
number of stream crossings, the total sedimentation, and the potential for toxic spills The Board
must not make the Tongue Ruver 111 decision effective while ‘T'ongue 1T 1s pending judicial review,
especially since the Board’s own analysis concludes that complete informauon 1s not available
concerning the immpact of these 1ssues, and the project in general, on fish species  ‘Lhe EPA’S
concerns regarding the impacr of the project on the pallid srurgeon and the Miles City Fish Hatchery

also indicate thar a sray of the Tongue Ruver [II decision 15 the prudent course of acuon



The Western Ahgnment, and the entre project, also threatens the water quality of the Tongue River
and the ‘longue River Reservour, an 1ssue of cancal concern to the State of Montana  The Montana
Deparmment of Environmental Qualty has assigned TMDLs to prevent further deterioration of
water quality and to improve the hydrology of the basin, yer the Board admits that the Western
Algnment, and the Tongue River Railroad project as a whole, would “increase sediment load and
suspended solids™ and merely brushes aside the impact of increased sedimentanon by assuming that
the rallroad will somchow be able to comply with the state’s IMDLs at some point 1n the future
This conclusion 1s highly doubtful given that the sediment load duning one weck of the summer of

2006 exceeded the load for the entire year

If the Court overrurns the Board’s decision 1n Tongue River JT, and the Board nevertheless makes
thar decision in Tongue Ruiver 11 effecnve, TRCC will be free to condemn land and conduct
construcnon-related activines along the Tongue River [ and Tongue River 111 casements, despite the
fact that a muddle secnion of the railroad mught never be approved The result would be an
immudiate, negati e and permanent umpact on the mission of Trout Unhtmited and the mterests of
the constiruency they represent, and on the cnare arca of Monrana affected bv this ill-concerved

project

3 Other interested partics will not be subsrantially harmed

[ he Miles Caty to Ashland section of the Tongue River Rallroad was first proposed 1in 1983 Tongue
River IT, the Ashland to Decker route, was proposed in 1989 The Western Abgnment, the
modificanon to the Ashland to Decker route that 1s the subject of the Tongue River TT decision,
was not proposed until July 15, 199'7 After 23 years, no portion of the proposed railroad has ever
been bult No possible substantial harm can result to any part from staving the cffectnv e date of the
Jongue River 111 decision for what would most likely amount to a penod of a few months unul the
Ninth Circuit Court of Appeals has finally had a chance to rule on the ments of 97-70037

Furthermore, the same parnes who support the construction of the Tongue River Rairoad have
already publicly expressed their preference for mining the Otter Crecks coal tracts (whose
development the ‘L'onguc River Railroad 1s designed to facilitatc), generating power “at the mouth of
the mine” and shipping 1t out by wire (1c, by bulding a coal-fired generator and electnic

tansmission hnes at the site of the coal, rather than shipping 1t out by ral) ‘The esumated



completion date fot this phasc of the Otter Creck Energy Project 1s not carlier than two to four
years from now Jim Gransbery, “Otter Creck still Attractong Interest Core Sampling near Ashland
Gives Interesting Facts,” Billings Gazette, January 15, 2005

4 ‘L'he public interest supports granting the stay
The Penuoner, the Ninth Circuit petinoners 1n 97-70037, the Board, and the Ninth Circuit Court of

Appuals have all devoted enormous time and resources to the entire Tongue River Railroad
proposal It would be contrary to the public mnterest to teject a stay of the decision affecung a
relanvely minor adjustment to the southernmost termunus of 'ongue River IT a stay would allow a
judcial review of Tongue River Il 1o move forward to completion, ensure that no harm comes to
the Partes and similatly siuated fanulies while the Court rules on the merits of Longue Ruver 1, and

maintain the mntegnty of what has been, and should be, a slow and deliberate process

Absent a stay, the mission of T'rout Unlimited, and the interests of the constituency they represent,
will be wrreparably harmed  An environmentally sensitive region of Montana will be permanently,
impacted .\nd there 15 no guarantee, absent a decision from the Ninth Circust Court of Appeals on
‘Tongue River 11, that any alleged economic benefit will ever result from the railroad the only certamn
resulr 15 the permanent environmental degradaonun of a sensitine ecoregion A stay 15 clearly 1n the
public interest
CONCLUSION

The effecuve date of the Board's Decision 1in Tongue River T should be stayed unal the US Court
of Appeals for the Ninth Circuit has ruled on the menits of the petiions for review of Tonguc River
1T in NPRC Inc ct al v S1B, No 97-70037 ‘T'he Pentioner has met the Hobday ‘I'ours pleading
standard for a Board-ordered sray, and hereby respectfully request that a stay be granted, as law and

the public interest demand

Respectfully Submitted,

. o

Chatles Gauvin
Trout Unlimited
Arhingron, Virgiia
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